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The  cases  reported  in  this  Volume  are  selected  from  the  many  in  which 
opinions  were  handed  down  in  the  District  Courts  of  the  United  States  with- 
in the  2d  Circuit,  between  July,  1878,  and  January,  1880,  when  the  publica- 
tion of  the  Federal  Reporter  began.  The  field  of  these  Reports  is  so  nearly 
covered  by  the  Reporter  that  it  seems  at  present  unadvisable  to  continue  them. 

The  author  begs  to  return  thanks  to  the  members  of  the  profession  gener- 
ally, and  to  the  Admiralty  Bar  in  particular,  for  the  favor  shown  to  the  work 
in  its  previous  volumes,  and  to  announce  that  the  present  and  10th  Volume 
closes  the  series  of  Benedict's  Reports. 

Bbookltn,  N.  Y.,  June,  1882. 
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UNITED  STATES 
DISTRICT  COURT  REPORTS. 


JUNE,  1878. 

IN  THE  MATTER  OP  VERMEULE. 

Clerk's  Fees  for  searching  for  Petitions  in  Bankruptot 

The  compensation  to  the  Clerk  of  the  Court  for  searching  for  petitions  in 
bankruptcy  is  not  expressly  provided  for  in  section  828  of  the  Revised 
Statutes  of  the  United  States. 

A  reasonable  coqapensation  for  such  service  is  fifteen  cents  for  each  name 
searched  against. 

Choate,  J.  This  is  an  application  to  the  Court  to  deter- 
mine the  amount  of  the  fees  to  which  the  clerk  is  entitled  for 
making  and  certifying  a  search  for  judgments  and  for  petitions 
in  bankruptcy. 

The  fees  claimed  by  the  clerk  are  for  searching  for  judg- 
ments and  decrees,fifteen  cents  for  each  name  searched  against, 
and  for  searching  for  petitions  in  bankruptcy  teji  cents  a  year 
for  each  name  searched  against  for  ten  years,  making  one  dollar 
for  each  name  searched  against.  It  is  conceded  that  the  clerk 
is  entitled  to  fifteen  cents  for  searching  for  judgments ;  and  no 
objection  is  taken  to  fifteen  cents  for  each  name  searched 
against  for  petitions  in  bankruptcy,  but  objection  is  made  to 
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anything  more  than  fifteen  cents  for  each  name  searched 
against  for  petitions  in  bankruptcy. 

The  fees  of  the  clerk  so  far  as  they  are  fixed  by  statute  are 
governed  by  Eev.  Stat.,  Title  13,  Ch.  16,  §  828,  which  contains 
the  following : 

"  For  every  search  for  any  particular  mortgage,  judgment 
or  other  lien,  fifteen  cents." 

"  For  searching  the  records  of  the  court  for  judgments, 
decrees,  or  other  instruments  constituting  a  general  Uen  on 
real  estate  and  certifying  the  result  of  such  search,  fifteen  cents 
for  each  person  against  whom  such  search  is  required  to  be 
made." 

The  second  of  these  provisions  is  a  re-enactment  of  the 
Statute  of  1853,  Ch.  80,  §  1,  passed  Feb.  26,  1853.  The  bank- 
rupt law  which  was  passed  in  1867  contained  no  provision  in 
relation  to  searches  or  fees  for  searches ;  but  under  its  provi- 
sions the  filing  of  a  petition  in  bankruptcy  aflfects  or  may 
affect  the  title  to  real  estate,  and  an  examination  Or  search  for 
these  petitions  therefore  becomes  necessary  before  a  title  is 
passed.  Such  a  petition  seems  npt  to  come  within  the  des- 
cription contained  in  the  Act  of  1853  or  the  Bevised  Statutes, 
**  judgments,  decrees  or  other  instruments  constituting  a 
general  Uen  on  real  estate."  At  least,  it  is  not  claimed  in  this 
case  that  it  does.  The  case  is  therefore  a  case  not  expressly 
provided  for  by  the  statute.  The  clerk  cannot  be  called  on 
to  render  this  service  without  compensation,  if  the  case  is  not 
within  the  existing  provision  of  the  statute.  He  must  in  such 
case  be  entitled  to  a  reasonable  compensation,  having  regard 
to  the  fees  allowed  for  the  services  most  nearly  like  this  as 
now  fixed  by  law.  It  is  admitted  by  the  clerk  that  the  time 
and  labor  required  for  making  this  search  are  no  greater  than 
are  required  in  making  search  for  judgments  and  decrees,  and 
for  this  service  for  the  last  twenty-five  years  the  law  of  Con- 
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gress  has  allowed  the  fee  of  fifteen  cents  for  each  name  search- 
ed against.  No  closer  analogy  or  guide  could  be  found  than 
this  statute  affords  for  determining  what  is  a  reasonable  fee 
for  this  new  service  required  of  the  clerk. 

It  is  suggested  that  by  a  statute  of  New  York,  passed  in 
1853,  the  county  clerk  is  allowed  fifteen  cents  a  year  for  each 
name  searched  against  for  judgments,  and  five  cents  a  year 
for  each  name  searched  against  for  other  papers  and  records, 
and  that  this  affords  some  guide  to  the  determination  of  the 
reasonable  fees  to  be  allowed  the  clerk  in  a  case  not  specially 
provided  for  by  statute.  These  two  statutes,  nearly  contem- 
poraneous, proceed  evidently  upon  a  very  different  rate  of 
compensation  for  similar  services.  What  the  difference  is 
owing  to  is  not  obvious  on  the  statiltes  themselves.  It  may 
be  that  the  State  statute  fixed  higher  rates  in  view  of  a  very 
much  larger  number  of  judgments  and  other  instruments 
entered  and  filed  in  the  County  Clerk's  ofl&ce ;  but  whatever 
may  be  the  reason  for  this  difference,  I  am  bound  to  follow 
the  clear  indications  of  the  Federal  statutes  as  to  the  proper 
fee  to  be  charged  for  such  services  in  the  clerk's  oflSce  of  a 
Federal  Court. 

The  charge  for  searching  for  petitions  in  bankruptcy  in 
excess  of  fifteen  cents  for  each  name  searched  against,  disal- 
lowed. 

For  appellant,  Carlisle  Norwood^  jr. 
For  the  cleTk,pro  se,  George  F,  Belts. 
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JUNE,  1878. 

JOHN  SEDGWICK,  ASSIGNEE,  vs.  GEORGE  B. 

GRINNELL. 

Costs. — Fbes  on  Commission  to  take  Testimony. 

The  practice  of  the  court  allows  as  a  disbursement  to  a  party  who  may  be 
entitled  to  costs,  what  may  have  been  properly  paid  by  him  for  the  execu- 
tion of  a  foreign  commission  to  take  testimony.  But  disbursements  must  be 
reasonable  and  must  have  been  necessarily  incurred,  and  are  not  to  be  deemed 
to  have  been  necessarily  incurred  unless  they  are  reasonable  for  the  service 
rendered. 

If  such  a  commission  is  issued  to  another  State  of  the  Union,  addressed  to 
a  person  other  than  one  of  the  **  commissioners  of  the  Circuit  Court,"  the 
compensation  fixed  by  law  for  such  services,  when  performed  by  a  commis- 
sioner of  the  Circuit  Court,  fixes  a  standard  which  should  control  the  dis- 
cretion of  the  court  as  to  the  amount  to  be  allowed  for  the  fees  on  the  exe- 
cution of  such  commission. 

If  the  commission  issues  to  a  foreign  country,  where  uo  officers  are  provided 
by  the  law  of  the  United  States  for  the  execution  of  such  commission  with 
definite  fixed  fees,  the  amount  allowed  by  law  here  will  be  taken  to  be  a 
sufficient  compensation  for  the  same  service  abroad,  unless  it  be  shown  that 
the  customary  charge  in  such  foreign  country  is  greater.  If  that  is  shown, 
it  must  be  held  that  the  party  taking  out  the  commission  necessarily  pays 
such  larger  sum. 

Choate,  J.  The  defendant  having  a  final  decree  for  his 
costs*and  disbursements,  claims  to  be  allowed  as  a  disbursement 
the  payment  of  $75  paid  by  him  for  the  execution  of  a  com- 
mission to  take  testimony  at  Louisville,  Kentucky,  and  $394.78 
for  the  execution  of  a  commission  to  take  testimony  in  Lon- 
don, England.  The  commissions  were  issued  by  consent  to 
the  parties  named  therein  as  commissioners.  The  plaintiff's 
counsel  insists  that  the  persons  to  whom  the  commissions  were 
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issued  are  "  commissioners"  within  the  meaning  of  Rev. 
Stat.  Title  13,  Chap.  16,  which  fixes  the  fees  of  attorneys, 
clerks,  marshals,  commissioners,  witnesses,  jurors,  and  prin- 
ters. In  this  I  think  the  counsel  is  in  error.  That  chap- 
ter, as  clearly  appears  upon  a  view  of  all  its  provisions, 
refers  to  "commissioners  of  the  Circuit  Court,"  appoint- 
ed under  section  627  of  the  Bevised  Statutes.  The  clerk 
held,  however,  that  the  rate  of  fees  to  be  allowed  was  governed 
by  the  chapter  of  the  Revised  Statutes  abovei  referred  to, 
which  fixes  the  fees  to  be  paid  to  "  commissioners"  at  twenty 
cents  a  folio  "  for  taking  and  certifying  depositions  to  file," 
and  he  allowed  as  a  disbursement  on  each  of  the  depositions 
$25,  which  was  agreed  upon  by  the  parties  as  a  proper  amount 
of  the  fees  if  determined  by  that  statute.  The  practice  of  the 
court  allows  as  a  disbursement  what  may  have  been  properly 
paid  by  the  party  entitled  to  costs  for  the  execution  of  a 
foreign  commission.  Disbursements,  however,  must  in  all  cases 
be  reasonable  in  amount  for  the  service  rendered  and  must 
have  been  necessarily  incurred.  The  exorbitant  fees  exacted 
in  some  parts  of  the  world  for  the  execution  of  foreign  com- 
missions have  long  been  a  giievance  to  attorneys  and  litigants, 
and  these  charges  should  in  all  cases  where  they  are  charge- 
able as  part  of  the  costs  be  reduced  to  what  is  a  reasonable  sum 
for  the  service  rendered.  If  any  amount,  however  excessive,  "' 
which  the  party  taking  out  the  commission  chooses  to  pay  oris 
compelled  to  pay  by  the  commissioner  selected,  can  be  charged 
on  the  other  party,  no  check  is  kept  on  these  exactions.  The 
charges  are  not  to  be  deemed  necessarily  incurred,  except  so 
far  as  they  are  reasonable  in  amount  for  the  service  rendered. 
On  the  question  what  wilj  be  a  reasonable  amount  the  fees 
fixed  by  statute  for  the  like  service  afford  a  proper  standard, 
with  such  variation  as  may  be  required  to  conform  the  charges 
to  those  customarily  allowed  for  similar  seiTices  in  the  country 


8  SOUTHERN  DISTRICT  OP  NEW  YORK, 


John  Sedgwick,  Aflsignee,  «.  Geoige  B.  Grinnell. 


where  the  commission  is  executed,  provided  such  customary 
charges  are  not  unreasonable. 

If  the  commission  is  issued  to  another  State  in  this  Union, 
addressed  to  a  person  other  than  one  of  the  *'  commissioners 
of  the  Circuit  Court,"  who  are  officers  especially  appointed  for 
the  purpose  of  attending  to  such  duties,  the  compensation 
fixed  by  law  for  such  ''commissioner  of  the  Circuit  Court" 
for  the  same  service  affords  a  definite  standard,  which  should 
control  the  discretion  of  the  court  in  determining  the  reason- 
ableness of  the  charge  in  the  particular  case.  If  the  commis- 
sion issues  to  a  foreign  country  where  no  officers  are  provided 
by  the  law  of  the  United  States  for  the  execution  of  such 
commission  at  any  definite  fixed  rates,  the  amount  allowed  by 
law  here  will  be  taken  to  be  a  sufficient  compensation  for  the 
same  service  abroad,  unless  it  be  shown  that  the  customary 
charge  in  such  foreign  country  for  the  like  service  is  greater, 
and  if  that  is  shown  it  must  be  held  that  the  party  taking  out 
the  commission  necessarily  pays  such  larger  sum. 

In  this  case,  therefore,  the  clerk  properly  taxed  these  two 
items  on  the  proofs  before  him,  that  of  the  Kentucky  commis- 
sion because  the  analogy  of  the  statute  fixes  the  standard  of 
chaige,  that  of  the  English  commission,  because  there  was  no 
proof  that  the  service  is  ordinarily  more  liberally  compensated 
in  England. 

The  fact  that  similar  charges  have  been  often  included  in 
bills  of  costs  taxed,  is  immaterial,  since  no  case  is  referred  to 
where  the  question  of  the  right  to  them  has  been  raised.  If 
a  party  to  a  suit  is  under  the  necessity  of  examining  witnesses 
abroad,  it  may  a  hardship  or  a  misfortune  that  he  is  compel- 
led to  pay  more  than  a  fair  compensation  for  the  execution  of 
the  commission,  but  there  is  no  equitable  principle  by  which 
h^  can  throw  this  hardship  or  misfortune  on  the  other  party 
merely  because  he  happens  to  prevail  in  his  suit.     The  con- 
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sent  to  the  issuing  of  the  commission  cannot  be  deemed  a 
consent  to  pay  as  costs  any  amount  of  fees  that  the  other 
party  may  pay  ho^wever  unreasonable.  In  this  case  it  does 
not  appear  whether  the  defendant  paid  these  charges  volun- 
tarily or  whether  they  were  extorted  from  him  by  the  com- 
missioners  by  the  withholding  of  the  commissions  till  the  fees 
were  paid.  But  I  see  no  difference  in  principle  in  the  two 
cases.  The  matter  is  very  much  in  the  control  of  attorneys, 
who  may  in  arranging  their  stipulations  for  the  issuing  of 
commission  make  proper  provision  for  the  'payment  of  these 
expenses  by  agreement.  The  practice  of  allowing  extortion- 
ate charges  like  those  in  the  present  ease  as  costs  woidd  be 
giving  the  encouragement  of  the  courts  to  the  extortions  com- 
plained of. 

Taxation  of  costs  confirmed,  with  leave  to  the  defendant  to 
apply  for  a  retaxation  as  to  the  EngUsh  commission  upon 
further  evidence. 

For  plaintiff,  Thomas  M.  NoHh, 
For  defendant,  Mr.  Devine. 


JUNE,  1878. 

THE  UNITED  STATES  vs.  A  QUANTITY  OF  MANUFAC- 
TURED TOBACCO  AT  221  WASHINGTON  STEEET. 

Surety. — ^Notice  of  Deobee. — Appboval  op  Security  on  Appeal. 

In  an  action  against  property  for  violation  of  the  Internal  Revenue  Laws,  L. 
appeared  as  claimant  of  the  property  seized  and  gave  a  stipulation  with  O. 
as  surety  in  which  L.  was  named  as  proctor  of  the  claimant.    The  decree 
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in  the  District  Court  being  in  favor  of  the  United  States,  L.  took  the  case 
by  writ  of  error  to  the  Circuit  Court,  and  gave  his  own  personal  bond  on 
the  writ  of  error,  which  was  approved  by  the  Judge  in  the  usual  form.  The 
decree  was  affirmed  by  the  Circuit  Court  and  a  writ  of  error  was  taken  to 
the  Supreme  Court,  on  which  L.  again  gave  his  personal  bond  without  surety 
by  consent  of  the  district  attorney ;  and  this  bond  was  also  approved  by 
the  judge  in  the  usual  form.  The  Supreme  Court  affirmed  that  decree  and 
a  final  decree  was  entered,  and  an  order  was  made  that  notice  be  given  to 
the  sureties  on  the  first  stipulation  to  perform  their  stipulation  or  show  cause 
why  execution  should  not  issue  against  them.  Other  proctors  had  during 
the  progress  of  the  cause  been  substituted  for  S.  and  this  notice  was  served 
on  such  other  proct<$rs,  who  had  agreed  to  notify  O.  of  the  entry  of  any 
decree.  They  failed  to  do  so,  however,  and  O.  had  in  fact  no  notice,  and  an 
order  was  made  by  default  that  execution  issue  and  it  was  issued  accord- 
ingly. O.  thereupon  applied  to  open  the  default  and  to  be  allowed  to  come 
in  and  show  cause  and  that  the  execution  be  set  aside,  claiming  that  the 
taking  of  the  bonds  on  the  appeals  without  surety  and  with  the  approval  of 
the  district  attorney  had  discharged  him,  and  that  L.  had  given  to  the 
plaintiff  $75,000  in  government  bonds  as  further  security,  wliich  bonds  it 
was  alleged  had  been  stolen  : 
Held,  That  the  default  against  the  surety  might  be  opened  if  he  had  shown 
any  meritorious  defence,  but  that  the  facts  put  forward  by  him  furnished 
no  defence  against  his  liability  on  the  stipulation. 

Choate,  J.  This  was  an  information  for  violation  of  the 
internal  revenue  laws.  The  claimant,  C.  N.  Lilienthal,  gave 
a  stipulation  for  value  with  one  01  well  as  one  of  his  securities 
in  the  sum  of  $104,000.  The  stipulation  was  in  the  usual 
form  and  named  Stephen  D.  Stephens,  jr.,  as  proctor  for  the 
claimants,  to  whom  notice  of  the  order  or  decree  of  this  court 
or  the  appellate  court  was  to  be  given.  The  decree  in  this 
court  being  for  the  plaintiff,  the  claimant  took  the  case  by 
writ  of  error  to  the  Circuit  Court  and  gave  his  own  personal 
bond  on  the  writ  of  error,  which  was  approved  by  the  judge 
in  the  usual  form,  he  being  then  responsible  for  the  amount. 
The  decree  in  the  Circuit  Court  was  for  the  plaintiff  and  the 
claimant  took  the  case  on  writ  of  error  to  the  Supreme  Court 
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and  gave  his  own  personal  bond  on  the  writ  of  error  without 
surety.  On  this  bond  the  District  Attorney  made  the  fol- 
lowing endorsement :  "  I  agree  to  accept  the  foregoing  bond 
of  the  claimtot  without  sureties  as  a  sufficient  bond  to  secure 
costs  in  the  Supreme  Court  on  a  writ  of  error  to  the  Circuit 
Court  in  this  action  and  as  establishing  the  present  sufficiency 
of  the  claimant  and  his  responsibility  for  the  amount  of  the 
Talue  of  the  property  condemned  secured  by  bond  in  the  Dis- 
trict Court,  but  not  to  affect  the  obligation  of  such  bond  on 
the  claimant  and  sureties  thereon."  And  the  attorneys  for 
the  claimant  wrote  under  this  endorsement :  "  The  foregoing 
bond  is  understood  by  the  obligor  to  be  given  on  the  terms 
and  with  the  effect  mentioned  in  the  foregoing  acceptance  of 
the  United  States  Attorney."  This  bond  was  also  approved 
by  the  judge  in  the  usual  form. 

The  Supreme  Court  affirmed  the  decree  below  and  a  final 
decree  was  entered  and  an  order  was  made  that  notice  be 
given  to  the  stipulators  in  the  stipulation  given  in  this  court 
to  perform  their  stipulation  or  to  show  cause  why  execution 
should  not  issue  against  them.  The  notice  was  given,  not  to 
Stephens,  who  is  named  as  proctor  for  the  claimants  in  the 
stipulation,  but  to  other  proctors  who  had  been  substituted 
for  him  as  proctors  for  the  claimants  and  had  carried  on  the 
defence  of  the  subsequent  proceedings. 

It  appears  by  the  affidavit  of  OlweU  that  he  had  made  an 
arrangement  with  these  substituted  proctors  to  be  notified  by 
them  whenever  they  received  notice  of  the  entry  of  the  decree 
but  they  failed  to  give  him  notice  and  he  had  no  notice  in 
fact,  and  the  substituted  attorneys  of  the  claimant  did  not 
attend  upon  the  return  of  the  order  to  show  cause. 

Olwell,  one  of  the  sureties  in  the  stipulation,  now  moves  to 
open  the  default  and  to  be  allowed  to  come  in  and  show  cause 
why  execution  should  not  issue  against  him,   and  he  also 
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moves  that  the  execution  be  set  aside.  If  the  surety  showed 
any  meritorious  grounds  on  which  if  the  default  were  opened 
he  could  be  relieved,  it  would  be  proper  to  grant  the  motion  to 
open  the  default,  as  it  appears  that  he  had  no  notice  in  fact. 
There  was  no  irregularity  in  serving  the  notice  on  the  sub-, 
stituted  proctors  for  claimants.  They  were  the  proper  persons 
to  receive  the  notice.  The  surety  so  understood  it  himself,  as 
is  shown  by  the  arrangement  made  with  them  for  notice  from 
them  to  him. 

The  only  grounds  on  which  upon  the  merits  the  surety 
claims  to  be  relieved  are :  Jirst,  that  the  plaintiff  by  taking 
the  bonds  of  the  claimant  without  sureties  on  the  appeals 
discharged  the  sureties  in  the  stipulation  ;  secondly,  that  the 
qualified  consent  or  acceptance  endorsed  by  the  District 
Attorney  on  the  bond  given  on  error  to  the  Circuit  Court  dis- 
charged the  sureties  in  the  stipulation  ;  and  thirdly,  that  the 
giving  by  the  claimant  to  the  plaintiff  of  $76,000  in  govern- 
ment bonds  as  further  security  after  the  execution  of  the 
stipulation,  which  further  security  it  is  alleged  was  exacted  by 
the  plaintiffs  as  a  condition  to  their  giving  their  consent  to  the 
claimant's  continuing  his  business,  discharged  the  sureties  in 
the  stipulation. 

As  to  the  first  and  second  grounds  it  is  clear  that  the  bonds 
taken  complied  with  the  statute,  which  provides  that  "  every 
justice  or  judge  siting  a  citation  or  any  writ  of  error,  shall, 
except,  etc.,  take  good  and  sufficient  security."  Rev.  Stat.  §1000. 
The  question  of  the  sufficiency  of  the  security  must  be  deter- 
mined by  the  judge.  (Brockett  v.  Brockett,  2  How.  258.) 
There  is  no  statute  requiring  one  or  more  sureties  if  the  bond 
offered  is  approved  as  sufficient.  And  if  the  bond  is  approv- 
ed as  suflScient  it  is  immaterial  that  the  District  Attorney  may 
have  assented  to  it,  or  may  have  given  a  qualified  or  restricted 
assent. 
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The  position  taken  by  Olwell  is  that  by  taking  bonds  with- 
out sureties  and  bonds  thus  assented  to  by  the  District 
Attorney  without  his  (Olwell's)  assent,  the  terms  of  the  under- 
taking in  which  he  was  bound  as  surety  were  altered,  or  at 
least  that  there  was  an  implied  covenant  on  the  part  of  the 
Uuited  States  withtim  that  they  would  not  take  any  proceed- 
ings with  the  principal  which  would  increase  the  risks  of  the 
sureties  or  affect  their  remedy  against  the  principal ;  that  when 
Olwell  entered  into  the  stiptilation  for  value  it  contemplated 
that  he  must  pay  when  the  District  Court  rendered  judgment 
of  condemnation,  or  when  the  Appellate  Court  so  ordered,  if 
any  appeal  intervened  ; — that  the'  appeal  contemplated  was 
the  usual  appeal  with  the  usual  security  to  stay  the  judgment, 
if  there  should  be  a  stay,  as  provided  for  under  existing  laws ; 
that  it  contemplated  the  giving  of  bonds  on  appeal  with  suffi- 
cient sureties,  whose  obligations  would  enure  to  the  benefit 
of  the  sureties  in  the  stipulation  given  below  as  between 
them  and  the  principal. 

If  the  petitioner  were  entirely  correct  in  his  view  of  the 
rights  of  the  surety  as  to  the  implied  covenant  that  the  bond 
on  appeal  should  be  a  proper  bond  according  to  existing 
law,  it  is  entirely  clear  that  the  appeal  was  in  the  usual  form 
and  the  security  taken  on  appeal  was  such  as  existing  laws 
provided  for.  It  is  not  necessary  therefore  to  consider  wheth- 
er the  mere  neglect  of  the  government  to  enforce  the  decree 
below  pending  the  appeals  would  have  discharged  the  surety 
if  it  had  appeared  that  one  of  the  bonds  given  on  appeal  had 
been  defective  and  such  as  would  not  operate  as  a  supersedeas. 

As  to  the  alleged  deposit  of  bonds,  if  it  was  made  and  the 
bonds  were  afterwards  stolen,  as  the  affidavits  tend  to  show,  it 
is  not  perceived  that  the  deposit  or  the  lossof  the  bonds  can 
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have  had  any  effect  upon  the  obligation  of  the  sureties  in  this 
stipulation. 

Motion  denied. 

For  petitioner,  D.  McMahon. 

For  the  U.  S.,  Asst.  Dist.  Atty.  Hill. 


JUNE,  1878. 
IN  THE  MATTER  OF  THE  PETITION   OF  JOHN  G. 

WRIGHT  ET  AL. 

Limitation  of  Liability  of  Ship-ownbbs. — Vessel  Repaired  afteb 
Collision. —Freight. — Sailing  on  Shares. 

A  collision  occurred  between  two  schooners,  the  S.  and  the  A.  T.  on  May  6, 
1878.  On  the  11th  of  June,  1878,  the  owners  of  the  S.  filed  a  libel  against 
the  A.  T.  to  recover  their  damages.  The  A.  T.  had  been  in  the  meantime 
repaired.  On  the  14th  of  June  her  owners  filed  a  petition  to  limit  their 
liability.  A  reference  was  had  to  fix  her  value,  and  the  commissioner  report- 
ed that  her  value  after  the  collision  was  $500,  and  that  the  interest  of  the 
owners  in  her  pending  freight  was  $139.25,  and  the  owners  of  the  S.  except- 
ed to  the  report : 

Held,  That  the  value,  to  which  the  liability  of  the  owners  of  the  A.  T.  would 
be  limited,  was  the  value  of  the  vessel  after  the  collision  and  before  she  was 
repaired ;  that,  as  the  vessel  was  sailed  on  shares  by  a  master  who  was 
not  an  owner,  the  interest  of  the  owners  in  the  freight  was  one- half  of  it 
after  deducting  port  charges,  which  the  commissioner  had  reported; 

That  the  exceptions  must  be  overruled. 

Choate,  J.  The  petitioners  are  the  owners  of  the 
schooner  Adeline  Townsend.  June  11, 1878,  the  schooner  was 
attached  and  a  libel  brought  by  the  owners  of  cargo  of  the 


JUNE,  1878.  15 


In  the  Matter  of  the  Petition  of  John  G.  Wright  et  al, 

schooner  Sophia  Wilson,  for  damc^e  sustained  in  consequence 
of  a  collision  between  that  vessel  and  the  Adeline  Townsend, 
alleged  to  have  been  caused  by  the  fault  of  the  Adeline  Town- 
send.  June  14,  1878,  the  petitioners  filed  their  petition,  to 
obtain  the  benefit  of  the  Act  of  1851,  limiting  the  liability 
of  ship  owners.  (Rev.  Stat.  §  4283,  et  seq.) 

The  collision  happened  on  the  6th  of  May,  1878.  The 
Townsend  was  badly  injured,  and  afterwards  and  before  she 
was  so  attached  she  was  repaired  by  the  petitioners. 

A  reference  was  ordered  to  ascertain  and  report  the  value 
of  the  Townsend  after  the  collision,  and  the  interest  of  her 
owners  in  her  pending  freight.  The  commissioner  has  report- 
ed that  the  value  of  the  vessel  after  the  collision  was  $500, 
and  the  interest  of  the  owners  in  her  pending  freight  was 
$139.25.  To  this  report  the  Ubellants  have  excepted  as  to 
the  value  of  the  vessel,  claiming  that  the  Act,  limiting  the  lia- 
bility of  the  owners,  limits  their  personal  liability  only,  and 
does  not  limit  or  impair  the  remedy  which  parties  may  have 
against  the  vessel ;  that  therefore,  if  the  owners  repair  after 
the  collision,  the  lien  for  the  damages  still  attaches  to  the  ves- 
sel ;  and  that  they  are  entitled  to  have  her  valued  as  she  is  at 
the  time  of  the  attachment. 

It  is  well  settled  that  the  value,  which  is  the  measure  of  the 
owners'  liability,  is  the  value  of  the  vessel  immediately  after 
the  collision.  {Norwich  Co.  v.  Wrighty  13  Wall.  104.)  When- 
ever, therefore,  under  the  statute  and  the  rules  made  for  carry- 
ing it  into  eflfect,  the  owners  apply  in  proper  form  to  have 
this  limit  of  their  liability  determined,  it  must  be  fixed  by  the 
measure  of  the  value  of  the  vessel  just  after  the  collision. 
When  this  value  is  so  determined  and  the  amount  secured  in 
due  form  or  paid  into  court,  all  pending  actions  whether  m 
personwrn  or  in  rem  are  to  cease  and  be  stayed.     This  claim 
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of  the  libellants  has  no  support  either  in  the  statute,  the  rules 
or  the  decisions  under  them. 

There  is  also  no  equity  in  their  claim.  The  additional  value, 
which  the  owners  have  put  upon  the  vessel  by  repairing  her, 
constituted  no  part  of  her  at  the  time  the  damage  was  sus- 
tained. To  allow  this  claim  would  seriously  embarrass 
owners  of  vessels  against  which  a  claim  for  damage  might  be 
made.  They  could  not  safely  repair  till  a  libel  was  brought, 
and  yet  they  coidd  not  compel  the  bringing  of  a  libel.  It  is 
obvious  that  this  would  seriously  impair  the  value  of  their 
property  and  prevent  the  use  of  it.  But  clearly  the  Act  fixes 
a  liability,  whether  the  injured  party  seeks  to  enforce  it  inpei'- 
Honain  or  in  7'ein,  measured  by  the  value  at  a  time  certain  and 
not  a  shifting  and  moveable  value. 

The  libellants  also  except  to  the  report  of  the  com- 
missioner as  to  the  freight.  The  vessel  was  sailed  by  the  mas- 
ter, who  was  not  one  of  the  owners,  on  half  shares.  The 
interest  of  the  owners  in  the  fi;eight  was  one-half  of  the  freight 
after  deducting  port  charges,  and  so  the  commissioner  has 
found. 

Report  confirmed. 

For  petitioner,  E.  L,  Owen. 
For  libellants,  Covdert  Bras, 
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Collision  on  thk  Sound. — Stbaaisr  and  Schooner.— Lookout. 

A  schooner  bound  east  and  a  steamer  bound  west  came  in  collision  in  Long 
Island  Sound  in  the  night.  Both  vessels  had  proper  lights  set.  The 
schooner  averred  that  she  was  heading  east  half  north ;  that  the  steamer 
was  seen  ahead  a  little  on  her  port  bow ;  that  the  schooner  was  kept  on 
her  course,  and  the  steamer  changed  her  course  to  the  southward  across  the 
schooner's  bows,  and  thus  caused  the  collision.     The  steamer  averred  that 

r 

she  was  heading  due  west,  and  that  the  schooner  was  seen  ahead  a  little  on 
the  steamer's  starboard  bow,  and  that  the  schooner  changed  her  course  to 
the  southward  and  ran  into  the  steamer : 

» 

Heid^  That,  on  the  evidence,  the  story  averred  on  behalf  of  the  schooner 
was  correct,  and  that,  she  having  kept  her  course,  it  was  the  duty  of  the 
steamer  to  have  avoided  her,  and  that  the  steamer,  having  failed  to  do  this, 
was  liable  for  the  collision ; 

That,  although  the  schooner  had  no  lookout  except  her  master,  who  was  on 
her  quarter-deck,  yet,  as  the  steamer  was  seasonably  seen  and  kept  in  view  * 
and  the  schooner  was  kept  on  her  course,  there  was  no  fault  in  reference 
to  the  lookout,   which  either  charged  the  schck>ner  with  the  collision  or 
relieved  the  steamer  from  her  responsibility  for  it. 

Choate,  J.  This  is  a  libel  by  DriscoU  Brothers  and 
others,  the  ownera  of  the  schooner  J.  W.  Scott,  against 
the  steamer  City  of  New  Bedford,  for  damages  caused  by 
a  collision  between'  said  vessels  about  one  o'clock  in  the 
morning  of  the  24th  of  November,  1876,  in  Long  Island 
Sound.  Tlie  schooner  was  bound  from  New  York  for  St. 
John,  New  Brunswick,  \vith  a  general  cargo  of  merchandise. 
The  steamer  was  bound  on  her  regular  trip  from  New  Bed- 
ford for  New  York,  The  collision  took  place  about  five  miles 
northerly  from  Horton's  Point  Light.     The  night  was  dark, 

but  lights  could  be  seen  a  long  distance.     The  libel  avers 
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that  the  schooner  was  heading  east  half  north ;  that  the 
steamer  was  seen  at  a  long  distance  nearly  ahead,  but  a 
little  on  the  schooner's  port  bow ;  that  the  steamer  did  not 
make  any  change  in  her  course  till  within  about  one  him- 
dred  and  fifty  feet  of  the  schooner,  when  she  suddenly 
changed  her  course,  sheering  suddenly  to  port,  directly  across 
the  bows  of  the  schooner,  too  late  to  pass  her,  and  striking 
her  side  against  the  bowsprit  of  the  schooner ;  that,  from 
the  time  when  the  steamer  was  first  seen  till  the  collision, 
the  schooner  headed  on  her  course  east  half  north,  and  the 
steamer  was  heading  about  west  by  south  until  she  changed 
her  course  to  cross  the  schooner's  bows ;  that  the  collision 
was  caused  by  the  negligence  of  the  steamer  in  not  keeping  a 
proper  lookout,  in  not  avoiding  the  schooner,  as  she  might 
have  done  by  sheering,  or  slowing  and  stopping,  and  in  un- 
necessarily crossing  the  bows  of  the  schooner. 

The  answer  avers  that  the  steamer's  course  was  due 
west ;  that  those  in  charge  of  her  made  a  green  light  about 
one  point  on  her  starboard  bow,  and  a  few  minutes  after- 
wards a  red  light  about  one  point  on  her  port  bow  ;  that  she 
kept  her  coui*se  due  west  for  a  few  minutes  longer,  when  the  ves- 
sel on  her  starboard  bow  suddenly  showed  both  her  green  and 
red  lights,  and  appeared  to  be  bearing  directly  down  upon  the 
steamer;  that  the  steamer's  wheel  was  immediately  thrown 
hard  to  starboard,  and  she  was  slowed  to  half  speed,  and  at 
once  began  to  fall  off,  and  when  she  had  fallen  off  about  a 
point  the  vessel  on  her  port  bow  also  kept  off  sufficiently  to 
keep  out  of  her  way,  and  the  vessel  on  her  starboard  bow 
(the  J.  W.  Scott)  ran  into  her,  the  bowsprit  striking  /On  the 
starboard  side  on  the  first  stateroom  and  breaking  off,  and 
the  schooner  striking  the  steamer  again  about  amidships ; 
that  the  collision  was  caused  wholly  by  the  carelessness  of 
the  schooner  in  changing  her  course  instead  of  keeping  her 
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course,  and  in  not  having  a  proper  lookout  and  in  not  being 
properly  manned  and  equipped. 

The  wind  is  stated  in  the  libel  to  have  been  northwest 
by  west,  and  in  the  answer  about  north  northwest. 

The  witnesses  on  the  schooner — her  master  who  was  on 
the  lookout,  and  the  man  at  the  wheel — testify,  that  they  saw 
the  bright  light  of  the  steamer  about  a  mile  or  more  away  ; 
that  they  kept  on  their  course  east  ha^f  north ;  that  when 
they  first  saw  the  steamer's  light  it  bore  a  little  on  their  port 
bow ;  that  as  she  neared  them  it  drew  a  little  further  open  ; 
that  they  then  saw  the  green  light  of  the  steamer,  and  soon 
after  the  steamer  swung  to  the  southward  across  their  bows, 
but  before  she  could  get  across  their  course  the  vessels  came 
together. 

The  witnesses  on  the  steamer  testify  that  she  was  run- 
ning due  west,  when  she  made  the  green  light  of  the  schooner 
about  one  point  on  her  starboard  bow,  and  soon  after  a  red 
light  on  her  port  bow ;  that  as  the  green  light  approached, 
the  vessel  bearing  it  suddenly  showed  both  her  lights,  bearing 
then  about  two  points  on  her  starboard  bow ;  that  the  wheel 
of  the  steamer  was  immediately  thrown  hard  a-starboard,  and 
she  was  slowed,  and  the  schooner  struck  her  as  thev  came 
together,  the  courses  of  the  vessels  being  nearly  at  a  right 
angle. 

It  is  obvious  that  the  two  accounts  canncJt  be  in  any  way 
reconciled.  If  the  steamer  kept  on  her  course  due  west  and 
made  the  green  light  of  the  schooner  on  her  starboard  bow, 
and  while  she  was  so  keeping  on  her  course  the  schooner 
showed  her  both  lights,  the  schooner  must  have  changed  her 
course.  On  the  other  hand,  if  the  schooner  kept  her  course 
east  half  north,  and  made  the  steamer's  green  light  on  her 
port  bow,  the  steamer  must  have  been  heading  considerably 
more  to  the  southward  than  she  claims  to  have  been. 
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The  schooner  was  bound  to  keep'  her  coiiree,  and  the 
decisive  question  in  the  case  is  whether  she  did  so.  Upon  a 
careful  examination  of  all  the  testimony,  I  am  satisfied  that 
the  schooner's  account  of  the  collision  is  correct,  and  that 
given  by  the  steamer's  witnesses  is  a  mistake. 

The  witnesses  on  both  vessels  agree  that  they  came  to- 
gether at  about  a  right  angle.  Now  to  bring  them  into  this 
position  at  the  instant  of  collision,  if  the  steamer  was,  as  she 
says,  heading  due  west  before  she  starboarded,  and  then  fell 
off  a  point  and  a  half,  as  she  says,  the  schooner  must  have 
headed  at  the  time  of  the  collision  six  points  to  the  sc  ath- 
ward  of  an  east  course.  With  the  wind  as  it  was,  somewhere 
from  west  northwest,  as  the  libellant's  witnesses  say,  to  north- 
west by  north,  as  the  steamer's  witnesses  say,  and  they  agree 
that  it  was  a  fresh  breeze,  the  wind  would  very  probably  have 
been  on  the  schooner's  starboard  quarter  before  the  vessels 
came  together,  and  in  that  case  she  would  have  jibed  over 
before  she  struck.  It  is  testified  by  the  schooner's  witnesses, 
and  not  contradicted  by  the  steamer's  witnesses,  that,  after 
she  struck,  her  head  was  hauled  round  by  the  collision  to  the 
southward,  and  she  then  jibed  over. 

But  without  relying  too  much  on  this  circumstance, 
which  depends,  perhaps,  upon  greater  exactness  as  to  the 
direction  of  the  wind  and  the  course  of  the  schooner  than 
can  be  with  certainty  arrived  at,  it  is  difficult  to  understand 
why  the  schooner  should  have  made  a  course  so  far  to  the 
south  as  it  is  necessary  to  put  her  on  to  find  the  steamer's 
account  substantially  true. 

The  claimants  called  two  witnesses  from  the  schooner 
Merwin,  and  tely  upon  their  testimony  as  corroborating  that 
of  the  steamer's  witnesses.  Their  testimony,  however,  tends 
strongly  to  confirm  the  case  of  the  schooner,  that  she  was  not 
before  the  collision  heading  at  all  to  the  southward.    If  they 
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are  not  mistaken  in  the  identity  of  the  vessel  that  came  into 
collision  with  the  steamer,  she  passed  the  Merwin  on  the 
starboard  side,  being  a  faster  sailer,  and,  having  got  by,  she 
luffed  across  the  Merwin's  bows,  and  when  she  got  a  very 
shoiii  distance  to  \\dndward  of  the  Merwin,  stood  on  her 
course  about  east  until  the  collision,  which  took  place,  as 
they  say,  about  a  quarter  of  a  mile  from  them  on  their  port 
bow. 

This  evidence  is  relied  on  by  the  steamer  as  accoimting 
for  the  steamer's  first  seeing  the  green  light  of  the  schooner, 
which  she  would  show  when  luffing  up  across  the  bows  of  the 
Merwin,  and  then  both  her  lights,  when  afterwards  she 
changed  her  course.  But  the  testimony  does  not  bear  out 
the  theory  of  the  case,  which  is  essential  to  the  corroboration 
of  the  account  given  by  the  steamer,  which  requires  the 
schooner  to  have  been  standing  at  least  on  an  east  southeast 
coarse  when  the  steamer  starboarded,  ^nd  still  further  to  the 
southward  when  she  struck.  This  testimony  does  not  show 
that,  when  the  schooner  stood  on  her  course  to  the  eastward 
after  crossing  the  bows  of  the  Merwin,  she  was  so  near  to  the 
steamer  as  to  make  it  improper  for  her  to  stand  to  the  east- 
ward, but  rather  the  contrary ;  and  although  the  Merwin  had 
made  the  steamer's  light  before  the  other  schooner  passed 
her,  the  Scott  may  upon  the  testimony  of  the  Merwin's 
-witnesses  have  been  three-quarters  of  a^  mile  or  more  from 
the  steamer  when  she  headed  east  on  her  course  again,  and 
if  she  then  made  the  steamer's  light  and  kept  on  her  course, 
this  evidence  is  all  consistent  with  that  of  the  libellants'  wit- 
nesses. And  if,  as  the  witnesses  from  the  Merwin  say,  they 
kept  the  Scott  in  view  till  the  collision,  seeing  her  binnacle 
light,  they  could  hardly  have  failed  to  observe  it  if  she  had 
headed  southeast,  thus  crossing  the  bows  of  the  Merwin  again. 
Indeed,  no  conceivable  motive  is  suggested  for  the  schooner's 


22  SOUTHERN  DISTRICT  OF  NEW  YORK, 

The  Steamer  City  of  New  Bedford. 

taking  a  south-easterly  course,  especially  just  after  luffing  up 
to  get  further  to  windward.     It  is  not  shown  that  anything 
was  in  her  way.    She  cannot  have  sheered  to  the  south  to  avoid 
the  steamer.     Such  a  movement  was  not  called  for  by  the 
account  which  either  party  gives  of  the  relative  positions  of  the 
two  vessels.     Her  proper  course  was  easterly.     The  wind  was 
fair.     To  head  south  of  east  would  be  going  out  of  her  proper 
course.     On  the  other  hand,  although  the  proper  course  of  the 
steamer  was  due  west,  yet  she  was  bound  to  vary  from  that 
course  as  should  be  found  necessary  to  avoid  sailing  vessels,  of 
which  her  witnesses  admit  there  were  very  many  in  that  part 
of  the  Sound  at  that  time.    She  was  going  through  them  at  full 
speed,  twelve  miles  an  hour.      That  she  should  be  off  of  her 
course  for  this  reason  is  no  ways  improbable ;  and  it  is  much 
more  probable  that  the  Avdtnesses  on  her  deck  should  be  mis- 
taken as  to  the  precise  course  she  was  on  when  she  made  the 
two  lights  of  the  schooner,  and  that  they  should  fail  in  re- 
membering a  departure  more  or  less  from  t'.iat  course  to  the 
southward  for  the  purpose  of  avoiding  some  vessel,  than  that 
the  schooner  without  any  reason  should  have  made  a  south- 
easterly course,  and  that  the  witnesses  from  her  and  from  the 
Merwin  should  all  be  mistaken.     There  is  really  only  one 
witness  from  the  steamer  who  testifies  that  the  vessel  whose 
green  light  was  seen  on  the  starboard  bow  was  the  same 
vessel  whose  two  lights  were  afterwards  seen,  and  which  ran 
into  the  steamer ;    and  he  was  looking  out  for  the  lights  of 
other  vessels  in  sight.     It  is  not  very  improbable,  as  claimed 
by  the  libellant's  coimsel,  that  it  was  not  the  same  vessel. 
The  lookout  on  the  steamer  having  reported  the  green  light 
on  the  starboard  bow,  paid  no  further  attention  to  her  till 
both  Ughts  appeared  close  by.     But  if  the  vessel  was  the 
same,  and  the  green  hght  of  the  schooner  was  seen  as  she 
luffed  across  the  bows  of  the  Merwin,  the  evidence  is  satis- 
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factory  that  hep  movements  were  not  properly  attended  to  by 

the  steamer ;  that  she  again  stood  east  at  a  perfectly  safe 

distance  from  the  steamer,  and  that  the  steamer  .afterwards 

took  a  more  southerly  course  across  her  bows,  thus  bringing 

on  the  collision. 

The  steamer  was  in  fault  in  not  keeping  a  good  lookout, 
and  in  not  avoiding  the  schooner,  as  she  was  bound  to  do. 

The  counsel  for  the  claimants  insists  that  the  schooner 
was  at  fault  in  having  no  lookout  forward,  the  master  hav- 
ing acted  as  lookout,  and  being  stationed  on  the  quarter- 
deck. If  this  management  had  led  to  the  schooner's  not 
observing  the  steamer,  and  from  not  observing  her  she  had 
changed  her  course,  and  thus  brought  on  the  collision,  the 
collision  might  be  attributed  to  this  cause  ;  but  as  she  saw  the 
steamer  seasonably  and  kept  her  in  view,  and  kept  on  her 
course,  as  she  was  bound  to  do,  it  is  impossible  to  attribute 
to  the  schooner  any  fault  in  respect  to  the  lookout,  which 
either  charges  her  with  the  collision  or  relieves  the  steamer 
from  the  responsibilitj^  for  it. 

The  claimant's  counsel  also  insists  that  the  schooner  had 
an  incompetent  wheelsman,  and  attributes  the  en'atic  coui'se 
which  is  charged  upon  the  schooner  to  his  wild  steering ;  but 
the  evidence  shows  that  he  had  sufficient  experience  to  hold 
the  schooner  to  her  course,  and  there  is  no  ground  in  the 
testimony  for  this  theory. 

There  must  be  a  decree  for  the  libellants,  ^dth  a  reference 
to  compute  the  damages. 

For  libellants,  7?.  D.  Benedict, 
For  claimants,  //.  J,  Scudder, 
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Hai.ic  of  (<aroo  hy  Master. —Chakter. 

A  tmfk  mH^'/J  tr(m\  Plillodolphia  with  a  cargo  of  corn,  bound  to  Cork  for 
tmU'fn,    Hlii*  ritfrt  with  lii'uvy  weather  and  put  into  Bermuda  in  distress, 
wlMf<%  tm  th<f  rf'^mnmcndation  of  surveyors,  part  of  tlie  cargo  was  dis- 
dtufift'^i,  Mrt((  found  to  Im)  heating,  wet  and  damaged,  and  the  vessel  was 
f^tn\fv*\,     Whtlit  th(*  cargo  was  being  reloaded  it  was  found  to  be  again 
tM'ttlfng,  and,  a  mxrvi'.y  tteing  called,  the  surveyors  recommended  that  part 
tA  it  \Ht  tt^aln  dlMciiargi'd  and  cooled.     While  this  was  being  done  the  mas- 
Uf  ¥fi't%i  Ut  Philadclpliia  and  informed  the  underwriters  and  the  shipper  of 
i\ui  i'Jrm  f»1  th<:  situation  of  affairs.     Neither  the  underwriters  nor  the  ship- 
\H*.r  gav<;  him  any  inntructions.     The  latter  told  him  they  had  sold  the  com 
Uf  a  \/miU}\\  houMi  ^\\om  name  tliey  gave  to  the  interpreter  who  accom- 
fNinUfd  htm,  In;  bring  an  Italian  and  speaking  no  English.    The  master 
mui  no  information  to  the  Fiondon  house,  but  returned  to  Bermuda.     After 
UU  ri'turn  U)  liermuda  another  survey  was  held,  which  reported  the  corn, 
UM  Wi'W  tliat  whU'h  waM  discharged  as  some  8,500  bushels  still  on  board,  as 
iH?lng  unfit  to  pr<K3r»(*d  on  tlie  voyage  to  Europe,  and  therefore  recom- 
u»t'.niUu\  its  Male.     I'revious  to  tlic  sale  the  master  made  an  agreement  with 
one    Oray,   !>y   wlifch  if    (iray  bought   10,000  busliels  of   the  corn  the 
ui9MU*r  was  Ut  <tarry  it  to  New  York,  free  of  freight,  but  was  to  have  half 
the  profit  ariHirig  on  ItH  sale  in  New  York.    Tlie  cargo  was  sold  and  Gray 
Umght  11,000  biwhels,  including  the  8,500  bushels  which  had  never  been 
diitf;iiarg('d  from  tlie  ve5«k»l,  and  the  master  carried  it  in  the  bark  to  New 
York,    Tlie  master  a^;tc(l  in  what  he  did  with  the  knowledge  and  concur- 
rence of  tlic  agc;nt  of  the  underwriters.    The  corn  which  was  carried  to 
New  York  arrived  therie  in  good  shipping  condition  for  Europe.     It  was 
sold  tliere  for  four  times  what  Gray  paid  for  it,  but  for  about  6  cents  a  bushel 

4 

less  than  sound  corn,  and  was  immediately  shipped  to  Europe  by  the  pur- 
chaser. The  London  house,  which  had  purchased  the  cargo  from  the  shipper* 
tiled  a  libel  against  the  vessel  for  breach  of  the  charter  party  under  which  the 
cargo  had  been  shipped,  in  that  the  vessel  had  not  proceeded  to  Cork  for 
orders  with  tlie  cargo.  Tlie  owners  of  the  vessel  set  up  as  a  defence  that 
the  voyage  had  been  broken  up  by  perils  of  the  sea,  and  the  condition  of 
the  cargo : 
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Held,  That  the  agreement  made  by  the  master  with  Gray  was  one  which 
should  subject  his  acts  and  motives  to  the  closest  scrutiny  and  throw  upon 
him  the  burden  of  showing  that  it  was  made  in  entire  good  faith  ; 

That  the  facts  attending  the  condition  and  sale  of  the  cargo  in  New  York 
were  not  sufficient  to  overthrow  the  evidence  that,  when  it  was  sold  in 
Bermuda,  it  was  not  in  a  condition  to  be  carried  forward  to  Europe  ; 

That  the  master  was  not  bound  under  the  circumsttances  of  the  case  to  have 
communicated  with  the  owners  of  the  cargo  before  selling  ; 

That  be  was  not  authorized  to  bring  the  cargo  to  New  York  for  account'of  its 
owners ; 

That  the  sale  of  the  cargo  by  the  master  was  justified  under  the  circum- 
stance^ and  that  the  libel  must  be  dismissed. 

Choate,  J.  Tliis  is  a  libel  filed  by  John  Walker  and 
others,  ownera  of  tbe  cargo  of  the  Italian  bark  Veronica 
Madre,  for  damages  occasioned  by  breach  of  charter  party. 
On  the  24th  of  September,  1877,  in  London,  the  bark,  which 
was  then  at  Naples,  was  chartered  to  the  libellants  to  pro- 
ceed to  Philadelphia,  and  thence  with  a  full  cargo  of  wheat 
or  com,  for  a  voyage  to  Cork  or  Falmouth,  for  orders.  The 
bark  amved  at  Philadelphia  and  took  on  board  her  cargo, 
about  29,000  bushels  of  Indian  com,  and  on  the  28th  day  of 
December,  1877,  set  sail  on  her  voyage  to  Cork,  for  orders, 
according  to  the  charter  party.  The  breach  of  the  charter 
party  reUed  on  by  the  libellants  is,  that  the  bark  did  not 
proceed  on  her  voyage  to  Cork  or  Falmouth  for  orders,  and 
that  the  master  has  failed  and  refused  to  deliver  the  cargo 
to  the  libeUants  and  has  converted  the  same  to  his  own  use. 
The  defence  set  up  by  the  master,  in  his  answer  on  behalf  of 
the  owners  of  the  bark,  is,  that  his  bark  being  disabled  by 
the  perils  of  the  sea,  on  the  voyage,  he  put  into  the  poi-t  of 
St.  Georges,  Bermuda,  in  distress,  and  there  his  cargo  was 
sold  from  necessity,  being  wholly  unfit  to  be  (earned  on  the 
voyage,  and  in  a  decaying  condition. 

The  testimony  shows  that  while  the  bark  was  proceed- 
ing on  her  voyage,  on  the  3rd  or  4th  of  January,  1878,  she 
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uud  witJi  p^ii]t'H  iind  heavy  seas,  in  consequence  of  which  her 
cnr^i}  H]i'ihiu\,  hIu*  waH  thrown  on  her  beam  emk,  her  stanch- 
ioim  wiTi?  Htarti^d,  and  her  pumps  choked  with  com.     After 
til  row  in;^  orrr  Home  H])are  nails  and  other  things  belonging 
to  tlM<  hark,  and  a  part  of  the  com,  and  throwing  the  com 
ovi*r  from  tlx?  port  to  the  starboard  side,  the  master  found  it 
iiripoHHihli*  to  riglit  tlie  vessel,  or  to  make  the  pumps  work, 
no  fiH  t^>  \n*r,])  ]wr  chair  of  water.     And  the  vessel  making 
«oifii«  w/itiir,  and  the  cargo  being  wet,  the  master,  after  taking 
tlie  advic'i'  of  his  (T(*w,  (•(mcliided  to  put  into  Bermuaa,  then 
alioiii  fliHM*  hiuidnul  miles  distant,  and  the  nearest  port  he 
rnu\f\  niak's  witli  the  wind  then  blowing  and  liis  vessel  listed 
ov^-r.     Me  arrived  at  Bermuda  on  the  9th  of  Januarv,  and  on 
tfp*'    liili   of  January  a  survey  was  ordered  by  the  Italian 
viri«  r/ifiMnl,  to  be  mad(?  by  three  competent  persons,  under 
whone  /idviro  the  cargo  was  partly  discharged,  in  order  that 
tlie  v^'hhpI  might  Imj  n»pair(Hl.     On  the  19th  of  January,  an- 
oflu'r  Murvey  of  two  (^oniju^tent  persons  was  called  to  examine 
tfie  i'nr^it,     Tliey  visited  the  vessel  and  the  warehouse   in 
wliirli  til"  part  of  tlie  cargo  that  had  been  discharged  was 
Mfored,  at  variotiH  times  between  the  19th  and  the  29th  of 
Jann/iry,  and  report^'d  that  much  of  the  com  in  the  vessel  on 
both  Hides  was  (huniignd,  cvidtaitly  by  sea-water,  that  it  was 
black  and  decaying,  and  much  of  the  corn  on  the  floor  of  the 
vcHHel  amidnhipH  was  also  hc^ated.     They  recommended  that 
i^\(^ry  pnu'iintion  ho,  tnkvii  to  stjparate  the  decaying  from  the 
he/it(vl  com  and  both  from  the  uninjured,  during  the  dis- 
cliargc  of  the  (^argo  ;  and  they  also  repoiied  that  every  pre- 
(^luition  was  being  taken  in  the  warehouse  to  separate  the 
h(»atf?d    from   the   uuinjunul  com,   and  they  finally  recom- 
m(Uide>d  that  the  decaying  com,  estimated  at  4,000  bushels, 
be  immediately  sold  at  auction,  and  that  the  heated  com  be 
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properly  aired  and  handled  to  expedite  its  cooling,  and  that 
what  remained  in  the  vessel  be  relanded. 

The  evidence  shows  that  the  recommendations  of  the 
surveyors  were  faithfully  carried  out.  So  far  as  could  be 
done,  the  decaying  com  was  separated  fi'om  that  which  ap- 
peared to  be  sound,  and  such  appliances  were  availed  of  as 
were  practicable  in  the  port  to  cool  and  preserve  that  part  of 
the  cargo  which  was  thought  capable  of  being  saved  and  re- 
shipped.  And,  the  vessel  having  been  repaired  and  the  com 
that  was  left  being  apparently  cooled  and  fit  to  be  reshipped, 
the  master  commenced  reloading  the  vessel.  When  the  com 
had  been  nearly  all  reloaded,  there  came  on  rainy  weather 
and  the  hatches  had  to  be  closed  for  three  davs.  On  re- 
moving  the  hatches  on  the  fourth  day,  the  com  in  the  vessel 
was  found  to  be  very  hot  and  steaming.  Thereupon  a  sur- 
vey was  called  and  the  same  surveyors,  who  had  examined 
the  cargo  before,  reported  on  the  20th  of  February  that  the 
greater  part  of  the  cargo  had  been  shipped  and  that  they 
found  it  in  a  very  heated  condition,  fermenting  and  smok- 
ing, while  that  which  remained  in  the  warehouse  was  in 
apparently  good  condition  ;  and  they  recommended  that  the 
cargo  be  immediately  unloaded  and  cooled  with  the  view  of 
saving  it  for  the  interest  of  whom  it  may  concern. 

On  the  same  day,  Feb.  20,  another  survey  was  made  by 
the  resident  agent  of  United  States  imderwriters  and  by  one 
Ellis,  wh(J  is  described  as  the  "  special  agent  of  New  York," 
and  who  is  shown  by  other  evidence  to  be  the  agent  of  New 
York  underwriters.  They  reported  that  they  found  the  com 
to  be  in  a  very  heated  condition,  undergoing  fermentation,  and 
they  advised  that  the  interest  of  those  concerned  would  be 
consulted  by  its  reshipment  to  the  United  States  as  speedily 
as  possible,  as  the  market  in  Bermuda  was  ah'eady  glutted 
with  a  simUar  article. 
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Immediately  after  this  the  master  came  to  New  York  by 
steamer  to  consult  the  shippers  of  the  cargo  and  the  under- 
writers, leaving  directions  for  the  discharge  of  the  cargo  into 
the  warehouse  during  his  absence.     He  went  to  Philadelphia, 
and  with  an  interpreter  called  on  the  firm  of    Wain  &  Co., 
who  shipped  the  com.     The  master  is  an  Italian,  and  under- 
stands very  little  English.     The  president  of  the  insurance 
company  that  had  insured  the   cargo    refused   to  give  any 
instructions  about  the  matter,  stating  that  they  were  liable 
only  for  a  total  loss.     The  shippers  at  Philadelphia  told  him 
that  they  had  nothing  to  do  with  the  corn,  that  it  was  sold  to 
a  London  house,  and  they  gave  the  name  of  the  libellants  as 
the  owners.     This  was  understood  by  the  interpreter,  but 
seems  not  to  have  been  understood  by  the  master.  They  told 
him  that  they  would  look  up  their  telegraphic  code,  and  if 
they  could  find  a  short  way  of  telegraphing,  they  would  tele- 
graph the  libellants.  Not  finding  any  such,  they  told  him  that 
he  might  telegraph,  which,  however,  he  did  not  do.     On  the 
27th  of  February,  he  wrote  a  letter  to  Wain  &  Co.,  giving  a 
full  and  truthful  account  of  what  had  happened  up  to  the 
time  he  left  Bermuda,  and  he  sent  with  it  copies  of  one  or 
more  of  the  surveys  that  had  been  taken.     Wain  &  Co.  were 
in  constant  communication  with  the  libellants,  and  acted  for 
them  in  the  shipment  of  this  cargo.  They  had  received  notice 
before  the  master's  arrival  that  the  vessel  had  put  into  Ber- 
muda in  distress  ;  and   within  a  few  days  after  receiving  this 
information,  Wain  &  Co.  wrote  to  the  libellants  at  London, 
giving  them  the  same  information,  and  the  libellants  replied, 
but  gave  no  special  instructions  as  to  the  matter.  The  master 
then  returned  by  steamer  to  Bermuda,  having  been  absent 
from  there  fourteen  days  or  less.  The  discharging  of  the  cargo 
was  stiU  going  on  when  he  arrived. 

On  the  5th  of  March,  another  survey  was  appointed  by 
the  Italian  vice-consul.     The  surveyors  were  the  American 
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consul,  and  the  special  agent  of  New  York  nnderwriters,  Mr. 
Ellis,  and  they  reported  that  about  one-third  of  the  cargo  was 
still  in  the  vessel,  that  this  portion  thoy  found  extremely  hot, 
sweating  very  badly,  and  very  musty.  As  to  the  other  por- 
tions of  the  cargo  spread  out  in  the  stores  they  reported  that 
notwithstanding  the  stores  were  very  large  and  thoroughly 
ventilated,  the  corn  was  in  a  similar  condition  to  that  which 
was  in  the  hold  of  the  vessel ;  that  superficially  the  com  was 
comparatively  cool,  but  a  very  few  inches  below  the  surface  it 
was  extremely  hot,  sweating  and  musty ;  that  when  pressed 
by  the  hand,  the  grains  became  adhesive  one  to  the  other,  and 
that  it  was  very  hot  and  clammy ;  that  this  was  the  prevailing 
condition  of  the  entii'e  lot.  Thev  added  :  *'  We  are  therefore 
decidedly  of  opinion  that  this  cargo  is  not  by  any  means  in  a 
fit  condition  to  be  reshipped  for  Europe,  and  we  do  not 
believe  that  it  coul<l  be  rendered  in  a  fit  condition  for  such 
reshipment."  They  also  say  that  the  stores  in  which  it  was 
spread  were  not  suificiently  large  to  admit  of  the  entire  cargo 
being  spread  and  cooled ;  and  they  recommended  that  por- 
tions be  sold  from  the  stores  at  judicious  intervals  of  time  to 
furnish  space  for  that  which  was  then  excessively  hot  on  board 
the  vessel,  and  that,  after  that  portion  had  -been  discharged 
and  spread  for  cooling,  it  also  should  be  sold  for  benefit  of 
all  concei'ned,  and  then  concluded  their  report  as  follows : 
'*  We  cannot  express  too  emphatically  our  opinion  of  the 
decided  unfitness  of  the  cargo  for  reshipment  for  Europe." 

About  3,000  bushels  more  were  afterwards  discharged 
from  the  vessel,  leading  still  in  her  about  8,500  bushels. 
The  sales  of  the  corn  at  auction  under  the  recommenda- 
tion of  the  report  of  this  survey  commenced  on  the  9th  of 
March,  on  which  day  1240  bushels  were  sold  at  prices  vary- 
ing from  17  cents  to  23  cents  per  bushel.  On  the  14th  of 
March  2000  bushels  were  sold,  on  the  20th  of  March  1100 
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bushels,  and  on  the  28th  of  jVLirch  the  rest  of  the  cargo, 
inchiding  what  remained  on  the  vess(^l,  in  all  about  17,000 
bushels.  Of  the  corn  so  sold,  one  Gray  bought  11,000  bushels 
at  12^  cents  a  bushel.  It  included  what  remained  in  the  vessel. 
'  Besides  the  evidence  of  these  sun^evs  there  was  evidence 
of  several  witnesses  who  saw  the  com  in  Bermuda,  both  that 
in  the  vessel  and  that  in  stpre,  which  strongly  con*oborates 
the  statements  of  the  survevors,  that  the  corn  was  verv  much 
heated,  discolored,  undergoing  fc^rmentation,  and  that  it  was 
not  in  a  fit  condition  to  be  shipped  on  a  voyage  to  Europe, 
and  that  the  master  did  all  that  could  be  done  down  to  the 
time  of  the  reloading  of  the  cargo  and  after  its  discharge  a 
second  time,  to  cool  and  save  it.  It  also  appeared  tlmt  the 
sales  were  extensively  advertised  and  numerously  attended. 
Much  of  the  com  was  bought  in  small  lots,  and  one  of  the 
purchasers  was  examined,  by  whom  it  appeared  that  his  pigs, 
fowls  and  horses  refused  to  eat  the  com. 

Thus  far  the  evidence  is  entirely  satisfr.ctory  that  the 
cargo  was  in  such  a  condition  that  it  could  not  be  carried  for- 
ward on  the  voyage  with  safety,  and  that,  if  carried  forward, 
it  would  in  all  probability  become  worthless  ;  and  as  to  the 
bulk  of  the  cargo,  that  it  could  not,  so  far  as  coidd  be  foreseen 
by  the  master  at  the  time,  be  made  fit  by  the  use  of  any 
means  at  hand  to  be  carried  forward ;  that  it  was  in  fact  in  a 
state  of  fermentation  and  decay. 

But  the  libellants  rely  especially  on  the  evidence  of  the 
condition  of  a  part  of  the  com,  after  its  arrival  in  New  York, 
in  the  bark,  as  shoAving  that  the  cargo  was  not  in  so  bad  a 
condition  as  represented  in  the  surveys,  and  by  the  Bermuda 
witnesses,  and  that  the  sale  was  not  necessary,  nor  made  in 
good  faith.  The  bark  arrived  at  New  York  about  the  20th  of 
April.  She  had  on  board  about  11,000  bushels  of  the  com 
shipped  by  Gray.  The  account  which  the  master  and  the  wit- 


JUNE,  1878.  31 


The  Bark  Veronica  Madre. 

nesses  for  tlie  claimants  give  of  the  matter,  is  as  follows :  After  it 
was  determined  to  sell  the  cargo,  the  master  inquired  for  ballast 
and  found  that  it  would  cost  him  about  $400  to  get  ballast  for 
his  vessel.  It  was  then  suggested  by  Mr.  Ellis,  with  whom 
he  consulted  on  the  subject,  that  Mr.  Gray  might  be  induced 
to  buy  a  part  of  the  cargo,  and  that  it  could  be  taken  to  New 
York  as  l)allast  and  the  bark  might  get  some  freight  for  car- 
rying it.  Gray  wTote  the  master  a  letter,  asking  on  what  tenns 
he  would  take  a  part  of  the  corn  to  New  York,  if  he  should 
buy  it.  This  led  to  the  making  of  an  agreement  in  writing  • 
between  the  master  and  Grav,  under  the  advice  of  Ellis  and 
others  whom  the  master  consulted.  The  agreement  is  dated 
the  19th  of  March,  and  is  to  the  effect  that  if  Gray  should  buy 
10,000  bushels  or  more  of  the  com  at  a  price  not  to  exceed 
12  cents  a  bushel,  it  should  be  carried  in  the  bark  to  New 
York,  "  there  to  be  sold  to  the  best  advantage,  and  on  the 
following  conditions,"  the  master  to  deliver  it  in  New  York 
"  without  any  charge  of  freight,"  "  but  shall  receive  instead 
of  fi'eight  one-half  of  the  profit  arising  from  the  sale 
thereof,  after  deducting  out  thereof  the  cost  at  auction,  the 
expenses  of  putting  it  aboard  and  delivering  and  selling  it  at 
New  York,"  and  Gray  was  to  bear  any  loss  on  the  transaction. 
Under  this  agreement  the  com  was  brought  to  New  York 
and  soon  after  its  anival  was  sold  at  60  cents  a  bushel,  and 
witnesses  have  been  examined  as  to  its  condition  and  value 
on  its  arrival.  The  evidence  clearly  shows  that  the  com  was 
sold  at  about  ten  cents  above  its  market  price  here ;  that  the 
com  having  been  through  a  process  of  fermentation,  is  unfit 
for  use  as  food  for  man  or  animals ;  that  the  purpose  for 
which  such  com  is  bought  in  this  market  is  for  making  whis- 
key, and  that  it  is  shipped  from  this  port  to  ports  in  the  Med- 
iterranean for  that  puipose.  But  the  evidence  also  shows, 
that  the  com  when  it  arrived  here  was  almost  entirely  cooled 
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off;  that  the  process  of  fermentation  through  which  it  had 
gone  was  aiTested,  and  that  though  a  very  bad  lot  of  corn  of 
its  kind,  that  is,  damaged  com,  it  was  worth  in  this  market 
about  40  cents  a  bushel,  sound  com  being  worth  56  cents  a 
bushel.  The  purchaser  of  the  corn  here  immediately  shipped 
it,  mixed  with  other  com,  to  Naples. 

This  evidence  is  not  sufficient  to  overcome  the  great 
weight  of  the  testimony,  which  shows,  that  when  the  sale  of 
this  cargo  was  determined  upon,  it  was  in  the  condition  cer- 
tified to  by  the  sun'eyoi^s  and  that  it  was  then  apparently 
fermenting  and  decaying ;  nor  does  it  show  that  in  the  cir- 
cumstances in  which  it  then  was  and  with  the  information 
that  the  master  could  then  obtain,  the  sale  of  the  cargo  at 
Bermuda  was  not  a  wise  and  prudent  courae  for  the  master 
to  take.  The  fact  that  the  corn  brought  ten  cents  more  than 
it  was  worth,  was  a  lucky  accident  for  Gray,  the  purchaser. 
The  fact  that  it  arrived  in  New  York  in  better  condition  than 
it  was  in  on  leaving  Bermuda,  that  it  was  worth  forty  cents  a 
bushel  here  in  the  condition  in  which  it  in  fact  anived,  were 
facts  which  it  cannot  be  held  that  the  master  should  have 
foreseen,  and  it  is  evident  that  no  such  thing  was  expected  as 
probable  by  those  who  saw  the  coi*n  in  Bermuda. 

The  agreement  between  the  master  and  Mr.  Gray  is  one 
which  should  subject  the  acts  and  the  motives  of  the  master 
in  making  it  to  the  most  rigid  scrutiny.  It  throws  on  him  a 
very  heavy  burden  of  showing  that  it  was  made  in  entire  good 
faith  towards  the  owner  of  the  cargo,  but  the  circumstances 
and  the  evidence  do  satisfactorily  show  thai  he  acted  in 
entire  good  faith.  Tlie  facts  testified  to,  as  to  the  difficulty 
and  expense  of  getting  ballast  at  Bermuda,  are  not  contro- 
vei-ted.  All  his  acts  from  beginning  to  end  were  open  and 
without  any  attempt  at  concealment.  His  efforts  to  save  the 
cargo  and  to  get  proper  ad\dce  as  to  his  duty  were  thi*oughout 
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constant.  There  is  no  reason  for  believing  that  Mr.  Ellis  had 
any  interest  in  the  matter  of  promoting  the  sale  to  Gray, 
except  to  aid  the  master  in  his  difificulty,  and  he  was  certainly 
a  competent  and  proper  person  for  the  master  to  consult.  He 
advised  this  course,  and  by  his  intervention  secured  a  pur- 
chaser for  the  remnant  of  the  cargo,  which  it  might  have  been 
verv  difficult  to  sell,  and  at  the  same  time  secured  for  the 
master  a  chance  to  ballast  his  vessel  without  expense  and  pos- 
sibly to  earn  some  freight. 

Nor  does  the  fact  that  11,000  bushels  of  the  com  came 
safely  to  New  York,  and  cooled  on  the  voyage,  with  tlie  aid 
of  the  means  used  by  the  master,  as  he  testifies,  for  that  pur- 
pose, show  that  the  cargo  or  any  substantial  part  of  it  coxdd 
h^ve  been  safely  carried  to  Europe,  still  less  that  in  the  situa- 
tion of  affairs  at  Bermuda  such  a  possibility  should  have  been 
foreseen. 

It  is  urged, .  that  the  master  should  have  brought  the 
com  to  New  York  for  account  of  the  owner  of  the  cargo 
instead  of  selling  it.  But  what  authority  had  he  to  do  so  ? 
As  the  agent  of  the  owner,  he  was  bound  to  act  with  the  intel- 
ligence and  care  which  a  prudent  owner  would  exercise  if 
present,  but  this  rule  is  necessarily  subject  to  the  limitation 
that  he  must  still  act,  and  could  only  act,  within  the  limits  of 
his  agency.  He  could  not,  as  the  owner  could,  if  present, 
take  new  risks  and  enter  on  new  speculations,  not  within  the 
scope  of  his  employments,  and  such  would  be  the  shipping  of 
the  com  to  another  distant  market,  at  least  unless  such  were 
dbvioiLsly  the  only  way  in  which  the  com  or  its  value  could 
be  saved  to  the  owner. 

It  is  suggested  that  the  master,  before  selling,  should 
have  communicated  with  the  owners  for  instructions.  But 
under  all  the  circumstances  and  in  the  urgent  situation  in 
which  the  condition  of  the  cargo  put  him,  and  after  his 
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attempt  at  Philadelphia  to  do  so,  I  think  he  is  not  chai^eable 
with  fault  in  this  respect. 

On  the  whole  case,  therefore,  while  the  rule  that  the 
master  to  justify  a  sale  of  the  cargo  must  show  a  "  moral 
necessity"  for  the  sale,  and  must  also  show  that  he  acted  in 
perfect  good  faith,  should  be  firmly  adhered  to  in  the  inter- 
ests of  commerce,  that  rule  is  not  infringed  nor  impaired  in 
this  case  by  holding  the  master  justified  in  his  acts  by  the 
proofs. 

The  libel  must  be  dismissed  with  costs. 

For  libellants,  Blotch  ford,  Seward,  Oi'iswold  cfe  DaCoBta, 
R.  D.  Benedict  of  counsel. 

For  claimants,  Coiulert  Brothers, 
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DiBOHABOE  IN  BaNKRUPTOT. — FORMER  DeOBEE. — CONVBTANOB  VH  FbAUD  OF 

Cbsditobs. — ^Pbovision  fob  Wife. 

A  creditor  of  a  bankrupt  opposed  his  discharge,  oa  the  ground  that  he  bad 
made  a  conveyance  of  real  estate  to  his  wife,  with  intent  to  hinder,  delay 
and  defraud  creditors,  and  introduced,  as  evidence,  the  record  of  a  decree 
in  a  suit  in  a  State  court,  between  such  creditor,  as  plaintiff,  and  defend- 
ants, of  whom  the  bankrupt  was  one,  declaiing  such  conveyance  void,  as 
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against  the  plaintiff,  as  made  with  intent  to  hinder,  delay  and  defraud 

creditors : 
Meld,  That  such  decree  was  not  conclusive,  as  an  adjudication  between  the 

same  parties,  establishing  the  fraudulent  character  of  the  conveyance  ; 
The  conveyance  was  held  by  this  court,  on  the  facts,  to  have  been  made  with 

intent  to  make  a  provision  for  his  wife,  in  fraud  of  his  creditors. 

Wallace,  J.  Bump,  a  creditor  of  the  bankrupt,  op- 
poses his  discharge,  upon  the  ground  that  the  bankrupt,  on 
the  12th  of  June,  1873,  made  a  conveyance  of  real  estate  to 
his  wife,  with  intent  to  hinder,  delay  and  defraud  creditors. 
The  specifications  set  up  other  grounds  of  opposition  to  the 
discharge,  which  the  proofs  do  not  sustain. 

The  opposing  creditor  produces  the  record  of  a  decree 
in  an  action  in  the  Supreme  Court  of  this  State,  wherein  he 
was  plaintiff,  and  the  bankrupt  was  one  of  the  defendants, 
whereby  the  conveyance  to  the  bankrupt's  wife  is  declared 
Toid,  as  against  the  plaintiff,  as  made  with  intent  to  hinder, 
delay  and  defraud  creditors  j  and  he  now  insists  that  this 
decree  is  conclusive  here,  as  an  adjudication  between  the 
same  parties,  establishing  the  fraudulent  character  of  the 
conveyance. 

I  am  of  opinion  that  no  such  effect  can  be  given  to  the 
decree,  for  the  reason  that  the  parties  and  the  subject  matter 
are  not  the  same  in  this  controversy  as  in  the  action  in 
which  the  judgment  was  rendered,  within  the  meaning  of  the 
rule  which  pronounces  a  judgment  conclusive  as  evidence 
between  the  same  parties,  upon  the  same  matter,  directly  in 
issue  in  another  court.  In  this  proceeding,  all  the  creditors 
of  the  bankrupt  are  parties  in  interest,  and,  although  the  op- 
position to  the  discharge  is  directly  upon  the  intervention  of 
Bump  alone,  the  result  affects  all  the  creditors  of  the  bank- 
rupt. If  the  former  action  had  resulted  in  favor  of  the  bank- 
rupt, the  judgment,  surely,  would  not  be  conclusive  in  his 
favor  against  any  creditor  other  than  Bump  who  might  op- 
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pose  a  discbarge,  on  the  ground  that  the  conveyance  in  ques- 
tion was  fraudulent.  The  judgment  against  the-  bankrupt, 
therefore,  would  not  be  conclusive  ia  favor  of  such  creditor. 
Yet,  in  effect,  such  woidd  be  the  result,  if  the  judgment  oper- 
ates as  is  now  contended.  If  the  judgment  had  been  in  favor 
of  some  other  creditor.  Bump  could  not  avail  himself  of  it 
here.  If  it  had  been  in  favor  of  the  bankrupt  and  against 
such  creditor,  it  would  not  conclude  Bump  here. 

Again,  the  right  now  sought  to  be  determined  is  one 
quite  collateral  to  that  which  was  the  subject  of  the  former 
action,  and  depends  upon  different  considerations.  A  con- 
veyance may  be  fraudulent  as  to  one  creditor  and  not  fraud- 
ulent as  to  another  ;  and  it  would  be  necessary  for  this  court 
to  examine  the  evidence  and  consider  the  case,  before  it 
could  determine  whether  or  not  the  transaction  pronounced 
fraudulent  by  the  judgment  is  one  which  this  court  would 
deem  fraudulent  for  the  purpose  of  a  discharge  in  bank- 
ruptcy ;  and  it  would  be  a  most  illogical  deduction  to  say 
that  such  a  judgment  is  conclusive  if  this  court  is  satisfied 
with  its  correctness,  while  unconclusive  if  not  satisfactory. 
If  the  judgment  had  been  in  favor  of  the  bankrupt.  Bump 
could  still  be  heard  to  say  that  the  bankrupt  had  made  a 
conveyance  which  deprives  him  of  the  right  to  a  discharge  ; 
and,  as  he  would  not  be  estopped  in  that  case,  the  bankrupt 
is  not  estopped  now  because  the  judgment  was  adverse  to 
him. 

Passing  to  the  case  upon  its  merits,  as  shown  by  the 
proofs,  I  am  constrained  to  differ  from  the  register,  and  am 
of  opinion  that  the  conveyance  from  the  bankrupt  to  his 
wife  was  fraudulent  as  to  creditors. 

Without  attempting  to  discuss  the  evidence,  it  must  suf- 
fice that  it  has  impressed  me  with  the  conviction  that  the 
bankrupt's  circumstances  were  not  such,  at  the  time  of  the 
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conveyance,  as  to  render  the  transaction  one  consistent  with 
an  honest  purpose  towards  his  creditors.  If  he  is  to  bp  be- 
lieved, he  was  possessed  of  means  to  pay  the  obligations  on 
which  he  was  primarily  liable,  and  have  an  ample  surplus. 
But  he  had  assumed  liabilities  for  a  large  amount,  as 
the  surety  of  others ;  his  property,  which  was  mainly  in  real 
estate,  bought  upon  speculation,  was  considerably  encum- 
bered, and  the  value  of  his  interests  was  mainly  represented 
by  the  general  rise  in  .the  value  of  real  estate  since  his  pur- 
chases, which  were  all  of  recent  date.  His  homestead,  which 
he  proposed  to  settle  on  his  wife,  and  which  he  estimated  as 
worth  from  $25,000  to  $30,000,  at  the  time  of  the  convey- 
ance, was  mortgaged  foV  $12,000,  being  within  $2,000  of 
what  it  had  cost  him ;  and  this  circumstance  affords  a  fair 
and  significant  exhibit  of  his  financial  status  generally.  The 
transfer  of  other  real  estate  to  his  son,  without  any  substan- 
tial consideration  ;  the  delay  intervening  between  the  time 
when  he  divested  himself  of  title  to  the  real  estate  and  the 
transfer  to  his  wife,  and  the  delay  in  recording  the  convey- 
ance ;  and  the  intimate  business  relations  between  Brewer, 
for  whom  he  was  surety,  and  who  soon  failed,  and  himself, 
all  tend  to  throw  some  light  on  his  intent  in  the  transaction, 
which  was,  in  my  view,  to  provide  for  his  wife  and  son  against 
contingencies  which  he  perhaps  did  not  regard  as  serious, 
but  which  he  foresaw  as  possible  in  the  near  future. 

A  discharge  is  denied. 

For  the  bankrupt,  M,  TF.  Cooke, 
For  Bump,  J.  Van  Voorhee, 
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FoBMBB  Suit. — Estoppel. 

B.  proved  a  claim  against  a  bankrupt.  Before  the  bankruptcy  proceedings 
were  commenced,  the  bankrupt  had  sued  B.  for  a  debt,  and  B.  had  set  up 
said  claim  in  defence,  as  a  distinct  cause  of  action  against  the  bankrupt. 
The  suit  was  tried  after  the  adjudication  of  bankruptcy,  and,  on  the  trial, 
B.  offered  no  evidence  in  support  of  such  defence,  and  the  bankrupt  had 
Judgment  against  B.  The  assignee  in  bankruptcy  was  not  a  party  to  the 
suit.  He  set  up  the  judgment  as  an  estoppel  against  the  proving  of  the 
claim  by  B. : 

Held,  That  it  was  not  an  estoppel. 

Wallace,  J.  Except  as  regards  the  seventh  item  of  the 
claim  of  Buchanan,  I  agree  with  the  register  in  his  conclu- 
sions. As  to  the  seventh  item,  the  register  holds  that  it 
should  be  allowed,  were  it  not  that,  having  set  it  up  as  a 
defence  to  the  action  brought  by  the  bankrupt  against  him, 
and  judgment  having  been  recovered  against  him  in  that 
action,  Buchanan  is  precluded  from  proving  it  now,  upon  the 
doctrine  of  res  adjudicata. 

It  is  not  disputed  that  Buchanan  might  have  litigated 
the  claim  now  presented  in  that  action,  but  it  is  contended 
in  his  behalf  that,  as  proceedings  in  bankruptcy  were  insti- 
tuted, and  the  plaintiff  adjudged  a  bankrupt  prior  to  the  trial 
of  that  action,  the  judgment  does  not  estop  the  assignee,  and, 
therefore,  does  not  estop  Buchanan  ;  and  it  is  also  contended, 
that  the  recovery  in  that  action  is  not  a  bar  now,  because 
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Buchanan  oflfered  no  evidence  upon  the  trial  in  support  of 
his  defence,  and,  therefore,  there  was  no  adjudication  upon 
the  merits  of  his  claim. 

It  is  settled,  that  the  commencement  of  proceedings  in 
bankruptcy  does  not,  per  se,  stay  the  prosecution  of 'pending 
suits  begun  against  the  bankrupt.  (Eyster  v.  Gaff,  91 
U.  S,  521.)  Proceedings  upon  such  suits  may  be  stayed  upon 
the  application  of  the  bankrupt,  but,  if  they  are  not,  the  suits 
proceed  to  judgment  with  the  same  eflfect  as  though  there 
had  been  no  proceedings  in  bankruptcy.  If  the  cause  of 
action  involved  is  of  the  character  of  a  provable  debt,  the 
assignee  in  bankruptcy,  if  he  desires  to  contest  it,  may  do  so 
at  the  charge  of  his  estate.  When  the  suit  has  been  brought 
by  the  bankrupt,  the  assignee  may  move  to  be  substituted  in 
the  action,  and,  if  he  does  not  elect  to  exercise  this  privilege, 
if  the  case  proceeds,  he  cannot  be  heard  to  complain  of  the 
result.  So,  in  the  present  case,  if  the  judgment  had  been 
rendered  in  favor  of  Buchanan  against  the  bankrupt,  that 
judgment  would  have  been  conclusive  as  against  the  assignee 
in  bankruptcy,  as  an  adjudication  of  the  validity  and  amount 
of  Buchanan's  claim,  and,  as  it  would  have  been  conclusive 
as  against  the  assignee,  it  is  equally  conclusive  in  his  favor, 
against  Buchanan,  as  to  all  questions  therein  determined  in 
favor  of  the  bankrupt. 

It  remains,  then,  to  inquire  if  the  eflfect  of  the  judgment 
is  qualified  or  rendered  nugatory  because  no  evidence  was  in 
fact  offered  by  Buchanan  relative  to  the  issues  set  up  by  him 
by  way  of  defence.  The  record,  upon  its  face,  purports  to 
be  a  decision  in  favor  of  the  plaintiff  upon  an  issue  between 
the  parties,  wherein  the  plaintiff  alleges  that  the  defendant  is 
indebted  to  him,  and  defendant  alleges  that  plaintiff  is  in- 
debted to  him — a  restilt  which  apparently  involves  the  con- 
clusion that  the  claim  of  the  defendant  was  unfounded ;  so 


40  NORTHERN  DISTRICT  OF  NEW  YORK, 


In  the  matter  of  People's  Safe  Deposit  and  Savings  Institution. 


that  the  claim  of  Buchanan  seems  to  have  been  decided 
adversely  to  him,  upon  the  face  of  the  record.  It  does  not 
follow,  however,  that  he  is  precluded  from  showing  that  his 
claim  was  not  actually  the  subject  of  judicial  inquiry  and 
determination.  The  general  rule  is,  that  the  judgment  or 
decree  of  a  court  of  competent  jurisdiction  is  final  as  to  mat- 
ters thereby  determined,  and  as  to  such  other  matters  as  the 
parties  might  have  Utigated  under  the  issues,  and  which 
might  have  been  determined.  This  is  the  rule,  however, 
which  prevails  in  cases  where  the  former  judgment  is  invoked 
^s  an  absolute  bar  to  a  second  action  upon  the  same  cause  of 
action,  and  does  not  apply  to  the  present  case,  where  the 
judgment  is  not  set  up  as  a  technical  bar,  but  is  sought  to  be 
enforced  as  an  adjudication  adverse  to  the  claimant  upon 
an  issue  which  might  have  been  litigated  in  the  former 
action.  In  its  application  to  such  a  case,  the  rule  is  well 
stated  by  Mr.  Justice  Field  {Cromwell  v.  County  of  Sac^  94 
U.  S,  352) :  "  In  all  cases  where  it  is  sought  to  apply  the 
estoppel  of  a  judgment  rendered  upon  one  cause  of  action  to 
matters  arising  in  a  suit  upon  a  diflferent  cause  of  action,  the 
inquiry  must  always  be  as  to  the  point  or  question  actually 
litigated  and  determined  in  the  former  action,  not  what 
might  have  been  thus  litigated  and  determined." 

While  it  is  true  that  the  claim  of  Buchanan  might  have 
been  litigated  in  the  former  action,  and  while  the  presump- 
tion that  it  was  actually  litigated  arises  from  the  record,  yet 
this  is  only  a  presumption,  and  it  may  be  controverted  and 
overthrown  by  proof  dehors  the  record.  A  great  variety  of 
cases  illustrate  the  extent  to  which  the  presumption  arising 
from  the  record  may  be  repelled ;  as,  where  the  trial  went  off 
on  a  technical  defect,  or  because  the  debt  was  not  due,  or 
because  the  plaintiff  was  under  a  temporary  disability.  Thus, 
it  is  competent  to  show  that  a  nolle  prosequi  was  entered  as 
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to  a  claim  embraced  in  the  pleadings,  or  that  a  part  of  the 
controversy  was  specifically  withdrawn  from  the  considera- 
tion of  the  Court  (Brock icay  v.  Kinney^  2  Johns,  210; 
Snider  v.  Croy,  2  Johns,  227 ;  Louw  v.  Davis^  13  Johns^ 
226 ;  Foster  v.  Milliner^  50  Barb,  395),  in  which  case  the 
judgment  in  the  former  suit  is  not,  as  to  the  claim  with- 
drawn, a  bar.  It  is  not  necessary  to  show  that  the  cause  of 
action  was  affirmatively  withdrawn  from  the  consideration 
of  the  Court.  It  is  only  necessary  that  it  appear  that  the 
real  merits  of  the  second  action  have  not  been  decided  in  the 
first ;  and  this  follows,  if  it  is  shown  that  the  second  suit  has 
not  in  fact  been  litigated  in  the  first.  {Sedden  v.  Intap,  6 
Term  R,  607.)  "If  the  cause  of  action  has  been  litigated, 
however  slightly  or  ineffectually,  it  cannot  be  said  that  it 
might  not  have  been  determined.  The  case  of  Sedden  v. 
Intap  was  one  where  the  plaintiff;'  in  a  former  action  declared 
on  a  promissory  note  and  for  goods  sold,  but,  upon  executing 
a  writ  of  inquiry,  after  judgment  by  default,  gave  no  evidence 
on  the  count  for  goods  sold,  and  it  was  held  that  the  judg- 
ment was  not  a  bar  to  his  recovering  for  the  goods  in  another 
action.  This  case  has  been  recognized  and  approved  by 
many  authorities,  and  is  directly  in  point  here,  where,  as  in 
Sedden  v.  Intap^  the  proof  is  that  no  evidence  was  given  con- 
cerning the  issue  now  pending  between  the  parties.  Another 
case  directly  in  point  is  Barnwell  v.  Knight,  (51  Barh,  267.) 
The  effect  of  the  judgment,  as  to  the  defence  interposed 
by  Buchanan,  is  analogous  to  that  of  a  judgment  by  defaidt 
upon  failure  of  the  party  to  appear.  He  was  in  Court,  but 
was  silent.  If  the  plaintiff  could  not  have  recovered  without 
disproving  expressly  or  by  necessary  implication,  the  exist- 
ence of  the  facts  set  up  by  way  of  defence,  the  judgment 
would  be  an  estoppel,  because  the  estoppel  is  not  confined  to 
the  judgment,  but  extends  to  all  facts  involved  in  it  as  neces- 

6 


49  NORTHERN  DISTRICT  OP  NEW  YORK, 


In  the  matter  of  Solomon  Beisenthal  and  Henry  Henschel,  Bankrapta 


miry  nUtpn  or  the  groundwork  upon  which  it  must  have  been 
founded.     (Burlin  v.  Shfmnon,  99  Mass,  203.) 

Ah  an  adjudication  that  Buchanan  was  liable  to  the 
plaintiff  in  the  amount  of  the  judgment,  as  for  an  existing 
rind  valid  indc^btodness,  the  judgment  is  conclusive ;  but  it 
dooH  not  det<»Tmine,  expressly  or  by  necessary  implication, 
that  the  plaintiff  was  not  liable  to  Buchanan  upon  a  distinct 
and  independent  cause  of  action. 

From  those  views  it  follows,  that  the  claim  of  Buchanan 
compriscHl  by  the  seventh  item  of  his  account  must  be 
allowed.  As  I  agree  with  the  register  in  his  conclusions, 
and  in  the  reasons  by  which  they  were  reached  relative  to  the 
other  items  of  the  claimant's  account,  it  is  unnecessary  to 
advert  to  the  questions  therein  involved. 

For  Buchanan,  A,  M,  Beardsley, 
For  the  bankrupt,  G,  W.  Adams, 
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voluwtart  assiovmxnt. — exboutiok. — llen.—fobmbb  judgment.— 

Title  of  Assignee  in  Bankbuptcy. 

B.  made  a  voluntary  assigDment  to  C,  for  the  benefit  of  his  creditors.  After 
that  an  execution  was  levied  on  the  property  assigned.  Subsequently  a 
petition  in  bankruptcy  was  filed  against  B.  Thereafter  0.  sued  the  sheriff 
in  trespass,  because  of  the  levy.    B.  was  afterwards  adjudged  a  bankrupt. 


*  See  In  the  matter  of  Beisenthal,  14  Blatcli.  146,  and  Lindcr  ««.  LewU^  post. 
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The  goods  were  then  sold,  and  the  assignee  in  bankruptcy  held  the  proceeds 
subject  to  the  lien  of  the  execution  if  any.  The  suit  of  G.  against  the  sher- 
iff was  then  tried,  and  in  it  the  sheriff  set  up  that  the  assignment  from  B. 
to  C.  was  fraudulent  and  void  as  to  creditors,  and  had  a  verdict  and  a 
Judgment  in  his  favor.  The  assignee  in  bankruptcy  had,  in  a  suit  against 
C,  set  aside  the  assignment  from  B.  to  C,  as  being  in  violation  of  the  bank- 
rupt law.  The  sheriff  then  applied  to  the  bankruptcy  court  to  pay  him,  on 
the  execution,  the  proceeds  of  the  sale : 
Held,  That  the  assignee  in  bankruptcy  derived  his  title  through  C,  and  was 
estopped  by  the  judgment ;  that  the  lien  of  the  execution  was  valid,  and  that 
the  sheriff  was  entitled  to  be  paid  the  proceeds  of  the  sale  to  the  extent  of 
the  lien. 

Beisenthal  and  Henschel  made  a  voluntary  assignment 
for  the  benefit  of  their  creditors,  July  19th,  1876,  to  Herman 
Cohen.  The  sheriff  of  Erie  County,  under  an  execution 
against  Beisenthal  and  Henschel,  in  favor  of  Adam,  Med- 
drum  and  Anderson,  levied  on  the  assigned  property,  Sep- 
tember 6th,  1876.  September  14th,  1876,  a  petition  was 
filed  by  creditors,  asking  that  the  assignors  be  declared  bank- 
rupts. September  22nd,  1876,  Cohen  commenced  an  action 
of  trespass  against  the  sheriff,  to  recover  for  damages  sus- 
tained by  reason  of  the  levy.  September  26th,  1876,  an  ad- 
judication of  bankruptcy  against  Beisenthal  and  Henschel 
was  made,  and,  soon  after,  upon  an  application  to  this  court, 
the  sheriff  was  permitted  to  sell  the  goods  levied  on,  and 
directed  to  pay  the  proceeds  to  the  assignee  in  bankruptcy, 
to  be  held  subject  to  the  lien  of  the  execution,  if  any.  The 
action  brought  by  the  voluntary  assign&e  against  the  sheriff 
was  tried  in  February,  1878.  The  sheriff  defended  on  the 
ground  that  the  voluntary  assignment  from  Beisenthal  and 
Henschel  to  Cohen  was  fraudulent  and  void  as  to  creditors 
and  a  verdict  was  found  for  the  defendant.  The  sheriff  now 
applies,  upon  petition,  asking,  by  reason  of  the  foregoing 
facts,  that  he  be  adjudged  entitled  to  the  proceeds  of  the 
sale,  under  his  execution. 
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Wallace,  J.  If  the  voluntary  assignment  from.Beisen- 
thal  and  Henschel  to  Cohen  was  fraudulent  as  to  the  cred- 
itors of  the  former,  inasmuch  as  the  sherifiTs  levy  was  made 
prior  to  the  filing  of  the  petition  in  bankruptcy,  the  levy  con- 
forrtnl  a  valid  lien,  viz.,  the  right  to  seize  and  seU  the  prop- 
erty under  the  execution,  both  as  to  Cohen,  the  voluntary 
assignee,  and  as  against  the  assignee  in  bankruptcy.  If  the 
assignment  was  not  fraudulent,  the  title  of  the  property  cov- 
ered by  it  had  passed  to  Cohen  prior  to  the  levy,  and  the 
levy  did  not  confer  a  lien.  The  assignment  was  void  as  to 
tlie  aHsignee  in  bankruptcy,  and  has  been  so  determined,  not 
because  it  was  fraudulent  as  to  creditors,  but  because  it  was 
made  with  intent  to  prevent  the  property  coming  to  the  pos- 
session of  the  assignee  in  bankruptcy  and  from  being  dis- 
tributiul  under  the  bankrupt  Act.  If  the  sheriff  had  no  lien 
at  the  time  the  petition  in  bankruptcy  was  filed,  he  did  not 
acquire  (me  when  the  assignment  was  set  aside,  at  the  suit 
of  the  assignee  in  bankniptcy.  The  reasons  which  lead  to 
these  conclusions  are  more  fully  set  forth  in  Johnson  v.  Hog- 
er  (15  K  B,  IL  1),  and  In  re  Behenthitl  (15  N,  B,  B.  228). 

Tlie  only  question,  therefore,  to  be  decided  now,  is, 
whether  or  not  the  judgment  in  favor  of  the  sheriflf,  in  the 
action  brought  by  Cohen,  the  voluntary  assignee,  whereby  it 
was  determined  that  the  assignment  was  fraudulent,  is  con- 
clusive upon  the  assignee  in  bankruptcy,  as  an  estoppel. 
Certainly,  the  assignee  in  bankruptcy,  upon  setting  aside  the 
voluntary  assignment  to  Cohen,  gets  no  better  title  to  the 
property  than  Cohen  had.  He  gets  what  Cohen  got  and 
nothing  more.  Now,  it  has  been  determined  by  a  court  of 
competent  jurisdiction  that  Cohen  did  not  have  title  to  the 
property  levied  on  by  the  sheriflf,  and  that  the  sheriflf  ac- 
quired a  valid  lien  upon  it  by  his  execution.  Upon  the  rule 
that  such  a  judgment  is  binding  upon  privies  as  well  as  upon 
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the  immediate  parties  to  the  action,  the  assignee  in  bank- 
ruptcy, whose  title  is  derived  thi'ough  Cohen,  is  estopped  by 
the  judgment. 

It  is  argued,  however,  that  the  assignee  in  bankruptcy 
does  not  claim  under  Cohen,  but  by  a  paramount  title  and  in 
hostility  to  him.  In  a  general  sense,  this  theory  is,  correct, 
but  it  is  not  true  as  to  this  particular  transaction.  If  it  were 
not  for  the  title  of  Cohen,  the  sheriff  would  have  acquired  a 
valid  lien  by  his  levy,  and  been  entitled  to  hold  the  property 
as  against  the  assignee  in  bankruptcy  ;  because  he  had  taken 
it  under  execution  against  the  owners  prior  to  the  institution 
of  proceedings  in  bankruptcy.  The  assignee  in  bankruptcy, 
therefore,  has  no  title  except  that  which  enures  to  him 
through  the  title  of  Cohen.  Cohen  was  in  a  position  to  insist 
that  an  assignipent  to  him,  valid  as  against  the  execution  of 
the  sheriflf,  stood  between  thetitle  of  the  judgment  debtors  and 
the  sheriff;  and  the  assignee  must  affirm  this  position  before 
he  can  assert  any  claim  against  the  sheriff.  As  to  the  sheriff 
and  the  property  levied  on  by  him,  the  assignee  in  bank- 
ruptcy, therefore,  claims  under  Cohen,  and  is  in  privity  with 
him. 

A  decree  is  ordered,  adjudging  the  sheriff's  lien  valid,  and 
directing  the  assignee  to  pay  over  to  the  sheriff  the  proceeds 
of  the  sale,  to  the  extent  of  the  lien. 

For  the  sheriff,  S.  S.  Rogers, 
For  the  assignee,  N,  Morey. 
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Hkamkn'm  Waom. — Wriok. — Tim>  op  Disohabob. 

r 

A  »i4tMrn<tr  wtitit  iwhora  on  February  4,  1876.  The  master  did  not  abandon 
Uti\H*  iff  ^t'tiUtu  l^lto  voMol  off  till  March  10th.  Up  to  February  16th  the 
t'mw  rt'UinUml  on  the  Hhore  by  the  vessel,  engaged  under  the  master's  orders 
in  taking  i\w  carKO  out  and  stripping  the  vessel.  On  the  16th  of  February 
tfi4i  provlNlons  giivo  out,  and  the  crew  were  sent  to  Nassau,  N.  P.,  where 
iUt*y  witnt  ri'tfiinod  by  the  master's  direction  till  March  10th,  when  they 
wi<ri*  illMrharg(!d,  Thuy  were  paid  wages  up  till  February  4th,  and  on 
ri'tiirning  to  Now  York  thoy  filed  a  libel  against  the  owners,  claiming  to 
n)C(;vor  v/H'^tm  up  to  March  10th,  The  owners  defended,  claiming  that 
undiir  t  4020  of  thu  He  vised  Statutes  of  the  United  States,  the  seamen's 
right  t^)  wages  ceasod  on  the  wreck  of  the  vessel  on  February  4th,  and  that 
for  their  subs<Kjueut  services  they  would  be  entitled  only  to  salvage  com- 
pensation, to  be  paid  out  of  the  proceeds  of  the  Week : 

Heldf  That  thu  sc^anien  were  bound  to  continue  their  services  as  long  as  there 
was  any  hope  of  saving  the  ship ;  that  the  master  must  be  held  to  have  the 
|)0wer,  OH  a  general  rule,  to  determine  whether  there  is  any  hope  oi  getting 
the  ship  afloat,  and  until  he  gives  It  up,  the  owners  cannot  object  to  paying 
wages  on  the  ground  that  there  was  no  chance  of  saving  her ;  and  that  the 
libel lants,  therefore,  were  entitled  to  recover. 

■ 

Choate,  J.  This  is  a  libel  in  personam  against  the 
ownerH  of  the  steamship  Galveston  for  seamen's  wages.  Tlie 
steamship  went  ashore  on  the  4th  of  Febmary,  1876,  on  a 
coral  reef  on  the  Island  of  Maryguane,  on  her  voyage  from 
New  York  to  Port  au  Prince  and  return.  The  master  did 
not  discharge  the  crew,  but  under  his  orders  they  remained 
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by  tlie  steamship,  living  on  the  beach  till  the  16th  of  Feb- 
ruary, and  during  this  time  they  were  engaged  under  his 
orders  in  taking  the  cargo  on  shore  and  protecting  it,  in 
stripping  the  ship  and  taking  on  shore  whatever  was  taken 
from  the  vessel.  On  the  16th  of  February  they  were  sent  to 
Nassau  by  direction  of  the  master,  and  there  remained  till 
the  10th  of  March,  when  they  were  discharged.  The  reason 
for  sending  them  to  Nassau  was  that  provisions  gave  out  at 
the  place  of  the  wreck.  Up  to  the  10th  of  March  the  master 
had  not  abandoned  all  hope  of  getting  the  steamship  off,  and 
he  kept  the  crew  at  Nassau  in  order  that,  if  he  got  her  off, 
they  might  go  on  in  her.  The  crew  have  been  paid  up  to 
February  4th.  The  question  is  whether  they  are  entitled  to 
their  wages  to  any  later  time,  and  if  so  to  what  time  ?  Re- 
vised Statutes  §  4526  provide  :  "  In  cases  where  the  service 
of  any  seaman  terminates  before  the  period  contemplated  in 
the  agreement,  by  reason  of  the  wreck  or  loss  of  the  vessel, 
such  seaman  shall  be  entitled  to  wages  for  the  time  of  serv- 
ice prior  to  such  termination,  but  not  for  any  further  period." 
It  is  claimed  by  the  defendants,  the  owners  of  the  steam- 
ship, that  in  this  case  the  service  was  terminated  by  the 
wreck  or  loss  of  the  vessel  on  the  4th  of  February,  when  she 
got  aground.  The  statute  implies  that  by  the  wreck  or  loss 
of  the  vessel  the  agreement  of  the  seamen  is  terminated.  It 
does  not  iiitroduce  any  new  rule  as  to  when  the  service  will 
terminate,  but  refers  to  the  established  rule  of  the  maritime 
law.  And  the  law  undoubtedly  is,  that  upon  a  disaster  be- 
falling a  ship,  as,  by  stranding  in  this  case,  the  seamen  are 
bound  by  their  contract  to  stand  by  her  so  long  as  there  is 
any  hope  of  saving  the  ship  or  the  cargo,  and  the  master  may, 
tmtil  such  hope  is  abandoned,  command  their  services,  and 
they  are  entitled  to  be  paid  their  wages  while  thus  held  by 
the  master  after  the  stranding.     And  it  is  wages  they  are 
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HiWWt'tl  to,  find  not  a  nalvage  compensation  ont  of  what  mav 
\ti*  NHvrd  from  tho  wreck,  as  the  defendants  claim.  Now, 
«  filt,lioiip;h  til  in  vcmHcl  wan  in  a  desperate  condition  after  the 
4(11  of  Fi'bntfiry,  tho  neamen  continued  to  serre  in  saving 
Mm*  vnr^n  and  partH  of  the  Hhip,  and  were  LiwfoIlT  kept  in 
riM<liiii*MH  to  rontinuo  the  voyage  if  she  should  be  got  afloat, 
T\n*  ffiHHior  nniHt  bn  held  to  have  the  power,  as  a  general 
ru\*\  in  df'irrrnino  wliether  there  is  any  hope  of  getting  the 
n\\\\i  afloiii,  and  until  ho  gives  it  up  the  owners  cannot  object 
to  |in  vin^  ilin  wiigcH  on  tlie  ground  that  there  was  no  chance 
ofNMviti^  Imt.  Th<i  case  of  T/te  M.  M.  Caleb {9  Ben.  159),  cited 
by  d(*f<Mi(|iUiiH,  Ih  not  in  point.  There  the  ship  had  actuallT 
Miink.  It  did  not  admit  of  any  question  that  she  was  lost. 
TImiI  iHM'i'MMiirily  tiirminated  the  service  of  the  seamen.  The 
law  of  tiio  prnHf^nt  cnso  in  carefully  stated  in  the  cas^  of  The 
Wnrrlnr.     (iunh.  47«.) 

I  )nrnMf  for  lib(<llantH,  with  costs  and  reference  to  compute. 

Tor  lil»nllantH,  licnedkt,  Taft  <&  Befiedict. 
VtiT  dnfnndantH,  Owen  dk  Gray. 


« 
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JOSEPH  LINDEE,  ASSIGNEE  IN  BANKEUPTCY  OF 
WALLACK  &  CO.,  vs.   FKEDEEICK  LEWIS  et  al.* 

VOLUNTABT  ASSIGNMENT. — EXKODTION  LlEN. — PRIORITY. 

On  the  28th  of  June,  1876,  the  firm  of  W.  &  Co.  made  a  voluntary  assign- 
ment to  L.  Thereafter  K.  &  Co.,  H.  W.  &  Co.,  L.  &  Co.,  and  C.  &  Co. 
obtained  judgments  against  W.  &  Co.  and  issued  executions,  under  which  the 
sheriff  levied  on  the  goods  formerly  belonging  to  W.  &  Co.  and  then  in  the 
possession  of  L.  as  assignee.  L.  notified  the  sheriff  of  his  claim  and  the  sheriff 
called  on  the  execution  creditors  for  indemnity,  which  each  of  them  gave,  and 
the  sheriff  proceeded  to  sell  the  goods.  Before  the  sale,  C.  &  Co.  notified  the 
sheriff  that  they  withdrew  the  indemnity  which  they  had  given  and  that 
he  must  proceed  only  by  virtue  of  the  direction  endorsed  on  their  execution. 
The  sheriff  sold  the  property  for  $2606,  which  he  applied  on  the  executions 
of  K.  &  Co.  and  L.  &  Co.  and  returned  the  others  unsatisfied.  Thereafter 
on  the  3d  of  September,  1875,  proceedings  in  bankruptcy  were  conmienced 
against  W.  &  Co.  by  other  creditore,  the  act  of  bankruptcy  alleged  being  the 
making  of  the  voluntary  assignment  to  L.  They  being  adjudged  bankrupts 
and  an  assignee  having  been  appointed,  he  filed  a  bill  in  equity  agmnst  L.  and 
against  the  execution  creditors  to  set  aside  the  assignment  to  L.  and  to  com- 
pel the  execution  creditors  to  account  to  him  for  the  property  taken  under 
their  executions : 

Meld,  That  the  title  of  the  ass^ee  in  bankruptcy  related  back  to  the  time  of 
the  making  of  the  voluntary  assignment  and  that  the  intervening  levies  of 
the  judgment  creditors  were  therefore  cut  off ; 

That  the  sheriff  and  the  judgment  creditors,  except  C.  &  Co. ,  must  account  for 
the  property  taken  under  their  executions  ; 

That  as  to  C.  &  Co.  the  bill  must  be  dismissed,  Uecause  the  sale  was  not  their 
act; 

That  L.,  having  done  all  that  he  was  bound  to  do  to  protect  the  property,  was 
not  liable  to  account  for  the  property  sold  on  execution. 

Meld^  also,  that  B8  the  evidence  proved  only  that  the  assignment  was  void 
under  the  bankrupt  law.  the  assignee  was  not  estopped  to  deny  that  it  was 

*  See  In  the  matter  of  Beisenthal,  ante  p.  43. 
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A(Mr>litt<>ly  void  under  the  law  of  New  YoHl,  by  tbe  fact  that  it  was  averred 
In  the  crcHlitors*  petition  to  have  been  made  with  intent  "to  hinder  and  de- 
fraud creditors,"  especially  as  the  petition  averred  also  as  an  act  of  bank- 
niptcy  that  it  was  made  in  contemplation  of  insolvency  and  to  defeat  the 
bankrupt  law,  and  the  adjudication  may  have  been  decreed  under  this  last 
avoniirnt. 
It  Mfrrju  that  the  averments  of  the  creditors*  petition  as  to  the  act  of  bankruptcy 
are  not  conclusive  on  the  assignee. 

(yiroATK,  J.  This  is  a  suit  in  equity  brought  by  an  assign 
noo  in  bankruptcy  to  set  aside  a  voluntary  assignment  for  the 
bnnnfit  of  (Toditors.  The  assignment  sought  to  be  set  aside 
WttH  rnado  June  28,  1875.  The  proceedings  in  bankruptcy 
W(in>  <*()mmnnced  by  creditors'  petition,  Sept.  3, 1875.  After 
tho  aHHif^timont  and' before  the  filing  of  the  petition  in  bank- 
rupt(?y,  (;ortain  creditors  of  the  bankrupts  recovered  judgment 
a^^ainMt  thorn  and  issued  their  executions.  The  sheriff  levied 
on  the  Htock  of  goods,  formerly  of  the  bankrupt  and  then  in 
tho  poHMoKHirm  of  the  defendant  Lewis,  as  their  assignee. 
LimiH  notified  the  sheriff  of  his  claim,  and  the  sheriff  called 
on  the  execution  creditors,  whose  executions  he  then  held, 
namely,  the  defendants,  William  Eaefer  &  Co.,  Henry 
Wellntern  &  Co.,  Prank  Leisler  &  Co.  and  Elliott  C.  Cowdin 
A  (Jo.,  for  bonds  of  indemnity,  and  they  complied  with  the 
demaiKl  and  gave  the  sheriff  the  customary  bonds.  The  exe- 
cutions of  Kiefer,  Wellstem  and  Leisler  were  put  in  the  sher- 
iiTs  hands,  July  9,  at  11.55  a.m.  and  Cowdin's  on  the  same  day 
at  3.35  p.  m.  The  other  execution^,  those  in  favor  of  Muratt 
and  Hershmann  &  Co.,  were  put  in  the  hands  of  the  sheriff  on 
the  15th  and  16th  of  July.  A  jury  was  called  and  found  the 
title  in  Lewis.  The  sheriff  having  received  the  bonds,  pro- 
ceeded with  the  sale  of  the  property  seized.  The  sale  took 
place  July  19.  Before  the  sale  took  place,  Cowdin  &  Co. 
notified  the  sheriff  that  they  withdrew  their  bond  of  indem- 
nity, that  it  was  givenimder  a  misapprehension  in  the  absence 
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of  their  attorney,  and  directed  him  to  proceed  only  by  virtue 
of  the  direction  endorsed  on  the  execution  and  as  he  would 
have  done  if  i\o  bond  had  been  given.  The  direction  on  the 
execution  was  to  levy  and  collect  the  amount  of  the  judgment 
with  interest  and  charges.  The  property  sold  for  $2606,  which 
the  sheriff  applied  to  satisfaction  of  the  executions  of  Kief er  & 
Co.  and  Leisler  &  Co.  and  his  own  fees.  The  other  executions 
have  been  returned  wholly  unsatisfied. 

The  complainant  is  clearly  entitled  on  the  proofs  to  a 
decree  avoiding  as  against  him  the  assignment  to  the  defen- 
dant Lewis.  It  is  the  settled  law  in  this  Circuit,  that  when  a 
voluntary  assignment  is  avoided  as  a  fraud  upon  the  bank- 
rupt law,  the  title  of  the  assignee  in  bankruptcy  relates  back 
to  the  time  of  the  executioi^  of  the  voluntary  assignment  and 
thus  cuts  off  intervening  levies  by  judgment  creditors  of  the 
assignor,  (i/i  He  Beisenthal,  15  N.  B.  B.  228.)  It  is  claimed, 
however,  by  the  judgment  creditors  that  the  assignment  in 
this  case  was  not  merely  voidable  as  against  the  assignee  in 
bankruptcy,  but  that  it  was  absolutely  void,  and  also  void  as 
against  these  judgment  creditors,  because  made  to  delay  and 
defraud  them,  and  that  therefore  they  had  a  right  to  treat  it 
as  a  nullity  and  to  levy  on  the  goods  as  the  property'  of  the 
assignor.  But  the  evidence  does  not  show  any  invalidity  in 
the  assignment  other  than  that  alleged  in  the  bill,  and  fuUy 
proved,  that  it  was  made  in  contemplation  of  insolvency  and 
with  intent  to  defeat  the  bankrupt  law.  The  assignment  was 
therefore  voidable  merely,  and  not  void,  and  the  case  cannot 
be  distinguished  from  In  He  Beisenthal.  Nor  is  there  any 
force  in  the  suggestion  that  the  assignee  in  bankruptcy  is 
estopped  to  claim  that  the  assignment  was  made  with  a  diffe- 
rent intent  from  that  alleged  in  the  creditors'  petition  on 
which  the  adjudication  was  made.  The  petition  charges  the 
making  of  this  assignment  "  with  intent  to  hinder  and  defraud 
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ore  litors/'  as  one  of  several  acts  of  bankruptcy.  The  aver- 
ments of  the  petition  are  not  inconsistent  with  those  of  the 
bill,  and  if  thej  were,  it  is  not  perceived  that  an  adjudication 
on  the  petition  ought  to  be  held  to  estop  the  assignee  if  the 
facts  are  erroneously  stated  in  the  petition,  especially  where 
the  facts  properly  stated  would  support  the  «tdjudication,  and 
for  aught  that  appears  the  adjudication  was  also  well  made 
upon  the  other  alleged  acts  of  bankruptcy. 

The  complainant  is  also  entitled  to  a  decree  against  the 
sheriff  and  all  of  the  judgment  creditors,  by  whose  direction 
the  sheriflf  sold  the  goods  covered  by  the  assignment.  The 
throe  creditors,  Kiefer  &  Co.,  Wellstern  &  Co.  and  Leisler  & 
Co.,  are  all  responsible  to  account  for  this  property  because  it 
was  sold  by  their  direction  and  procurement,  and  although 
two  of  them  only  have  received  the  proceeds.  The  sale  was 
the  act  of  all.  The  sale  does  not  justify  either  them  or  the 
sheriff,  having  been  made  in  violation  of  complainant's  rights 
and  they  must  be  held  to  account  for  the  value  of  the  pro- 
perty at  the  time  they  took  it. 

The  notice  given  by  Cowdin  &  Co.  withdrawing  their 
bond  was  clearly  in  its  effect  a  direction  to  the  sheriff  not  to 
sell  except  on  his  own  responsibility.  The  circumstances 
were  such  that  he  was  under  no  obligation  to  sell  on  their 
execution  without  receiving  a  bond  of  indemnity,  and  his  sub- 
sequent acts  after  receiving  the  notice  cannot  be  deemed  to 
have  been  done  under  their  execution.  They  were  not  called 
on  to  withdraw  the  execution  or  to  countermand  the  direc- 
tion endorsed  on  it.  It  was  proper  for  them,  while  declining 
to  give  him  the  authority  to  sell  this  property  on  their  account, 
to  leave  the  execution  for  8er\dce,  according  to  the  ordinary 
course  of  business,  till  it  should  be  in  due  time  returned  by 
him.  No  case  for  relief  therefore  is  made  out  against  the 
defendants  Cowdin  &  Co. 
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The  defendant  Lewis  appears  to  have  done  all  that  was 
required  of  him  as  assignee  to  protect  the  property  against  the 
claims  of  the  judgment  creditors.  He  had  no  power  to  prevent 
the  sheriff  from  selling,  and  he  cannot  be  required  to  account 
for  the  goods  so  sold.  He  must  account  for  all  the  other 
property  which  cstne  to  him  as  assignee. 

Decree  to  be  entered  in  accordance  with  this  opinion. 

For  complainant,  C,  C.  Yeaman. 

For  judgment  creditors,  M.  H,  Regensberger. 

For  defendant  Lewis,  W.  B,  Putney. 

For  sheriff,  S,  F,  Bookstavef*. 

For  Cowdin  &  Co.  J,  D.  Taylor, 
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DlSTBIBUTION  07  AsSETS. — JoiNT  CREDITORS  AND  PARTNERSHIP  CREDITORS. 

N.  and  L.  were  partners  under  the  name  of  N.  &  Co.,  and  as  such  contracted 
debts  and  failed  without  assets.  Thereafter  they  began  business  again  as 
partners  under  the  name  of  **  N.,  agent."  They  contracted  debts  and  failed, 
leaving  assets,  which  came  into  the  hands  of  an  assignee  in  bankruptcy, 
but  were  insufficient  to  pay  the  debts  contracted  under  the  name  of  **  N., 
agent  :'* 

HM^  That  the  creditors  of  N.  &  Co.  were  entitled  to  share  in  the  assets 
equally  with  the  creditors  of  *'  N.,  agent*' 
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Wam,A(;k,  J.  Th«  bankrupts  were  formerly  partners  un- 
iU^r  ttio  flriii  name  of  "  O.  L.  Nims  &  Co.,"  and  as  snch  con- 
lrfu*Uu\  iM)lH  and  failed  without  assets.  Shortly  thereafter, 
IIm'/  cniuunMuuHl  IniHinoHs  again  as  partners,  under  the  firm 
fmw**  nt  **  ().  L.  NiniH,  agent,"  and  as  such,  contracted  debts 
fitit\  fniUul^  Iniiving  aHHots  which  are  now  in  the  hands  of  their 
nn^'miuus  in  bunkruptc^y  for  distribution.  The  assignee  in- 
mmU  Hint  tiiM  cnMlitors  of  O.  L.  Nims  &  Co.  are  not  entitled 
Ut  mImm'm  with  ilin  cnulitorH  of  O.  L.  Nims,  agent,  in  the  as- 
n4U  n1  tliM  latinr  firm,  hucIi  assets  being  insufficient  to  pay 
Um*  rft'iliiorn  of  ().  L.  Nims,  agent,  in  full. 

1  nui  of  opinion  that  the  creditors  of  each  firm  are  to 
nhhn*  rfdii\i\y  in  all  tho  joint  assets  of  the  bankrupts,  and 
i^^tli  fttiiht^r  HiM'iion  5121  of  the  Revised  Statutes,  nor  the  rule 
o1  i</|Miiubtif  dintribution,  which  that  section  is  intended  to 
hAoftif  |;iirlud«»H  tlm  (Tculitors  of  the  bankrupts  jointly  from 
^'^fiil/i^  to  any  joint  aHH<^tH  of  the  bankrupts  which  may  ex- 
M,  TImi  lan^nagti  of  Htu^tion  5121  does  not  in  terms  prescribe 
iUti  Mil<i  of  dlHtribution  when  debts  are  proved  against  the 
l/ankf'fipiM  jointly  which  are  not  partnership  debts;  but  it 
tUmln  only  with  tho  inodn  of  distribution  as  between  partner- 
whip  ^^nulitofH  and  (^nulitors  of  the  partners  separately  ;  and 
wliijnt  tint  r\^\iiH  of  theme  classes  of  creditors  are  involved, 
a|;pli4?M  tho  oijiiitable  rule  that  the  joint  property  shall  be 
tirnt  a|)pli<ul  to  pay  tlu^  joint  debts  and  the  separate  property 
thn  H<?parato  dobts  of  tho  paiiners  respectively. 

Th<i  cnnlitorH  of  ().  L.  Nims  &  Co.  are  no  more  creditors 
of  tho  bankrupts  H(».])arately  than  are  tho  creditors  of  O.  L. 
Nims,  np^itui.  Doth  classes  are  joint  creditors.  The  creditors 
of  ().  L.  Nims,  aj^cnt,  can  resort  to  the  separate  property  of 
the  bankrupts,  as  fully  as  the  creditors  of  O.  L.  Nims  &  Co. 
can  ;  why  should  not  the  latter  be  permitted  to  resort 
equally  with  the  former  to  any  joint  assets  ? 
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The  case  may  be  considered  as  though  the  bankrupts 
had  been  carrying  on  business  together,  in  two  distinct  firms, 
at  the  same  time,  in  which  they  were  the  only  partners.  .  If 
that  were  the  case,  could  it  be  maintained  that  the  prop- 
erty of  each  firm  should  be  kept  distinct  and  appropriated 
first  to  the  payment  of  the  debts  of  that  firm,  or  would  the 
assets  of  both  constitute  a  common  fund  for  the  payment  of 
all  the  joint  debts  ?  Neither  the  language  of  the  bankrupt 
Act  nor  any  principle  of  equity,  or  any  rule  of  administration 
in  bankruptcy  of  which  I  am  aware,  requires  the  assets  of 
each  concern  to  be  marshalled  so  that  the  debts  of  each 
shall  be  paid  from  the  assets  of  each,  respectively. 

The  principles  of  distribution  in  equity  have  their  ori- 
gin in  the  rights  of  the  creditors  at  law.  At  law,  the  cred- 
itors of  the  firm  may  resort  in  the  first  instance  to  the  sepa- 
rate as  well  as  to  the  joint  property  of  the  parties,  while  the 
separate  creditors  of  a  partner  can  not  resort  effectually  to 
the  joint  property,  because  upon  an  execution  they  can  reach 
only  the  interest  of  the  ^aitner  and  are  thus  obUged  to  in- 
voke the  aid  of  a  court  of  equity,  to  ascertain  it  through  an 
accounting,  in  which  case  the  creditors  of  the  firm  must  first 
be  satisfied,  and  thus  obtain  a  priority  as  to  the  joint  assets. 
But  suppose  an  execution  to  be  levied  in  favor  of  a  creditor 

against  all  the  members  of  the  firm,  upon  a  joint  debt,  but 
not  on  a  partnership  debt ;  here  the  sale  would  carry  the 
title  of  all  the  partners,  and  the  creditors  would  not  be  un- 
der the  necessity  of  having  an  accounting,  or  invoking  the 
assistance  of  a  court  of  equity.  There  would  thus  appear  to 
be  a  solid  distinction  between  the  rights  of  a  creditor  of  all 
the  partners,  and  those  of  one  or  more  partners,  in  the  joint 
property,  as  respects  the  partnership  creditors ;  and  the  case 
would  not  arise  for  the  application  of  the  equitable  rule 
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wUU'h  ]Hfht\HnuiH  the   Heparate   creditor  to  the  partnership 
iftiViUfT  ill  tlie  joint  aflHotii, 

^'oiirtn  (A  biinkniptty  marshal  asaets  on  equitable  rules, 
ari'l  i\ii*m  rulen  ^(ivo  to  cr^Mlitors  all  their  legal  rights  when 
ihi'  ^nfoni'nM'nt  of  theHe  rights  does  not  conflict  with  any 
wiiijtttW«  princijih'H.     The  rights  at  law  of  creditors  of  the 
fnifiiutrH  jointly  ani  equal  to  those  of  the  creditors  of  the 
fmrtnerHhip,  and  no  equitable  rule  is  violated  if  both  classes 
HUi  i)\su'4ul  upon  an  equal  footing.     Chief  Justice  Marshall, 
in  Hpeakin^  of  the  English  rules  for  marshalling  the  joint  and 
ni*\mTsiUt  entates  in  bankniptcy,  says :     "  The  rules  which  we 
find  biid  (biwn  by  the  i'liancellor  for  marshalling  the  respec- 
iivi;  fundn,  are  to  be  considered  merely  equitable  restraints 
on  the  b'gftl  rights  of  parti(»s,  obliging  them  to  exercise  those 
rights  in   such  manner  as  not  to  do  injustice  to   others." 
( 7Whr  V,  Ox/ej/,  5  C/mirh  35.)     If  the  rules  of  distribution 
originat^^d  in  the  pnmumption  that  a  partnership  debt  was  incur- 
red! for  the  benefit  of  the  partnership,  and  that  the  property  con- 
sists in  whole  or  in  part  of  what  has  been  obtained  from  credi- 
t^>rs,  and  is  therefore  considered  as  a  primary  fund  for  the  pay- 
ment of  su(!h  debts,  there  would  be  strong  reason  in  favor  of 
thepr>sition  now  taken  by  the  assignee ;  but  after  a  very  careful 
rea^ling  of  the  books,  I  am  unable  to  find  any  case  in  this 
country  or  in  England  which  advances  this  view,  except  the 
dictum  in  Forttyth  v.  Woods,  11  Wall  486.     That  this  is  not 
the  foundation  of  the  rule  which  gives  partnership  creditors 
priority  over  separate  creditors  as  to  joint  property,  seems 
to  be  indicated  by  the  cases  which  postpone  the  partnership 
creditors  when  there  has  been  a  conversion  of  joint  into  sep- 
arate property.     It  is  well-settled  that  partners  may,  dur- 
ing the  continuance  of  the  partnership,  by  agreement,  con- 
vert joint  into  separate  estate,  or  vice  versa.    This  conversion 
determines  the  character  of  the  property,  for  the  purposes  of 
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its  distribution  in  bankruptcy.  (Colly er  on  Part.,  §  881,  etc.) 
Accordingly,  when  one  partner  without  fraud  sells  out  to  the 
other,  the  property  becomes  separate  property,  and  the  cred- 
itors of  the  firm  are  postponed  to  the  separate  creditors  of 
the  purchasing  partner.  If  the  rule  of  distribution  is  founded 
on  the  theory  that  the  fund  which  is  derived  from  the  cred- 
itors is  primarily  the  fund  for  their  payment,  and  the  law, 
therefore,  appropriates  it  to  them,  it  could  not  be  permitted 
that  the  debtors  themselves,  by  agreement,  should  defeat  this 
result. 

I  have  not  overlooked  the  English  bankruptcy  cases, 
-w^hich  permit  proof  between  estates  where  several  partners 
are  in  bankruptcy,  some  of  whom  formed  a  distinct  firm, 
carrying  on  a  distinct  trade  from  that  of  the  general  partner- 
ship, and  the  articles  of  one  trade  wer^  furnished  by  one 
firm  to  the  other  (Story  on  Part.,  §  394),  by  which  an  ap- 
propriation of  the  assets  of  each  firm  to  its  debts  is  worked 
out.  In  these  cases  the  debts  were  not  the  debts  of  all  the 
partners  jointly,  nor  were  the  assets  those  of  all  the  part- 
ners ;  and  the  result  reached  was  precisely  that  which  would 
be  obtained  by  applying  the  joint  assets  to  the  joint  debts  of 
the  several  individuals. 

My  conclusion,  therefore,  is,  that  the  joint  creditors  of 
the  partners  are  entitled  to  share  equally  with  the  partner- 
sliip  creditors,  in  the  partnership  assets ;  in  other  words, 
that  joint  creditors  share  equally  in  joint  assets,  whether 
their  debts  are  partnership  debts  or  not. 

For  creditors,  Sherman  S.  Rogers, 
For  assignee,  William  IT.  Gh'eene. 
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IN  THE  MATTER  OF  JOSEPH  MELLOR  AND  JOHN 

MELLOR,  BANKRUPTS. 

Priority.— Salb  bt  Wabdbn  of  a  Statb  Pbiboh. 

ft.,  who  was  the  warden  of  Clinton  Prison,  in  the  State  of  New  Yoi^  sold  to 
M.  A  Co.  goods  which  were  the  property  of  the  State.  Thereafter  M.  & 
Co.  being  in  bankruptcy,  8.  filed  a  proof  of  debt  for  the  price  of  the  goods, 
stating  the  debt  to  be  due  to  him  as  agent  and  warden  of  Clinton  State 
Prison.  A  priority  for  the  debt  was  claimed  as  due  in  fact  to  the  State  of 
New  York: 

Ileldf  That  the  debt  was  entitled  to  such  priority. 

Wallace,  J.  This  case  involves  the  question  whether 
a  claim  proved  by  James  C.  Shaw  and  stated  in  the  proof  of 
d(5bt  to  be  due  to  him  as  agent  and  warden  of  Clinton  State 
Prison,  is  entitled  to  priority  in  the  distribution  of  the  bank- 
rupt's estate,  as  a  debt  due  to  the  State  of  New  York. 

Disregarding  for  the  present  the  form  of  the  proof,  and 
going  behind  that  to  the  evidence  produced  upon  the  re-ex- 
amination of  the  claim,  I  am  of  opinion  that  the  debt  is  in 
fact  a  debt  to  the  State  of  New  York,  and  as  such  entitled  to 
priority.  It  is  a  debt  for  merchandise  sold  to  the  bankrupts, 
which  at  the  time  of  the  sale  was  the  property  of  the  State. 
It  was  sold  by  the  warden  of  Clinton  Prison  as  the  agent  of 
the  State.  I  am  aware  of  no  reason  why  the  State  cannot 
maintain  an  action  to  recover  the  price  of  the  merchandise 
upon  the  same  rule  which  authorizes  any  other  principal  to 
sue  upon  the  contract  of  an  agent  made  in  behalf  of  the  prin- 
cipal.  If  the  State  can  maintain  an  action,  it  can  prove  the 
claim  against  the  estate  of  the  bankrupts.    Doubtless,  the 
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warden  could  maintain  an  action  to  recover  the  price  of  the 
goods,  because  where  a  public  office  is  created  by  the  State, 
an  implied  authority  is  conferred  in  the  officer  to  bring  all 
suits  which  the  proper  discharge  of  his  official  duty  requires ; 
but  this  is  not  inconsistent  with  the  right  of  the  State  to 
adopt  his  contract  and  sue  upon  it. 

My  attention  has  been  called  to  the  case  In  re  Com  Ex- 
change Bank  (15  N.  B.  E.  431),  and  to  that  in  11  Metcalf 
129,  cited  in  the  former  case.  These  cases  are  not  applicable 
here.  They  were  decided  upon  the  assumption  that,  under 
the  statutes  regulating  the  rights  and  responsibilities  of  war- 
dens of  State  Prisons  in  Wisconsin  and  Massachusetts,  the 
warden  was  in  effect  a  contractor  with  the  State,  and  charge- 
able as  such  with  all  moneys  that  came  to  his  hands,  and 
not  responsible  as  an  agent  to  his  principal ;  and,  therefore, 
when  he  had  deposited  the  money  in  a  bank  which  failed, 
it  was  his  money  and  his  loss,  and  the  State  had  no  priority 
in  bankruptcy.  Under  the  laws  of  this  State  no  personal 
liability  is  imposed  upon  a  warden  of  a  prison  for  contracts 
made  officially,  and  ho  action  could  be  maintained  against 
him  by  other  parties  to  the  contract,  neither  could  an 
action  be  maintained  against  him  officially  or  his  successor 
in  office.  He  has  no  control  over  the  funds  transmitted  to 
him,  except  to  apply  them  to  the  specific  uses  for  which  they 
are  designated.  So  far  as  he  is  invested  with  any  duty  in 
regard  to  the  moneys  of  the  State,  it  is  that  of  an  agent, 
merely,  to  obey  the  directions  of  other  officers  of  the  State 
to  whom  in  this  behalf  he  is  a  subordinate. 

For  the  State,  William  A.  Beach, 
For  assignee,  Martin  A.  Knapp, 
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Saly AGE.  — Damage  to  Cabgk)  by  Detention. — Costs.— Pabtibs.—  Bubdxn 

OF  Pboop. 

The  steamer  C,  while  on  a  voyage  from  New  York  to  Colon,  became  disabled 
on  the  30th  of  August,  1876,  by  the  breaking  of  her  crankshaft.  She  was 
otherwise  tight  and  staunch,  was  provisioned  for  several  months,  and  could 
make  some  progress  under  sail.  She  was  then  about  200  miles  from 
Nassau,  N.  P.,  and  about  781  miles  from  New  York,  for  which  port  her 
master  deteriiiined  to  make.  The  weather  was  fine  and  the  sea  smooth. 
During  that  afternoon  the  steamer  E  ,  bound  from  Kingston,  Jamaica,  to 
New  York,  in  answer  to  a  signal  from  the  C.  came  alongside,  and  an  agree- 
ment was  made  between  the  masters  of  the  two  vessels  that,  the  C,  having 
requested  to  be  towed^  by  the  E.  to  New  York,  the  compensation  for  the 
assistance  rendered  should  be  settled  by  the  companies  in  interest  in  New 
York.  Each  vessel  furnished  its  hawser  for  the  service,  and  the  E.  reached 
New  York  in  safety  with  the  C.  in  tow  on  the  morning  of  August  26th,  the 
weather  during  the  voyage  being  fine,  and  the  winds  favorable.  The  C. 
was  worth  about  $230,003,  and  her  cargo  was  worth  about  $250,000,  and 
she  had  140  passengers.  The  E.  was  worth  about  $120,000.  Her  cargo 
was  worth  about  $100,000,  and  she  had  thirty-nine  passengers.  She  was 
detained  about  two  days  and  a  half  in  rendering  the  service.  No  agreement 
as  to  the  amount  of  compensation  for  the  services  of  the  E.  was  arrived 
at  between  the  owners  of  the  two  vessels.  Two  days  after  their  arrival 
the  owners  of  the  E.  demanded  $150,000  salvage,  and  the  next  day  filed 
their  libel  and  attached  the  C.  and  her  cargo  for  that  amount.  There 
was  some  delay  in  furnishing  security,  and  the  transhipment  of  the  cargo 
of  the  C.  to  another  vessel  of  the  line  to  which  she  belonged,  and  the  sail- 
ing of  that  vessel,  were  delayed  thereby. 

Part  of  the  cargo  of  the  E.  consisted  of  fruit,  and  its  consignees  intervened 
in  the  suit,  claiming  to  recover  the  damages  caused  to  such  part  of  the  cargo 
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by  the  delay.     It  had  been  shipped  under  bills  of  lading  which  in  terms 

.  authorized  the  E.  to  tow  and  assist  vessels  in  all  situations.  On  behalf  of 
the  E.  it  was  claimed  that  she  had  been  put  to  expense,  amounting  to 
♦3,840,  and  that  she  had  lost  $2,500  freight  on  her  next  trip,  but  this  latter 
claim  was  abandoned  on  the  trial : 

Held^  That  the  service  rendered  was  a  salvage  service,  but  that  the  claim  of 
the  E.  was  exorbitant ; 

That  the  dangers  to  which  both  vessels  were  exposed  during  the  service  had 
been  exaggerated ; 

That  the  policies  of  insurance  on  the  E.  and  her  cargo  not  having  been  pro- 
duced, the  presumption  was  that  by  their  terms  the  E.  was  authorized  to 
render  subh  services ; 

That  $10,000  was  a  reasonable  compensation  to  the  E.  and  her  ship's  com- 
pany for  the  service  rendered,  $500  of  it  to  be  paid  to  the'owners  of /the 
E.  for  expenses,  $750  to  the  master  of  the  E.,  and  the  rest,  half  to  the 
owners  of  the  E.  and  the  other  half  to  be  divided  among  the  officers  of  the 
£.,  including  the  master  and  her  crew,  according  to  their  wages; 

That  the  owners  of  the  cargo  of  the  E.  who  had  intervened  might 'also  recover 
the  damages  which  they  had  sustained  by  reason  of  the  detention,  such 
damages  being  the  difference  between  the  value  of  their  cargo  when  deliv- 
ered and  what  would  have  been  its  value  if  delivered  without  detention ; 
and  that  their  right  to  recover  such  damages  was  not  affected  by.the  above 
mentioned  clause  in  the  bills  of  lading  under  which  the  cargo  was  shipped  ; 

That  the  libellants  should  not  recover  costs,  except  that  the  costs  of  the 
reference  to  ascertain  the  damage  to  cargo  should  abide  the  event. 

Choate,  J.  This  is  a  libel  brought  by  the  owners,  mas- 
ter and  crew  of  the  steamship  Etna,  against  the^  steamship 
Colon  and  her  cargo,  claiming  compensation  as  for]Ja  salvage 
service  in  towing  her  into  the  port  of  New  York,  when  dis- 
abled by  the  breakage  of  her  machinery  at  sea.  Some  of  the 
consignees  of  cargo  by  the  Etna  have  joined  as  co-libellants, 
claiming  for  damage  through  detention  in  the  voyage  to  their 
goods,  which  being  fruit,  it  is  claimed  became  worthless  or 
damaged  by  decay,  before  arrival,  and  which,  but  for  the  de- 
tention, would  have  arrived  in  good  condition. 

The  Colon  is  an  iron  steamship  of  2,686  tons  burden, 
belonging  to  the  Pacific   Mail  Steamship  Company.     She 
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left  New  York  on  the  17th  of  August,  1876,  with  a  hundred 
and  forty  passengers,  and  a  crew  of  seventy-four  men,  in*- 
elnding  officers,  and  a  general  cargo  of  merchandise  not  per- 
ishable, valued  at  $250,000,  bound  for  the  port  of  Colon,  by 
way  of  Crooked  Island  passage.  On  the  20th  of  August,  at 
eleven  o'clock  in  the  forenoon,  she  broke  her  low  pressure 
crank  shaft  in  the  crank.  The  effect  of  the  accident  was, 
tliat  her  machinery  was  wholly  disabled,  and  her  propeller  ren- 
dered useless.  By  the  accident  two  men  were  killed,  the  four 
columns  that  supported  the  cylinders  were  broken,  and  other 
parts  of  the  machinery  badly  damaged.  She  was  then  in 
latitude  28"  17'  north,  and  longitude  74°  4'  west,  about  731 
mileH  from  New  York,  and  200  miles  from  the  nearest  port, 
which  was  Nassau,  New  Providence.  In  all  other  respects* 
except  as  to  her  machinery,  she  was  tight,  staunch  and  strong' 
She  had  on  board  an  ample  supply  of  provisions  to  keep  the 
sea  for  several  months.  She  was  a  two-masted  steamer, 
brig-rigged  and  furnished  with  two  top-gallant  sails,  two  up- 
per top  sails,  two  lower  top  sails,  two  courses,  one  fore  stay 
sail,  one  fore  top  mast  stay  sail,  one  fore  spencer,  one  gaff 
top  sail,  one  main  stay  sail  and  one  main  spencer.  At  the 
time  of  the  accident,  the  sea  was  smooth,  the  weather  fine 
and  the  wind  light  from  the  W.  S.  W.  About  half  an  hour  after 
the  accident,  the  ship  was  got  under  all  sail.  The  damage 
to  the  machinery  was  such  that  it  could  not  be  repaired  at 
sea  and  the  master  decided  to  make  for  the  port  of  New 
York.  He  then  expected  the  Etna  to  pass  Avithin  speaking 
distance,  on  her  regular  trip  from  Kingston  or  Port  au 
Prince  to  New  York,  and  the  Acapulco,  a  steamship  of  the 
same  line  with  the  Colon,  would  be  also  due  in  that  vicinity, 
in  about  three  days,  on  her  passage  from  Colon  to  New  York, 
in  case  she  took  the  Crooked  Island  passage.  She  some- 
times took  another  route,  which  would  have  carried  her  a 
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hundred  miles  further  to  the  westward.  Having  got  aU  sail 
on  the  ship,  the  master  attempted  to  wear,  but  the  wind  being 
light  and  the  propeller  not  being  disconnected,  he  was  un- 
able to  do  so,  and  the  ship  made  headway  to  the  southward, 
about  a  knot  and  a  half  an  hour,  and  drifted  to  the  eastward, 
at  about  the  same  rate.  After  attempting  to  wear  for  about 
an  hour,  she  made  a  French  brig,  and  lay  to,  spoke  and 
boarded  the  brig,  and  sent  despatches  by  her.  She  then 
continued  her  efforts  to  wear,  with  the  same  result  as  before, 
until  she  made  the  Etna,  which  was  at  three  o'clock  and 
forty-five  minutes  in  the  afternoon.  The  course  of  the  Etna 
was  to  the  westward  of  the  Colon,  and  she  was  bound  to  New 
York.  The  Colon  set  a  signal  which  indicated  that  she 
wished  to  communicate  close  with  the  Etna,  and  soon  after 
the  Etna,  in  response  to  the  signal,  bore  down  upon  her,  the 
Colon  being  then  nearly  abeam,  and  distant  from  six  to 
eight  miles.  The  Etna  having  rounded  to  under  the  lee  of 
the  Colon,  the  master  of  the  Colon  came  on  board  the  Etna 
and  he  and  the  master  of  the  Etna  had  an  interview,  in  which 
the  master  of  the  Colon  told  the  master  of  the  Etna  that  his 
machinerj'  was  disabled,  and  that  he  wished  the  Etna  to  tow 
him  back  to  New  York.  After  some  hesitation  on  the  part 
of  the  master  of  the  Etna,  it  was  agreed  that  he  should  do 
so.  The  subject  of  compensation  was  mentioned,  and,  at  the 
suggestion  of  the  master  of  the  Colon,  it  was  agreed  that  that 
should  be  left  to  be  determined  by  the  parties  in  interest  in 
New  York,  and  an  agreement  in  writing  was  drawn  up  and 
signed  by  them,  as  follows : 

"  At  sea,  August  20th,  1876. 
Lat.  28°  17'  N.,  L6ng.  74°  W. 
On  board  SS.  Etna. 
"We,  the  undersigned,  do  hereby  agree  as  follows :  The 
P.  M,  S.  S.  *  Colon '  being  disabled  as  to  her  machinery,  but 
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in  othcT  roHpecte  tight,  staunch  and  strong,  asks  the  Atlas 
H.H.  *  Etna  *  to  tow  her  the  *  Colon  '  to  New  York. 

**T]m  undersigned,  Capt.  S.  P.  GriflSn,  of  the  'Colon,'  stip- 
uhiitm  that  compensation  for  the  assistance  to  be  rendered 
Hhall  be  settled  by  the  companies  in  interest  in  New  York; 
and  the  undersigned,  Capt.  J.  W.  Sanson,  of  the  *  Etna,'  ac- 
(^c^pts  iho  stipulation  of  Capt.  S.  P.  Griffin,  and  for  his  part 
will  render  the  assistance  mentioned  upon  the  terms  stated." 

The  Etna  was  furnished  with  only  one  hawser,  suitable 
for  th<5  purpose  of  assisting  in  towing  the  Colon.     It  was  a 
ten-inch  hawser,  which  had  been  in  use  on  the  Etna  for  two 
years  or  more,  but  was  in  good  condition.     The  Colon  had 
a  larger  hawser,  new,  that  had  never  been  used.     Before  the 
caj)tainH  separated,  it  was  arranged  that  both  hawsers  should 
be  use.d  in  towing.     The  agreement  having  been  made,  the 
master  of  the  Colon  returned  to  his '  ship.     The  hawser  of 
i\w  (yolon  was  passed  on  to  the  Etna,  and  that  of  the  Etna 
on  to  the  (Jolon.     This  service  was  performed  by  the  crew 
and  the  boat  of  the  Colon.     The  hawsers  were  made  fast  to 
the  aft(^r  bitts  on  the  quarter  deck  of  the  Etna  on  either  side, 
and  the  Etna  resumed  her  voyage  for  New  York  with  the 
Colon  in  tow.     They  got  under  way  about  seven  o'clock  in 
the  evening  of  the  20th  of  August,  and  arrived  oflf  Sandy 
Hook  shortly  before  midnight,  on  the  25th,  and  came  up  the 
bay  (jarly  in  the  morning,  on  the  26th.     From  the  20th  to  the 
26th,  the  weather  was  fine,  and  the  winds  for  the  most  part 
light  and  favorable,  and  during  most  of  the  time,  the  ships 
carried  sail.     They  arrived  in  safety  and  without  accident, 
except  the  stranding  of  the  hawser  of  the  Etna,  on  the  21st, 
which  rfoes  not  appear  to  have  been  caused  by  any  defect  in 
it.     In  consequence  of  the  inequality  in  the  strength  of  the 
hawsers,  they  were  so  arranged  that  that  of  the  Colon  bore  a 
greater  part  of  the  strain  of  the  towage  than  that  of  the  Etna. 
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The  Etna  is  an  iron  steamship  of  1,274  tons  burden, 
belonging  to  the  Atlas  Steamship  Company  (limited),  run- 
ning regularly  between  New  York  and  ports  in  the  ^esi 
Indies,  usually  between  Port  au  Prince  and  New  York,  but 
on  this  trip  she  stopped  at  Kingston,  for  the  mails.  On  the 
17th  of  August,  1876,  she  left  the  port  of  Kingston,  Jamaica, 
with  thirty-nine  passengers  and  a  general  cargo  of  merchan- 
dise, valued  at  about  $100,000.  She  also  carried  the  mails 
from  Kingston  to  New  York.  Her  cargo  consisted  in  part  of 
fruit,  bananas  and  limes,  shipped  green  and  liable  to  decay 
before  arrival,  if  detained  on  the  voyage.  The  value  of  the 
Colon  and  her  stores  was  about  $230,000.  The  valu^e  of  the 
!Etna  was  about  $120,000.  The  regular  and  usual  length  of 
the  Etna's  passage,  from  Kingston  to  New  York,  is  seven 
days,  and  but  for  the  detention,  she  would  have  been  due  in 
New  York  early  in  the  morning  of  the  24th.  She  was  there- 
fore  detained  two  days.  Her  master  claims  that  he  was 
ahead  of  his  time  when  he  bore  away  for  the  Colon,  and 
might  have  arrived  on  the  afternoon  of  the  23rd.  So  that  the 
detention  was  at  the  utmost  two  days  and  a  half. 

All  the  cargo  of  the  Etna  was  shipped  under  bills  of 
lading  which  permitted  the  Etna  to  tow  and  assist  vessels  in 
b31  situations.  All  the  cargo  of  the  Colon  was  shipped  under 
bills  of  lading,  which  exempted  the  Colon  from  liabiHty  for 
damage  arising  from  accidents  to  the  machinery.  There  is 
evidence  that  the  defect  in  the  crank,  which  resulted  in  the 
damage  to  the  machinery,  was  a  latent  defect  which  could 
not  have  been  discovered  by  examination  prior  to  the  break- 
age. 

On, the  26th  of  August,  after  the  arrival  of  the  ships  at 

New  York,  Mr.  Clyde,  the  president  of   the  Pacific    Mail 

Steamship  Co.,  called  on  the  agents  of  the  Atlas  Steamship 

Company,  the  owners  of  the  Etna,  and  asked  them  to  fix  a 
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sum  for  the  service,  as  he  desired  to  transfer  the  cargo  and 
passengers  of  the  Colon.  No  agreement  was  come  to,  nor 
any  definite  proposition  made,  but  the  same  day  the  agents 
of  the  Atlas  Company  wrote  to  Mr.  Clyde  :  "  After  conversa- 
tion with  Capt.  Sanson,  we  find  the  matter  of  importance, 
and  will  require  consideration ;  but  on  Monday,  we  hope  to 
communicate  definitely  regarding  the  salvage  of  the  steam- 
ship Colon."  The  transfer  of  the  passengers  and  cargo  of 
the  Colon  to  the  Crescent  City,  another  steamship  of  the 
same  line,  was  immediately  commenced.  On  Monday,  Au- 
gust 28th,  the  agents  of  the  Atlas  Company  called  upon  Mr. 
Clyde.  They  stated  to  him  that  they  should  claim  $150,000 
at  least ;  that  that  was  their  view  of  what  the  service  was 
worth.  Mr.  Clyde  replied  that  his  views  differed  entirely' 
from  theirs ;  that  he  regarded  it  as  a  towage  service  only ; 
that  he  thought  it  was  not  worth  anything  like  that  sum, 
that  he  would  pay  a  fair  compensation  for  it  as  a  towage 
service.  This  was  the  substance  of  the  conversation.  And 
the  interview  ended  without  any  definite  proposition  on  the 
part  of  Mr.  Clyde,  and  without  any  arrangement  for  further 
negotiation.  Mr.  Clyde  had  informed  the  agents  of  the  Atlas 
Company,  on  the  26th,  that  the  transfer  of  the  cargo  to  the 
Crescent  City  would  go  on  without  delay,  unless  they  inter- 
posed to  stop  it.  On  the  29th  of  August  the  Atlas  Company 
filed  their  libel  and  attached  the  Colon  and  her  cargo,  there- 
by stopping  the  further  transhipment  of  the  cargo.  They 
claimed  in  the  libel  $150,000  for  a  salvage  service,  and  there 
was  some  delay  in  procuring  the  necessary  bonds  for  the  re- 
lease of  the  ship  and  cargo,  so  that  the  Crescent  City, 
which  would  regularly  have  sailed  on  the  29th,  was  delayed 
until  the  bonds  were  furnished.  The  libellants  knew  that 
the  cargo  was  being  transferred,  and  that,  if  not  stopped,  the 
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Crescent  City  would  leave  port  with  it  on  Tuesday,  the  29th, 
at  noon. 

The  weight  of  testimony  is  that  the  part  of  the  sea 
where  the  Colon's  machinery  became  disabled,  is  not  very 
much  frequented  by  vessels,  the  vessels  passing  there  being 
mostly  small  sailing  vessels  going  between  New  York  and 
the  West  India  ports,  by  way  of  Crooked  Island  passage,  and 
certainly  that  the  Etna  and  the  Acaptdco  were  the  only  ves- 
sels capable  of  helping  her  to  proceed  on  her  voyage,  which 
were  likely  to  come  near  enough  to  assist  her ;  and  as  to  the 
Acapulco,  the  chance  of  her  falling  in  with  the  Colon  was 
subject  to  several  contingencies.  The  current  at  that  time 
and  place  was  setting  to  the  eastward,  and  before  the  Aca- 
pulco reached  that  part  of  her  voyage,  the  Colon  might  have 
drifted  so  far  to  the  eastward  as  not  to  be  made  from  her. 
Although  the  master  of  the  Colon  believed  he  could  have 
kept  upon  the  track  of  the  Acapulco,  yet  his  success  in  doing 
BO  would  depend  greatly  on  the  wind  and  weather.  The 
drift  to  the  eastward  was  about  a  knot  and  a  half  while  she 
was  attempting  to  wear.  If  she  were  lying  to,  it  would,  of 
course,  be  much  less,  and  this  easterly  drift  of  the  current  was 
unusual  at  that  place.  The  preponderance  of  the  evidence 
also  clearly  is,  that  the  Colon,  by  the  aid  of  her  sails  alone, 
could  be  navigated  at  sea  without  danger,  except  on  a  lee 
shore ;  that  with  her  screw  disconnected  she  would  make 
headway  under  canvas,  with  a  moderate  breeze,  and  that 
she  could  sail  under  canvaa  on  a  wind.  Her  screw  was  sta- 
tionary, that  is,  it  could  not  be  raised  out  of  the  water,  but 
could  be  disconnected  from  the  shaft.  The  expectation  of 
the  master  that  if  necessary  he  could  make  the  port  of  New 
York  under  canvas,  was  not  an  unreasonable  one. 

It  is  claimed  on  the  part  of  the  libellants,  that  the  ser- 
vice rendered  was  a  salvage  service  of  great  merit ;  that  the 
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Colon  was  rescued  from  great  and  imminent  perils  by  the 
Etna ;  that  the  Etna  encountered  great  risks  and  incurred 
great  expense  and  loss  in  rendering  the  service,  and  it  was 
insisted  upon  the  trial  that  the  libellants  were  entitled  to 
$150,000.  That  the  service  rendered  is  one  that  ranks  as 
salvage,  and  not  as  a  mere  towage  service,  was  conceded  by 
the  learned  counsel  for  the  Colon ;  but  it  is  insisted  that  the 
alleged  dangers  to  which  the  Colon  was  exposed,  and  those 
which  the  Etna  encountered  in  aiding  her,  are  mostly  im- 
aginary and  that  the  expense  and  loss  claimed  to  have  been 
incurred  and  suffered  are  greatly  exaggerated. 

The  first  danger  to  which  the  Colon  is  claimed  to  have 
been  exposed  was  from  the  condition  of  her  machinery.  By 
the  breaking  of  the  columns  supporting  the  cylinders,  great 
masses  of  iron,  it  is  said,  were  left  unsecured  in  the  ship  which 
in  case  of  a  storm  might  have  shifted  and  rolled  about  and 
sunk  the  ship.  The  evidence  is  not  very  clear  or  satisfactory 
as  to  whether  by  the  rolling  of  the  ship  the  broken  parts  of 
the  machinery  would  have  endangered  her  safety,  or  to  what 
extent  this  was  so,  or  within  what  time  this  danger  could  have 
been  guarded  against,  or  what  if  any  precautions  could  have 
been  taken,  in  case  of  the  sea  rising,  to  secure  these  dangerous 
parts  of  the  machinery  temporarily.  This  particular  danger 
was  not  referred  to  in  the  libel,  nor  does  it  appear  to  have 
been  referred  to  in  the  conversation  between  the  masters  of 
the  two  ships  on  board  ihe  Etna.  The  only  evidence  from 
which  it  can  be  inferred,  is  the  nature  of  the  breakage  as 
before  described,  and  the  testimony  of  Captain  GriflBn,  who  said 
that  it  would  take  but  an  hour  or  an  hour  and  a  half  to  disconnect 
the  screw  and  yet  that  he  did  not  disconnect  it  till  the  night 
of  the  22d,  although  it  offered  a  considerable  impediment  t<5 
the  progress  of  the  ships  while  connected.  And  he  gave  as 
the  reason  for  not  disconnecting  it  sooner,  that  the  men  were 
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at  work  securmg  the  engine  ;  that  that  was  a  most  important 
thing  to  do  at  that  time ;  that  the  heavy  parts  of  the  engine 
were  adrift.  From  this  evidence  and  from  the  nature  of  the 
damage  it  may  I  think  be  reasonably  inferred  that  the  ship 
was  in  some  danger  from  this  cause  duiing  the  two  days  and 
some  hours,  and  that  the  w^ork  was  so  important  that  the  men 
in  the  engineer's  department  could  not  be  spared  to  uncouple 
the  screw,  but  this  element  of  danger  would  be  entitled  to 
greater  consideration  if  the  libellants  had  shown  more  fully, 
by  testimony,  its  nature,  extent  and  duration.  It  Is  consis- 
tent with  Capt.  Griffin's  testimony  that  his  apprehension  of 
the  effect  of  the  existing  state  of  the  machinery  in  case  of  a 
storm,  may  not  have  extended  so  far  as  the  actual  sinking  of 
the  ship  thereby,  and  it  is  noticeable  that  while  he  was  in 
company,  on  the  20th,  both  with  the  Etna  and  the  French 
brig,  there  is  no  evidence  that  this  danger  to  the  lives  of  his 
passengers  was  referred  to  in  either  case  as  a  reason  for  their 
lying  by  him,  and  that,  while  the  master  of  the  French  brig 
offered  to  do  all  in  his  power,  Capt.  Griffin  made  no  request 
that  she  should  lie  by  him  till  this  danger  was  passed.  It  does 
appear  by  the  evidence  that  that  part  of  the  ocean  is  occa- 
sionally visited  in  July,  August  and  September  by  hurricanes 
or  circular  storms  lasting  for  about  twelve  hours. 

But  the  Colon  was  not  rescued  from  this  danger,  assum- 
ing it  to  have  existed,  by  anything  which  the  Etna  did.  The 
Etna  furnished  no  men,  nor  was  she  asked  to  furnish  any  men, 
to  aid  in  securing  the  machinery.  Nor  could  she,  if  the  bad 
weather  had  come  before  the  machinery  was  secured,  have 
saved  the  Colon  or  her  cargo  from  this  danger.  The  most 
she  could  have  done  would  have  been  to  stay  by  her  and 
take  off  her  passengers  and  crew.  Her  presence  was  un- 
doubtedly a  security  to  the  lives  of  those  on  board  the  Colon 
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against  this  somewhat  remote,  but  on  the  evidence  possible, 
danger. 

The  next  danger  to  the  Colon  relied  on  arises  from  her 
location  in  a  part  of  the  sea  little  frequented  by  steamers  and 
where,  as  is  insisted,  she  would  have  certainly  driifted  to  the 
eastward,  out  of  the  track  of  such  ships  as  were  likely  to  pass 
that  way.     This,  however,  appears  to  be  an  imaginary  rather 
than  a  real  danger.     The  infrequent  chances  she  wotdd  have 
in  those  watei-s  to  find  a  suitable  vessel  to  tow  her,  of  course 
increased  the  chances  of  detention  at  sea,  and  so  may  be  said 
to  have  enhanced  the  value  to  her  of  the  Etna's  service ;  but  she 
was  in  no  danger  at  sea,  and  she  was  not  so  far  from  port  and 
from  the  oth<?r  routes  of  ocean  steamers  as  to  be  in  any  sense 
lost  or  b(iyond  the  reac^li  of  help,  if  she  found  it  impossible  for 
want  of  favoring  winds  to  make  her  port.     She  was  tight  and 
staunch  and  navigable  at  sea,  and  could  have  made  some  port, 
and  she  was  well  provided  with  boats,  which  she  could  have 
sent  to  some  port  or  ports  from  which  aid  could  be  obtained. 
The  prevailing  winds  of  that  season  in  that  pai-t  of  the  sea 
are  shown  to  be  light  and  variable,  and,  if  she  had  missed  the 
Etna  and  the  Acapulco,  she  simply  would  have  run  the  risk, 
so  far  as  her  location  is  concerned,  of  being  kept  longer  at  sea 
and  of  being  compelled  to  make  or  approach  New  York  under 
canvas.     She  could  hardly  have  failed,  in  approaching  New 
York,  to  have  fallen  in  ^dth  some  steamer  which  could  have 
towed  her  in. 

The  next  danger  insisted  on  is,  that  she  was  unmanage- 
able under  canvas  on  a  lee  shore.  This  also  is  mostly  an 
imaginary  danger.  It  is  true,  doubtless,  that  these  long  steamers 
are  far  less  manageable  under  canvas  on  a  lee  shore  than 
sailing  ships.  Generally  they  cannot  tack,  and  in  bad  weather 
in  that  position  are  in  greater  peril,  and  they  cannot  sail  by 
the  wind  as  other  vessels  can,  so  that  if  they  are  caught  with  a 
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heavy  gale  on  a  lee  shore,  with  disabled  machinery  and  not  on 
soundings  affording  anchorage,  they  are  in  great  peril ;  but 
the  Colon  was  not  in  this  position  and  in  no  danger  of  getting 
into  such  a  position.  If  she  had  not  been  taken  in  tow  but 
had  proceeded  under  canvas,  she  would  not  have  been  on  a 
lee  shore  until  near  the  port  of  New  York  and  the  chances  of 
her  being  caught  there  with  a  heavy  gale  blowing  on  shore 
were  certainly  very  remote,  and  the  chances  of  her  being  lost 
by  this  danger  without  possibility  of  anchorage  or  rescue 
altogether  too  remote  to  enter  into  the  calculation  of  the 
value  of  this  service.  At  the  same  time  it  is  of  course  to  have 
due  weight  in  valuing  the  service  rendered  that  the  Colon 
was  not  as  manageable  as  a  sailing  vessel,  that  her  canvas 
was  designed  to  aid  her  steam  power  and  not  to  propel  her 
independently  of  it.  It  is  aLso  claimed  that  the  Colon  was  in 
danger  of  getting  out  of  provisions,  but  this  not  sustained  by 
the  evidence. 

In  fact,  the  principal  value  to  the  Colon  of  the  ser- 
vice rendered  by  the  Etna  was  that  her  passengers  and  her 
cargo,  which  were  bound  for  Colon,  were  brought  to  New 
York  at  least  nine  days  and  perhaps  a  much  longer  time 
sooner  than  they  would  have  reached  that  port  but  for  the 
assistance  so  rendered ;  but  that  she  was  in  any  great  or  im- 
pending peril  from  which  the  Etna  rescued  her  or  her  cargo, 
or  in  any  danger,  tending  in  any  considerable  degree  to 
increase  the  value  of  the  service  of  bringing  herpromptly  into 
port,  is  not  established  by  the  proofs. 

But  with  all  these  deductions  from  the  extreme  claim  of 
the  Etna,  the  service  thus  rendered  to  the  Colon  and  her 
cargo,  of  being  thus  promptly  towed  into  port,  was  a  salvage 
service  of  great  value,  and  its  value  is  not  diminished  by  the 
fact  that  the  shippers  of  cargo  by  the  Colon  may  have  had  no 
claim  for  damage  growing  out  of  the  breakage  of  the  machine* 
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ry.  •  The  amount  and  value  of  the  property  rescued  is  not 
changed  by  this  fact. 

The  risks  run  by  the  Etna  have  also  been  greatly  exag- 
gerated.    She  had  taken  on  board  at  Kingston  seventy -five 
tons  of  extra  coal  as  ballast.     Of  this  she  used  in  getting  to 
New  York  only  twenty  tons,  leaving  her  about  four    days 
supply  on  her  arrival.     She  was.  therefore  in  no  appreciable 
danger  of  exhausting  her  fuel.     The  supposed  dajiger  of  col- 
lision with  the  Colon  while  toA^ing  her  is  too  remote  to  be 
worth  considering.  It  could  arise  only  from  bad  management. 
It  is  a  bare  possibility  ot  danger  merely  which  exists  in  all 
towage  services.     It  appears  that  there  was  some  insurance 
on  the  Etna,  but  how  much  does  not  appear.     The  policies 
are  not  produced.     In  view  of  the  non-production  of  the  poli- 
cies it  would  seem  that  the  libellants  have  failed  to  prove  a 
possible  loss  of  insurance  by  deviation  in  towing  the  Colon, 
since  it  is  a  common  provision  in  policies  of  insurance  to  per- 
mit the  rescue  of  vessels  in  distress.     The  burden  here  is  on 
the  libellants,  and  the  evidence  is  exclusively  within  their 
own  control.     The  danger  to  the  Etna  chiefly  relied  on  was 
that  by  the  extra  strain  put  upon  her  machinery  it  was  in 
danger  of  becoming  disabled.      The    attempt,  however,  to 
prove  by  the  witnesses  Petrie  and  Roberts,  that  her  machine- 
ry was  unduly  strained  and  in  fact  injured  by  towing  the 
Colon,  failed  ;  and  upon  the  whole  evidence  I  should  not  be 
justified  in  finding  that  she  incurred  any  appreciable  danger 
of  disabling  her  machinery  from  the  service  rendered.     And 
it  is  admitted  by  the  master  of  the  Etna,  that  the  towing  of 
the  Colon  imposed  very  little  extra  labor  on  the  crew  of  the 
Etna.     The  Etna  presents  a  bill  of  expense  and  damage 
amounting  to  $2340.65,  besides  the  claim  of  $2600  for  loss  of 
freight  on  the  next  trip,  which  last  item,  however,  was  aban- 
doned on  the  trial  after  considerable  testimony  had  been 
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taken  on  the  subject.  Of  this  claim  for  damages,  the  testimony 
sustains  but  a  small  part.  The  claim  of  $600  for  a  new  shaft 
is  clearly  not  proved.  Long  afterwards  and  after  one  or  more 
intervening  voyages,  a  new  shaft  was  put  in,  but  it  is  not 
shown  that  the  necessity  for  it  was  caused  by  the  extra  work 
done  on  this  voyage.  Seventy-five  dollars  for  injury  to  hawser, 
$100  for  repairs  to  the  deck,  $200  for  extra  work  on  the  engine, 
$125  for  extra  coal  used  will  more  than  cover  all  damages 
and  expense  proved  to  have  been  incurred  by  the  Etna.  Tlie 
sum  of  $484,  claimed  as  paid  in  fines  for  detention  of  the 
mails,  was  not  shown  to  have  been  paid.  The  engineer's  log 
does  not  sustain  the  claim  that  after  taking  the  Colon  in  tow 
the  Etna  was  run  under  any  increased  pressure  of  steam  or 
with  any  considerably  increased  consumption  of  fuel,  and  the 
entries  in  the  log  indicating  greater  trouble  from  heating  of 
the  machinery  were  shown  to  have  been  interpolated  pending 
the  trial. 

While  it  is  properly  conceded  by  the  learned  counsel  for 
the  claimants  that  the  service  rendered  is  to  be  treated  as  a 
salvage  service  and  not  merely  as  a  towage  service,  and  is  to 
be  compensated  accordingly,  yet  it  is  very  manifest  that  it 
was  for  the  most  part  wanting  in  those  elements  of  danger, 
both  to  the  property  saved  and  to  that  rendering  the  salvage 
service,  which  have  led  to  the  giving  of  a  large  part  of  the 
value  of  the  property  saved.  The  rule  as  to  the  compensa- 
tion is  perhaps  stated  with  as  much  certainty,  by  Sir  John 
NichoU  in  the  case  of  The  Clifton^  3  Haggard  118,  as  the 
subject  admits  of,  as  follows  :  "  The  ingredients  of  a  salvage 
service  are  :  First  Enterprise  jln  the  salvors  in  going  out  in 
tempestuous  weather  to  assist  a  vessel  in  distress,  risking 
their  own  lives  to  save  their  fellow  creatures,  and  to  rescue 
the  property  of  their. fellow  subjects.  Secondly,  The  degree  of 
danger  and  distress  from  which  the  property  is  rescued, 
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whether  it  were  in  imminent  peril  and  almost  certainly  lost  if 
not  at  the  time  rescued,  preserved.  Thirdly,  The  degree  of 
labor  and  skill  which  the  salvors  incur  and  display  and  the 
time  occupied.  Lastly.  The  value.  Where  all  these  circum- 
stances concur,  a  large  and  liberal  reward  ought  to  be  given, 
but  where  none  or  scarcely  any  take  place,  the  compensation 
can  hardly  l)e  denominated  a  salvage  compensation ;  it  is 
little  more  than  a  mere  remuneration  pro  qpere  et  labored 

It  is  unnecessary  to  discuss  in  detail  the  recent  cases  of 
salvage  where  the  service  rendered  consisted  of  towing  a  dis- 
abled steamer  into  port,  which  serve  in  some  sort  as  prece- 
dents and  guides  to  the  court  in  fixing  the  amount  of  the  com- 
pensation. No  two  cases  are  exactly  alike.  The  cases  most 
nearly  like  this,  though  each  of  them  differing  from  it  in  im- 
portant particulars  are  :  The  City  of  Berlin,  37  Law  'Tiryies 
307  ;  Pacific  Mail  SS,  Co.  v.  Ten  Bales  of  Chimny  Bags,  3 
SaifYtjer  187  ;  The  Herman  Liidmg,  Vice  Admiralty  Court  of 
Nova  Scotia,  unreported ;  The  Saragossa,  1  Ben,  551,  553  ; 
The  Rebecca  Clyde,  5  Benedict  98  ;  The  Emily  B,  Souder,  7 
Ben.  550.  The  case  of  The  Am^riqtie,  Z.  B.  6  P.  C.  App., 
being  a  case  of  derelict,  has  little  analogy  to  the  present. 

The  principle  is,  that  the  compensation  should  be  such 
that  it  will  oflfer  a  proper  inducement  to  the  rendering  of  these 
extraordinary  services  at  sea,  and  yet  not  so  great  that  it  will 
deter  the  parties  in  need  of  aid  from  the  acceptance  of  the 
service.  Taking  into  account  the  large  number  of  the  Colon's 
passengers  and  crew  and  the  value  of  the  two  vessels  and 
their  cargoes,  the  distance  from  port  at  which  the  Colon  was 
taken  in  tow,  and  the  character  of  that  part  of  the  sea  as  being 
remote  from  the  usual  track  of  steamers,  and  the  great  value 
to  the  Colon  of  the  service  rendered  in  bringing  her  passen- 
gers and  cargo  into  New  York  so  quickly,  with  all  the  other 
elements  of  the  question  disclosed  by  the  evidence,  I  think 
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that  the  sum  of  ten  thousand  dollars  will  be  a  fair  and 
liberal  compensation  to  the  Etna  and  her  ship's  company  for 
the  service  rendered,  and  risks  and  expenses  incmied  in  the 
service,  out  of  which  is  to  be  paid  to  the  owners  of  the  Etna 
$500  for  the  damage  to  ship  and  hawser  and  for  extra  coal, 
and  $750  to  the  master  of  the  Etna,  and  one-half  of  the  resi- 
due, $4,375,  is  also  awarded  to  the  owners  of  the  Etna.  The 
other  haK  of  the  residue  is  to  be  apportioned  among  the  offi- 
cers and  crew  of  the  Etna,  including  the  master,  in  proportion 
to  their  wages. 

Upon  the  trial  it  was  agreed  that  the  amount  of  the  claim 
of  the  consignees  of  the  part  of  the  cargo  of  the  Etna  should 
be  determined  by  a  reference,  in  case  it  should  be  decided  that 
they  were  entitled  to  any  compensation.  Enough  appears 
upon  the  proofs  to  show  that  by  the  lengthening  of  the  voyage 
this  fruit  or  some  of  it,  which  would  otherwise  have  arrived  in 
New  York  in  sound  condition,  became  damaged  or  worthless 
by  decay.  Two  questions  arise,  ^r«^,  whether  the  consignees, 
who  are  shown  to  have  been  the  owners  of  the  fruit,  are 
entitled  to  any  compensation,  and  secondly^  if  entitled  to  any 
compensation,  on  what  principle  the  amount  to  which  they 
are  entitled  is  to  be  computed.  That  they  are  justly  entitled 
to  compensation  is,  I  think,  clear.  The  Cojon  requested,  for 
her  own  benefit  and  the  benefit  of  her  cargo,  the  Etna  to  tow 
her  into  port,  and  for  this  purpose  to  lengthen  her  voyage  two 
days  or  two  days  and  a  half.  If  in  order  to  do  so  it  would 
have  been  necessary  for  the  crew  or  the  passengers  of  the  two 
vessels  to  consume  any  part  of  the  cargo  of  the  Etna  which 
was  eatable  as  food,  no  question  would  probably  be  made  that 
the  Colon  must  compensate  the  owner  of  that  part  of  the 
cai^o  for  the  same,  whether  the  shipper  had  agreed  in  that 
case  not  to  hold  the  Etna  liable  for  the  loss  or  not.  I  see  no 
reason  why,  in  the  suit  of  the  owners  of  the  Etna  for  the  s  al- 
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vage,  Ruch  a  claim  in  such  a  case  should  not  be  included  and 
adjusted.  It  grows  out  of  the  same  transaction  and  is  imme- 
diately connected  with  the  service  rendered,  and  the  Etna  as 
carrier,  though  absolved  from  liability,  woidd  still  have  been  , 
bailee  of  the  property,  with  all  other  rights,  duties  and  obli- 
gations of  such  bailee  and  carrier.  So  if  it  became  necessary 
for  the  salving  ship  to  tlirow  overboard  part  of  her  cargo  in 
order  to  render  the  ser\'ice,  the  justice  of  the  case  would  be 
the  same,  even  though  the  ship  were  protected  by  a  similar 
stipulation  in  the  bill  of  lading.  Now,  instead  of  consuming 
the  fruit  or  throwing  it  overboanl  at  the  request  and  for  the 
benefit  of  the  Colon,  the  Etna  kept  it  at  sea  two  days  longer 
than  it  would  otherwise  have  been  kept  at  sea,  and  thereby 
its  value  was  lessened.  It  is  just  as  truly  sacrificed  at  the 
request  of  and  for  the  benefit  of  the  Colon  in  this  case,  to  the 
extent  of  the  loss  in  value  suffered,  as  it  would  have  been  if 
consumed  or  thrown  overboard  ;  and  the  fact  that  the  fruit 
was  shipped  under  bills  of  lading,  permitting  the  Etna  to  take 
other  vessels  in  tow,  does  not  affect  the  question,  except  that 
in  the  one  case  the  ship  would  be  entitled  to  the  damages 
because  liable  over  to  the  shipper,  and  in  the  other  case  the 
shipper  would  himself  be  entitled  to  them.  The  bill  of  lading 
was  a  waiver  of  all  claim  of  damage  arising  from  this  cause  to 
the  consignee  as  against  the  Etna,  and  as  against  her  and  her 
owners  alone.  The  stipulation  was  not  made  for  the  benefit 
of  other  vessels,  except  so  far  as  permitting  the  Etna  to  rescue 
them  may  be  necessarily  a  benefit.  Releasing  such  other  ves- 
sel from  such  liability  was  not  within  the  purview  of  the  con- 
tract so  made  between  ship  and  shipper.  That  stipulation  was 
therefore  no  waiver  of  any  claim  for  damages  which  the  con- 
signees or  shippers  might  have  against  another  vessel  at  whose 
request  and  for  whose  benefit  their  property  might  be  with 
their  consent  taken  or  sacrificed.   Nor  would  this  clause  in  the 
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bill  of  lading  disable  the  Etna,  as  a  carrier  of  the  consignee's 
goods,  to  claim  and  recover  such  damages  in  this  suit.  Here, 
however,  the  consignees  have  joined  as  co-libellants,  and  by  the 
course  taken  on  the  trial,  their  claim  has  been  severed  from  that 
of  the  ship,  their  carrier.  It  will  be  observed  that  this  is  a  claim 
for  damage  growing  out  of  the  salvage,  not  for  salvage  com- 
pensation properly  so  called,  and  there  is  nothing  in  the  cases 
cited  by  the  claimants'  counsel  which  prevents  the  allowance 
of  such  a  claim.  While  those  cases  establish  the  general  propo- 
sition that  cargo  of  the  salving  ship  is  not  entitled  to  share 
in  the  salvage,  yet  they  do  not  deny  but  recognize  the  right 
of  the  salving  ship,  being  Uable  over  to  the  shipper,  to  recover 
the  resulting  damage  to  cargo  as  one  element  of  the  salvage 
award,  unless  the  ship  has  been  released  from  this  liability  to 
the  shipper ;  and,  if  the  shipper  has  so  released  the  ship,  they 
also  recognize  the  right  of  the  shipper  to  recover  what  the 
ship  would  otherwise  have  recovered  on  that  account.  (The 
Nathaniel  Hooper,  3  Simm.  581.) 

The  only  remaining  question  is  as  to  the  rule  of  damages 
to  be  applied  to  this  case.  It  is  insisted  by  the  claimants 
that  the  ordinary  rule  of  damages  in  case  of  damage  to  pro- 
perty lost  or  destroyed  at  sea,  should  be  applied  in  this  case  ; 
that  according  to  that  rule  the  amount  of  damage,  recoverable 
for  that  part  of  the  fruit  which  became  worthless,  is  its  cost 
in  Jamaica,  with  the  expense  to  the  owner  of  shipping  it  and 
getting  it  to  the  place  where  it  was  lost.  It  is  true  that  this 
rule  of  damage  is  firmly  established  in  cases  of  property  lost 
or  destroyed  before  it  reaches  port  It  is  held  that  the  value 
it  would  have  had  if  it  had  reached  port  in  safety,  cannot  be 
considered  in  determining  its  value  at  the  place  of  loss,  be- 
cause it  is  a  mere  possibihty  that  it  would  have  ever  reached 
port,  even  if  it  had  not  been  lost  as  it  was  lost.  The  rule  has 
been  adopted  as  excluding  merely  speculative  profits,  and  as 
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furnishing  a  convenient  and  in  its  general  application  a  fair 
measure  of  the  value  of  property,  lost  or  destroyed  at  sea.  Bat 
there  is  no  reason  for  applying  the  rule  in  this  case.  The 
goods  did  arrive.  They  were  not  lost  at  sea.  The  question 
is,  what  damage  the  owner  has  sustained  by  receiving  them  in 
the  condition,  in  which  they  were  delivered  on  the  day  of  their 
arrival,  instead  of  in  the  condition  they  were  in  on  the  day 
when  they  would  have  arrived  but  for  the  detention.  It  is 
of  course  a  question  of  fact  to  be  determined  whether  on 
Thursday  morning,  Aug.  24th,  they  were  still  sound,  and  how- 
far  th(5y  had  deteriorated  in  value  when  actually  delivered. 
To  allow  this  difference  in  value  to  the  owners,  is  not  to  allow 
them  speculative  profits.  It  is  simply  to  allow  them  the 
amount  of  loss  which,  at  the  request  and  for  the  benefit  of  the 
Colon,  the  owners  have  suffered.  The  rule  alluded  to  has, 
it  is  b(jli(ived,  not  been  applied  where  goods  have  arrived, 
after  suffering  injury  at  sea.  It  has  been  customarj'  in  cases 
of  salvage  to  make  a  liberal  allowance  for  expense  and  dam- 
ages incurred  ;  but  independently  of  that  consideration,  these 
consignees  are  entitled  to  their  damages  actually  sustained, 
and  it  must  be  referred  to  a  commissioner,  if  the  parties  do 
not  agree,  to  compute  the  amount  on  the  basis  of  this  opinion. 
The  interview  between  Mr.  Clyde  and  the  agents  of  the 
Atlas  Company,  on  August  28th,  disclosed  such  a  total  di- 
versity of  views  as  to  the  claim  which  is  the  basis  of  this 
suit,  that  either  party  may  properly  have  inferred  that  no 
further  negotiation  was  desired,  unless  asked  for ;  and  as  no 
suggestion  of  the  kind  was  made,  I  think  that  the  immediate 
bringing  of  a  suit  would  not  have  been  oppressive,  or  a 
ground  for  withholding  costs  from  the  libellants,  if  the  claim 
made  in  the  libel  had  not  been  exorbitant.  But  the  claim 
was  exorbitant,  and  made  in  a  way  which  subjected  the 
claimants  to  unnecessary  trouble,  expense  and  annoyance. 
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The  amount  of  security  exacted  was  unnecessarily  large. 
The  libellants  also  subjected  the  claimants  to  the  expense 
and  trouble  of  producing  evidence  and  defending  against  a 
claim  for  loss  of  freight,  which  was  afterwards  abandoned, 
but  which  the  agents  of  the  Etna  should  have  discovered  to 
be  imfounded  before  coming  into  court.  The  libellants  will 
therefore  recover  no  costs,  except  that  the  costsi  as  between 
the  consignees  of  the  fruit  and  the  claimants  from  the  time 
of  the  order  of  reference,  ^vill  abide  the  event. 

Decree  accordingly. 

For  owners  of. Etna,  E.  1\  Wheeler  and  C,  S.  Souther. 

For  crew  of  Etna,  W.  B.  Beehe. 

For  shippers  of  cargo  by  Etna,  S,  II,  Olin  and  J,  II, 
Montgomeiy. 

For  claimants,  T,  E,  Stillman. 


AUGUST,  1878. 

IN  THE  MATTER  OF  DEMAS  BARNES. 

Remission  of  Fobfeitxjbe.— En^bt  of  Deobbe. 

A  suit  was  commenced  by  the  United  States  against  V.  &  Co.,  to  recover  the 
value  of  goods  alleged  to  have  been  entered  by  them  in  violation  of  the 
Ifit  section  of  the  Act  of  Congress,  of  March  8,  1863.  While  it  was  pend- 
ing, proceedings  in  bankruptcy  were  commenced  against  V.  &  Co.,  and 
B.  was  appointed  assignee.  Thereafter  the  attorney  for  V.  &  Co.  in  that 
suit  withdrew  a  plea  in  bar  and  filed  a  cognovit  that  judgment  be  entered 
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and  it  was  entered  accordingly  for  $99,951.25.  At  the  first  meeting  of 
creditors,  the  United  States  District  Attorney  appeared  and  filed  a  proof  of 
debt,  setting  forth  that  judgment.  The  assignee  excepted  to  the  proof  and 
on  the  matter  being  certified  to  t^c  court,  it  wajB  held  that  the  claim  was 
provable  in  bankruptcy,  on  the  basis  of  tlie  facts  out  of  which  the  liability 
arose.  The  matter  was  referred  to  the  Register  to  take  proof  of  the  valid- 
ity and  amount  of  the  claim.  He  reported,  and  on  the  18th  of  August, 
1874,  the  judge  decided,  that  the  United  States  was  entitled  to  prove  for  the 
amount  of  the  claim.  No  formal  order  to  that  effect  was  signed  by  the 
judge,  but  a  minute  to  that  effect  was  endorsed  by  him  on  the  papers,  and 
from  that  decision  the  assignee  appealed  to  the  Circuit  Court,  which  af- 
firmed the  decision.  The  assignee  then  filed  a  petition  for  remission,  and 
an  order  was  made,  referring  it  to  a  commissioner  to  inquire  as  to  the  fact« 
of  the  case.  After  this  order  a  formal  order  was  entered  nunc  pro  tunc^  in 
conformity  to  the  minute  of  the  District  Judge  of  August  18th,  1874.  The 
commissioner  having  made  his  report,  and  the  same  having  been  certified 
to  the  Secretary  of  the  Treasury  for  deci^on,  and  having  been  by  him  re- 
turned to  the  commissioner  for  revision,  the  United  States  District  Attor- 
ney moved  for  an  order  dismissing  the  proceedings  on  the  petition  for  re- 
mission, claiming  tliat  it  was  not  competent  for  the  Secretary  of  the  Treas- 
ury to  give  a  remission  in  the  case  : 

IT  fid,  That,  the  court  having  been  informed  by  the  judge,  before  whom  the 
petition  for  remission  ovne,  and  by  whom  the  order  of  reference  to  a  com- 
missioner was  made,  that  substantially  the  same  ground  was  then  taken  by 
the  District  Attorney  and  overruled  by  the  court,  that  ruling,  having  been 
submitted  to  and  never  reversed,  must  be  regarded  as  the  settled  law  of  the 
(rourt,  or  at  any  rate,  of  the  case  ; 

That  it  made  no  difference  that  since  that  time  the  order  had  been  entered 
nunfi  jvro  tunc  on  the  minute  of  the  judge,  of  August  18th,  1874 ; 

That  that  minute  under  the  circumstances  of  this  case  was  to  be  held  to  have 
the  aanio  effect  as  If  tlie  order  had  been  then  entered  on  it ; 

TliHt  tlio  motion  to  disnilss  the  petition  must  be  denied. 

The  DlMrlet  Att(»rney  also  moved  tliat  the  petitioner  be  compelled  to  make 

the  record  of  the  ease  a  part  of  his  petition : 
Held,  That  the  Unltetl  Htatea  n\ighl  prove  the  facts  embodied  in  the  record, 

but  that  this  n\otion  also  must  be  denitni. 

('HOATK,  J.  Thirt  iH  H  motion  to  dismiss  proceedings 
l>ro\ight  to  j)ro(Miro  tho  romission  of  penalties  claimed  to 
lutvo  \ms\\  imnimul  \\y  brt^vch  of  tho  customs  revenue  laws. 
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Theodore  H.  Vetterlein,  Bornhard  T.  Vetterlein  and 
Theodore  J.  Vetterlein  were  partners  in  business,  and  were 
adjudicated  bankrupts,  upon  a  petition  of  their  creditors, 
filed  December  28th,  1870.  Barnes,  the  petitioner,  was  ap- 
pointed their  assignee  in  bankruptcy,  March  1,  1871.  Prior 
to  the  time  of  the  filing  of  the  petition  in  bankruptcy,  suit 
was  commenced  in  this  court  against  the  Vetterleins,  to  re- 
cover the  value  of  goods  alleged  to  have  been  entered  by 
them  at  the  New  York  Custom  House,  in  violation  of  the  1st 
section  of  the  Act  of  March  3rd,  1863.  At  the  time  of  the 
bankruptcy  the  suit  was  at  issue  and  undetermined.  After 
the  bankruptcy  the  attorney  for  defendants  withdrew  their 
plea  in  bar  of  the  action,  and  filed  a  voyaovH  that  judgment 
be  entered  for  the  amount  of  the  claim,  $99,951.25  The 
United  States  appeared  by  the  District  Attorney  at  the  first 
meeting  of  creditors  and  filed  proof  of  the  claim,  setting 
forth  the  judgment  as  the  basis  of  the  claim.  Exceptions 
were  filed  by  the  assignee  to  the  proof,  on  the  ground  that 
the  claim  was  not  one  provable  in  bankmptcy ;  but  upon  the 
matter  being  certified  to  the  Judge,  he  held  that  the  claim 
was  provable  in  bankruptcy,  but  not  on  the  basis  of  the 
judgment,  and  that  the  proof  must  be  on  the  basis  of  the 
facts  out  of  which  the  liability  grew ;  and  on  the  22d  of  June, 
1872,  the  matter  was  referred  to  the  Kegister  to  take  proof 
of  the  validity  and  amoimt  of  the  claim,  and  to  repoit  the 
evidence  to  the  court.  The  Register  reported  and  the  Judge 
of  this  court  decided  on  the  18th  of  August,  1874,  that  the 
United  States  was  entitled  to  prove  for  the  amount  of  the 
claim.  No  formal  order  to  that  effect  was  signed  by  the 
Judge,  but  a  minute  to  that  efi'ect  was  endorsed  by  him  on 
the  papers.  From  this  decision  the  assignee  appealed  to  the 
Circuit  Court,  and,  after  argument,  Mr.  Justice  Hunt  affirmed 

the  decision.     On  the  25th  of  August,  1875,  the  assignee 
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filed  his  petition  for  remission  ;  and  upon  notice  to  the  Dis- 
trict Attorney,  and  after  hearing  thereon,  the  District  Judge 
made  an  order  referring  it  to  a  commissioner  to  make  sum- 
mary inquiry  into  the  circumstances  of  the  case. 

After  this  hearing  before  the  judge  and  this  order  of  ref- 
erence, a  formal  order  was  entered  mine  pro  tvno  as  of  April 
20,  1872,  the  date  of  the  original  proof  of  del)t,  in  conformity 
with  the  decision  of  the  District  Judge,  of  August  18,  1874, 
and  the  affirmance  thereof  by  the  Circuit  Justice. 

The  commissioner  having  made  his  report,  and  the  same 
having  been  certified  to  the  Secretary  of  the  Treasury  for 
decision,  the  case  has  by  stipulation  been  returned  by  the 
Secretary  to  the  commissioner  for  a  revision  of  his  findings  of 
fact  on  the  evidence  already  taken,  subject  to  the  right  of 
appeal  to  the  District  Judge,  if  any  such  right  of  appeal  exists. 
And  the  case  being  thus  again  before  the  commissioner,  this 
motion  is  made  by  the  District  Attorney. 

The  point  made  by  the  District  Attorney  is,  that  it  is 
not  competent  under  the  Acts  of  Congress  for  the  Secretary 
to  remit  a  forfeiture  after  an  adjudication  by  a  court  <rf  com- 
petent jurisdiction,  which  necessarily  involves  a  finding  of 
fact  against  the  defendants,  that  the  penalty  was  inculred  by 
them  with  actual  intent  to  defraud  the  United  States  -and  not 
without  such  intent  or  gross  negligence  ;  that  the  decision  of 
the  District  Judge  that  the  penalty  was  incurred  necessarily 
involves,  under  the  act  of  March  3d,  1863,  a  finding  that  they 
did  the  acts  complained  of  with  this  guilty  intent,  since  by 
the  terms  of  that  act,  the  wrongful  entry  of  the  goods  must 
be  made  ^^  knomiTvgljf^  by  the  parties  complained  of.  It  is 
also  claimed  by  the  District  Attorney,  that  upon  this  ques- 
tion the  United  States  is  not  concluded  by  the  order  of  refe- 
rence made  Sept.  24, 1876,  as  a  determination  of  the  question 
of  jurisdiction,  since  at  that  time  no  formal  order  had  been 
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entered  in  conformity  to  the  judge's  decision, '  declaring  the 
debt  due  and  subject  to  proof ;  that  therefore  there  was  at 
that  time  no  adjudication  of  the  guilty  intent,  and  the  ques- 
tion of  jurisdiction  now  raised  could  not  then  arise.  He  also 
insists  that  the  question  of  jurisdiction  is  always  open  and 
even  if  the  point  could  then  have  been  taken,  that  a  motion 
to  dismiss  for  want  of  jurisdiction  is  proper  at  any  stage  of 
the  proceedings. 

As  to  the  question  whether  when  the  petition  was  first 
before  the  District  Judge,  there  had  been  a  judicial  determi- 
nation or  judgment  upon  the  question  of  the  intent,  so  far  as 
the  finding  of  the  intent  is  necessarily  involved  in  the  judg- 
ment that  the  debt  was  due  and  provable,  I  am  of  opinion 
that  the  parties  to  this  proceeding  are  estopped  to  deny  that 
there  was  such  a  judgment.  While  it  is  true  that  as  matter 
of  practice  it  is  customary  in  this  court,  following  the  analogy 
of  the  practice  in  the  courts  of  the  State  of  New  York,  always 
to  enter  a  formal  order  to  be  signed  by  the  judge,  yet  in  other 
jurisdictions  and  in  many  of  the  States  of  the  Union,  the  mode 
of  entering  a  judgment  or  order  of  the  court  is  to  have  a  brief 
memorandum  of  the  same  minuted  on  the  papers  or  on  a  dock- 
et by  the  clerk  by  the  judge's  direction,  and  this  is  deemed  to 
be  and  treated  as  the  record  of  the  judgment  or  order  of  the 
court,  until  an  extended  record  of  the  same  is  made  by  the 
clerk,  often  long  afterwards,  the  minute  so  made  serving  as  a 
sufficient  basis  for  the  issue  of  execution  or  other  proceeding 
subsequent  to  judgment.  I  should  hesitate,  therefore,  notwith- 
standing the  practice  that  prevails,  to  hold  that  a  minute  on 
the  papers  by  the  judge,  containing  in  itself  the  very  sub- 
stance of  the  order  subsequently  entered,  was  not  to  be  deem- 
ed a  judgment  or  order  in  the  sense  now  in  question.  But 
however  this  may  be,  both  of  these  parties  have  in  their  deal- 
ings with  each  other  and  with  the  court  assumed  the  existence 
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of  such  a  judgment  or  decision.  The  petition  for  remission 
recites  such  a  "  (7e(Uftwn"  by  the  District  Judge.  The  appeal 
from  the  decision  by  the  assignee  alleged  such  a  decision  as 
the  basis  of  an  appeal.  The  United  States  appeared  and 
argued  the  appeal  on  the  merits  and  procured  its  affirmance, 
th(^r(^by  reasserting  the  existence  of  the  judgment  appealed 
from.  The  court  must  have  been  led  to  assume  the  existence 
of  the  judgment,  and  the  entry  of  the  order  finally  7iuncpro 
tunv  after  the  irregularity  of  practice  was  discovered,  was  made 
to  conform  the  record  to  the  fact  as  all  parties  had  up  to  that 
time  assumed  it  to  be.  It  would  be  clearly  improper,  there- 
fore, to  allow  either  party  any  benefit  from  the  fact  that  no 
formal  order  had  been  entered  when  the  petition  of  remission 
was  first  before  the  court. 

I  am  informed  by  his  honor  Judge  Blatchford,  before 
whom  that  petition  came,  that  the  point  was  then  made  by 
the  District  Attorney  that  this  was  not  a  case  in  which  it  was 
competent  for  the  Secretary  of  the  Treasury  to  remit  the  for- 
feiture, substantially  on  the  ground  now  taken  by  the  District 
Attorney,  but  that  the  court  refused  to  hear  argument  of  the 
question,  on  the  ground,  as  .then  stated  orally  to  the  counsel, 
that  although  the  intervention  of  the  District  Judge  at  spme 
stages  of  the  case  is  made  necessary  by  the  statute,  yet  that 
the  design  of  the  statute  was  to  make  the  Secretary  of  the 
Treasury  the  real  judge  in  the  case  as  well  upon  the  merits  as 
upon  any  question  of  jurisdiction  that  might  arise,  and  that 
therefore  it  was  not  proper,  unless  in  a  case  of  want  of  juris- 
diction so  clear  as  not  to  admit  of  argument,  for  the  District 
Judge  to  deprive  the  Secretary  of  his  power  to  decide  the 
case  by  refusing  to  entertain  the  petition  or  to  certify  the  case 
for  decision,  by  a  determination  against  the  jurisdiction.  To 
assume  such  power  to  dismiss  the  petition,  without  any  right  of 
appeal  to  the  Secretary  on  that  question,  would  virtually  oust 
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the  Secretary  of  the  jiirisdiction  to  determine  the  cause  given 
him  by  the  act  of  Congress,  {a) 

This  ruling  was  submitted  to  and  has  never  been  re- 
versed. It  must  be  regarded  as  the  settled  law  of  this  court, 
or,  at  any  rate,  as  the  settled  law  of  this  case.  The  motion 
to  dismiss  is  therefore  denied. 

The  District  Attorney  also  moves  that  the  petitioner  be 
compelled  to  make  the  record  of  the  case  which  residted  in 
the  .decision  that  the  debt  was  due  and  provable,  including 
the  testimony  taken  in  that  proceeding,  a  part  of  his  peti- 
tion, or,  in  default  thereof,  that  the  petition  be  dismissed. 
This  motion  must  also  be  denied.  It  is  true  that  the  peti- 
tioner should  set  forth  all  the  circumstances  of  the  case  in 
his  petition.  But  if  this  record  and  the  decision  made  upon 
this  testimony  are  to  be  regarded  as  "  circumstances  "  within 
the  meaning  of  the  statute,  which  is  at  least  doubtful,  yet, 
.in  case  of  a  failure  to  set  forth  in  the  petition  all  the  circum- 
stances, the  United  States  may  prove  them  as  facts  and  so 
have  the  full  benefit  of  them  ;  and  if  the  petition  is  so  defec- 
tive as  to  call  for  the  interference  of  the  court  to  compel  a 
fuUer  statement,  the  application  must  be  made  much  more 
promptly  than  it  has  been  made  in  this  case.  For  these  and 
other  reasons,  this  motion  is  denied. . 

For  the  United  States,  Eogei*  M.  Sherman^  Assistant 
District  Attorney. 

For  assignee,  Henry  T.  Wing. 


(a)  See  Galleys  v.  U.  S.,  1  Brock.  439. 


—   —  *  ^  ft  _ 
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rt  iuterest  or  costs ; 

•  S^Ib^Diber  carried  waa  to  pay 

e  not  square. 

^^V^^^^^i^  brought  from  Poi-t 
|i^^£^3|'ic4|»^ei||rter  party,  and  a  bill 
i'-^^t!^^S^^l^®^^^>iibeT,  amounting  to 
'''*u^l^|ji!^^lumber,  at  $7.50  per 
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plank  an(f  lumber.  On  arrival  the  master  informed  the  con- 
signee that  there  was  a  claim  of  $150  for  demurrage  at  Port 
Kojal,  and  requested  an  advance  on  the  freight.  The  con- 
signee advanced  $500,  and  also  signed  the  following  agree- 
ment : 

"New  York,  Oct.  9, 1876. 

"  I  hereby  agree  to  become  responsible  to  the  captain 
and  owners  of  Schr.  A.  G.  Ireland,  to  the  amount  of  $150,  and 
to  retain  all  the  balance  in  my  hands  rec'd  from  sale  of  said 
schr's.  cargo  after  freight,  com's.,  Ac.  are  paid,  subject  to  an 
attachment  for  demurrage." 

And  a  further  advance  of  $150  was  also  made,  and  the 
cargo  was  discharged.  The  inspector  who  measured  the  188 
sticks  of  timber  reported  160,212  feet  measurement ;  and  the 
consignee  offered  to  pay  freight  at  the  rate  of  $7.50  for  that 
amount,  and  for  the  rest  of  the  cai^o  at  the  rate  and  measure 
in  the  bill  of  lading,  less  the  $650  advanced,  but  refused  to 
pay  demurrage.  The  cargo  has  been  sold  by  the  consignee 
and  was  taken  away  by  the  buyer  as  fast  as  discharged.  The 
master  Ubelled  the  cai^o  on  the  charter  party  for  his  freight 
and  demurrage,  and  the  consignee  appeared  as  claimant  of 
the  cargo,  and  gave  a  stipulation  for  its  value. 

Benedict,  J.  This  action  is  brought  to  enforce  a  lien 
against  a  cargo  of  timber,  for  freight  and  demurrage,  due 
upon  a  charter  party.  The  existence  of  the  lien  is  denied  by 
the  claimants.  The  evidence  shows  that  after  the  cargo  ar- 
rived at  the  port  of  delivery,  it  was  sold  by  the  person  to 
whom  it  had  been  consigned  and  who  is  the  claimant  in  this 
action.  After  this  sale  had  been  effected,  the  timber  was 
discharged  from  the  vessel,  and  as  fast  as  landed  it  was 
taken  by  the  buyer  and  removed  to  his  premises,  where,  in 
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point  of  fact,  a  part  of  it  had  already  been  sawea  when  the 
Ubel  herein  was  filed. 

It  further  appears  that  the  master  and  a  part  owner  of 
the  vessel  were  informed  before  the  cargo  was  landed  of  the 
consignee's  intention  to  sell  the  timber,  and  promised  not  to 
give  the  buyer  notice  of  any  claim  upon  it,  lest  thereby  the 
sale  shotdd  be  broken  up. 

It  stiU  further  ap{)ears  that  an  agreement  was  come  to 
between  the  master  and  owner  of  the  vessel  and  the  con- 
signee of  the  cargo  as  to  the  amount  of  the  demurrage  due, 
in  which  agreement  not  only  was  there  no  mention  of  an  in-  • 
tention  to  claim  a  lien  upon  the  cargo,  but  a  sale  of  the  cai^ 
and  a  receipt  of  the  proceeds  by  the  consignee  was  plainly 
contemplated. 

These  significant  facts  are  inconsistent  with  the  idea 
that  it  was  intended  to  look  to  the  cargo  after  its  landing  for 
either  freight  or  demurrage.  The  only  evidence  pointing  to 
an  opposite  conclusion  is  that  respecting  the  remark  made  at 
the  close  of  the  interview  at  which  the  agreement  as  to  the 
demurrage  was  made.  This  conversation  is  denied  by  the 
consignee,  but  if  it^  occurred  as  claimed  by  the  Ubellant,  it  is 
not  inconsistent  with  the  fact,  clearly  proved,  that  the  inten- 
tion of  the  master  and  owner  was  to  permit  the  consignee  to 
sell  the  cargo  and  receive  the  proceeds  and  to  withhold  from 
the  buyer  the  fact  that  the  freight  and  demurrage  had  not 
been  paid.  A  deUvery  of  cargo  by  the  vessel  to  a  third  party 
who  has  purchased  the  same  and  agreed  to  pay  the  con- 
signee therefor,  with  the  knowledge  of  the  shipmaster,  who 
lias  mtentionaUy  withheld  from  the  buyer  information  of  any 
intention  to  hold  the  cargo  for  the  freight,  in  case  the  freight 
should  not  be  nai^l  \^^  ^i.^  - 

/       P^^^  ^y  *^®  consignee,  amounts  to  a  waiver  of 
the  hen  for  freight. 
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I  am  therefore  of  the  opinion  that  the  libellant  has  now 
no  lien  for  freight  upon  the  cargo  proceeded  against.  But 
in  this  case,  it  appears  from  the  record,  that  the  party  before 
the  court,  as  claimant  of  the  cargo,  is  not  the  person  who 
purchased  the  timber,  and  to  whom  it  was  delivered  from  the 
vessel,  but  the  consignee — who,  as  now  appears,  had  no  in- 
terest in  the  cargo  at  the  time  it  was  seized,  but  who  has 
here  intervened  without  objection  taken  by  the  libellants,  and 
has  filed  his  own  stipulation  for  value — so  that  any  decree 
rendered  in  this  cause  must,  of  necessity,  be  made  against 
the  consignee.  The  party  thus  before  the  court  was  know- 
ing to  all  the  facts  attending  the  carriage  and  delivery  of  the 
cai^o,  and  in  his  answer  admits  himself  to  be  liable  for  the 
freight  due  upon  the  charter  party.  The  question,  then,  is 
presented  whether  it  is  not  permissible  in  a  court  of  admir- 
alty to  treat  this  action  as  an  action  i7i  pey^sonam  against  the 
person  whose  stipulation  is  in  court,  and  give  a  decree  ac- 
cordingly. There  is  no  possibility  of  any  injustice  being 
done  by  such  a  course. 

The  issue  raised  by  the  pleadings  presented  every  ques- 
tion  that  can  be  raised  in  respect  to  the  lia})ility  of  the  claim- 
ant, and  one  additional  question,  viz. :  that  of  a  lien.  The 
fact  that  the  claimant  was  the  consignee  of  the  cargo,  who 
received  and  sold  the  same,  and  now  has  of  the  proceeds  an 
amount  equal  to  the  freight  and  demurrage,  appears  by  the 
testimony  of  the  consignee  himself ;  and  in  addition  to  the 
admission  of  liability  in  the  answer,  the  evidence  tendered  in 
support  of  the  libel  proves  every  fact  upon  which  the  liabil- 
ity of  the  claimant  depends,  nor  is  there  any  pretence  that 
any  other  or  different  state  of  facts  can  be  shown. 

Inasmuch,  therefore,  as  the  pleadings  involve  the  ques- 
tion of  the  claimant's  liability  and  as  a  decree  in  favor  of  the 

libellant  in  this  action  will  be,  in  substance,  a  decree  against 
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the  claimant,  for  a  liability  admitted  by  his  answer,  it  would 
seem  to  be  not  only  just,  but  in  harmony  with  the  principles 
upon  which  proceedings  in  admiralty  are  conducted,  to  dis- 
regard the  form  of  the  proceeding,  and  instead  of  remitting 
these  parties  to  an  action  in  personavi,  where  precisely  the 
same  facts  would  appear,  to  determine  in  this  action  the 
question  which  the  pleadings  present,  viz. :  the  amount  of 
freight  due  the  libellant,  and  give  a  decree  for  that  amount, 
against  the  consignee,  who  has  volunteered  to  intervene  in 
this  action,  and  has  obtained  the  release  of  the  cargo  by 
giving  his  own  stipulation  for  its  value.  It  is  not  supj^osed 
that  such  a  course  could  be  pursued  if  the  owner  of  the  tim- 
ber was  before  the  court  as  claimant.  Nor  could  it  be 
adopted  as  against  this  claimant  if  the  result  would  neces- 
sarily be  to  charge  him  with  the  costs,  for  it  would  be  unjust 
to  saddle  the  costs  of  the  action  upon  the  party  who  suc- 
ceeds upon  a  question  decisive  of  the  right  of  the  libellant  to 
institute  the  action  in  the  form  adopted.  But  in  admiralty, 
costs  are  in  the  discretion  of  the  court,  and,  as  a  matter  of 
course,  no  costs  will  be  given  to  the  libellant.  I  should  even 
give  costs  to  the  claimant,  were  it  not  for  the  fact  that  his 
appearance  as  claimant,  contesting  the  libellant's  demand, 
was  wholly  gratuitous,  as  at  the  time  of  filing  the  libel  he 
had  no  interest  whatever  in  the  property  proceeded  against. 

I  am  not  aware  of  any  adjudged  case  in  which  a  course 
similar  to  the  one  above  indicated  has  been  pursued ;  but 
cases  will,  I  think,  be  found  tending  to  support  such  action 
on  the  part  of  the  court.  See  Sheppard  v.  Taylor  (5  Pet. 
701)  for  a  case  where  an  action  in  personam  was  turned  into 
an  action  in  rem, 

I  proceed,  therefore,  to  determine  the  amount  of  freight 
owing  by  the  claimant  to  the  libellant,  upon  the  facts  proved. 
It  may  be  first  observed  that  the  position  of  the  claimant  is 
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not  that  of  one  who  has  advanced  money  upon  a  clean  bill 
of  lading,  for,  as  clearly  appears,  when  the  claimant  made 
his  advance  he  knew  that  the  cargo  was  being  transported  ^ 
under  a  charter  party  and  had  made  himself  acquainted  with 
the  terms  of  that  instrument.  No  doubt  can  therefore  be 
entertained  as  to  his  liability  to  pay  the  freight  due,  according 
to  the  charter  party.  Indeed,  he  admits  his  liability  in  the 
answer  he  has  filed.  ^ 

But  a  single  question  has  been  raised  as  to  the  amount 
of  freight  due.  The  consignee  disputes  the  method  by  which 
the  timber  was  measured  by  the  libellant,  for  the  purpose  of 
calculating  the  freight. 

The  provision  of  the  charter  is  that  the  freight  shall  be^ 
$7  and  $7.50  "  per  M.,  inch  board  measure."  The  consignee 
has  contended  that  the  meaning  of  this  provision  is  that  the 
freight  is  to  be  calculated  upon  a  sale-inspection  measurement, 
in  which  aU  broken,  unsound  and  unmarketable  parts  are 
excluded  from  the  measurement.  To  this  view  I  cannot  accede. 
The  meaning  of  the  charter  ih  that  all  the  timber  carried  is  to 
pay  freight,  excepting  only  the  butts  of  sticks  whose  ends  are 
not  square.  So  the  timber  was  measured  by  the  witness 
Armstrong,  as  I  understand  his  testimony,  and  a  decree  will 
therefore  be  entered  for  freight,  calculating  it  at  the  rates 
named  in  the  charter  party,  upon  the  quantity  given  by  the 
witness  referred  to,  unless  the  claimant  desires  to  institute  a 
more  particular  inquiry  as  to  the  quantity  when  measured  in 
the  manner  indicated.  There  is  a  possibility  that  the  witness 
may  have  been  misunderstood,  and  permission  is  therefore 
given  to  the  claimant  to  institute  such  inquiry  if  he  so  desires. 

Thus  far  I  have  confined  my  attention  to  the  question 
of  freight  alone.  The  libel  also  claims  demurrage  at  the  rate 
named  in  the  charter  party  for  detention  of  the  vessel  while 
loading. 
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Upon  this  question  the  claimant  has  set  up  in  his  answer 
and  proved  an  agreement  on  his  part  to  be  personally  respon- 
sible for  demurrage  to  the  amount  of  $150.  I  entertain  no 
doubt  of  the  personal  liability  of  the  consignee  for  this  amount 
upon  the  agreement  which  he  entered  into,  and  ha\ing  himself 
set  up  and  proved  the  agreement,  no  injustice  will  be  done  by 
rendering  a  decree  against  him  in  this  action  for  that  amount 
of  demurrage  as  well  as  the  freight,  less  the  payments  made 
on  account.  I  allow  no  interest  and,  for  the  reasons  above 
stated,  no  costs  to  either  party. 

Let  a  decree  be  entered  in  accordance  with  this  opinion. 

For  libeUant,  D.  and  T.  McMahon. 
For  claimant,  John  E.  Risley, 


^outkttt  gi^tMct  0f  geir  f  ojfe. 
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PbaoTIOE-SetTING  A8IDE  AttACHHENI.-BoND  to  Ma«8HAL.-E8T0PP«L.- 

r  AL8E  Return. 

and  R  resW^  oTn/  K   .,      ^^  ^'^  *  ''^'^  °'  '»•*'«»  attachment.    D. 
K.  resided  out  of  the  dwtrict,  but  had  a  ««ul„  and  weU-known  place 
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of  business  within  the  district,  and  were  usually  to  be  found  there  during 
b*isines8  hours,  every  day.  The  marshal  made  no  attempt  to  find  them.  He 
retiumed  to  the  process  that  the  respondents  were  '*  not  found'*  and  that  he 
had  attached  their  right,  title  and  interest  in  the  ship.  On  the  return  of  the 
process  D.  and  R.  failed  to  appear,  their  default  was  taken  and  a  reference 
ordered.  H.  and  C.  claiming  to  own  the  ship,  finding  that  she  was  in  cus- 
tody of  the  marshal,  gave  a  bond  under  the  act  and  the  vessel  was  released. 
They  then  moved  to  compel  the  marshal  to  amend  his  return,  and  to  vacate 
the  attachment  and  have  the  bond  cancelled.  In  opposition  to  the  motion, 
the  libellants  produced  affidavits  tending  to  show  that  D.  and  R.  under  a 
contract  to  purchase  the  ship,  had  paid  a  large  part  of  the  price,  but  had  not 
got  title  to  her,  and  that  the  debt  was  due  and  that  D.  and  R.  did  not  desire 
to  have  the  motion  granted  : 

HM^  That  the  marshaPs  return  that  the  respondents  were  *'  not  found"  was  a 
false  return ;  that  H.  and  C.  were  so  interested  as  to  be  entitled  to  make 
this  motion,  and  were  not  estopped  from  making  it  by  having  given  the 
bond,  and  that  as  there  was  no  dispute  about  the  facts  the  court  could  give 
the  relief  asked  on  motion  as  well^  in  an  action  against  the  marshal  for  a 
false  return ; 

That  the  marshal  must  be  directed  to  amend  his  return  by  striking  out  the 
words  **  the  within  respondents  not  found,"  that  the  attachment  must  be 
vacated  and  the  bond  cancelled,  and  all  proceedings  subsequent  to  the  issue 
and  return  of  process  must  be  set  aside. 

Choate,  J.  This  is  a  libel  in  personam  against  Dill  and 
Badman  to  recover  $2986,  for  material  furnished  to  various 
vessels.     The  libel  alleged  that  "  the  respondents  are  in  this 

m 

district  or  have  goods,  etc.,  to  wit,  the  ship  Swallow,"  and 
it  prayed  process  with  attachment.  The  process  issued  requir- 
ed the  marshal  "  to  cite  and  admonish  the  said  respondents 
if  they  shall  be  found  in  your  district  to  appear,  etc.,  and  if 
the  said  respondents  cannot  be  found,  that  you  attach  their 
goods  and  chattels  to  the  amount  sued  for,  and  if  such  pro- 
perty cannot  be  found  that  you  attach  their  credits  and 
effects,  etc." 

On  the  return  day  of  the  process.  May  21, 1878,  the  mar- 
shal made  return  as  follows :  "  The  within  respondents  not 
found.    In  obedience  to  the  within  process  on  the  17th  day 
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of  May  inst.  on  board  the  ship  Swallow,  lying,  etc.,  attached 
the  goods  and  chattels  of  the  within  named  respondents,  to 
wit :  their  right  title  and  interest  in  the  said  ship,  by  deliver- 
ing to  and  leaving  with  Peter  Longwood,  the  first  officer  and 
person  in  charge  of  said  ship,  a  copy  of  said  process  and  at 
the  same  time  exhibited  to  him  the  within  original,  not  know- 
ing the  extent  of  their  interest." 

The  respondents  not  appearing,  their  default  was  taken 
and  a  reference  ordered  to  compute  the  amount  due.  The 
marshal  having  put  a  keeper  on  board  to  maintain  his  attach- 
ment, the  petitioners  Howes  and  Crowell,  claiming  to  own  the 
ship,  finding  that  she  was  in  the  custody  of  the  marshal,  on 
the  25th  of  May,  gave  bond  under  the  act  of  March  3, 1847 
(Rev.  Stat.  §  941),  with  the  petitioners  Poillon  and  Brown,  as 
obligors,  conditioned  "  to  abidelay  and  perform  the  decree  of 
the  court."  The  bond  recites  the  filing  of  the  libel,  erroneous- 
ly stated  to  be  on  the  24th  of  May,  and  the  attachment  ajid 
the  custody  of  the  marshal.  Thereupon  the  vessel  was  deli- 
vered to  the  claimants.  The  claimants  and  their  sureties  on 
the  bond  now  move  to  compel  the  marshal  to  amend  his 
return  and  to  vacate  the  attachment  and  to  have  the  bond 
cancelled  and  to  have  the  libel  dismissed  on  the  following 
facts,  which  are  not  disputed.  The  respondents  Dill  and 
Radman  reside  in  the  Eastern  District  of  New  York,  but  carry 
on  business  in  the  city  of  New  York,  where  they  have  a  regu- 
lar and  long  established  place  of  business  as  merchants,  their 
names  and  business  address  being  in  the  City  Directory,  and 
they  are  usually  to  be  found  at  their  place  of  business  every 
day  during  business  hours.  The  marshal  made  no  effort  what- 
ever to  find  the  respondents  or  either  of  them  before  attaching 
the  vessel. 

The  libellants  and  the  marshal  having  notice  of  this  mo- 
tion appear,  but  do  not  contest  these  facts,  nor  is  it  disputed 
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that  Howes  and  Crowell  are  the  owners  of  the  vessel.  Affida- 
Tits  in  opposition  to  the  motion  are  produced,  tending  to  show 
that  Dill  and  Badman  under  a  contract  to  purchase  the  vessel 
have  paid  a  large  part  of  the  price,  and  it  is  claimed  that  they 
had  an  attachable  interest  in  the  vessel.  The  affidavit  of  the 
respondents  Dill  and  Badman  is  also  produced,  that  the  debt 
sued  for  is  justly  due  and  that*  they  do  not  join  in  or  desire 
the  granting  of  thia  mqtion. 

The  marshal's  return  "  not  found"  is  clearly  a  false  return. 
The  abbreviated  form  of  return  which  usage  sanctions  imports 
that  the  respondents  were  not  found  within  the  meaning  of 
his  precept,  that  is,  after  proper  efifort  to  find  them  in  the  due 
execution  of  his  precept. 

The  form  of  the  process  and  the  long   established  rule  of 
the  court  prescribing  that  form  clearly  show  that  there  can  be 
no  valid  attachment  in  default  of  personal  service  of  process 
in  a  suit  in  admiralty  in  personma,  except  in  case  the  defen- 
dant cannot  be  found  within  the  district.     This  principle  is 
abundantly  recognized  also  in  the  authorities.     (Admiralty 
Rule  2 ;  Cashing  v.  Laird,  4  Ben.  70  ;  2  Parsons,  Ship,  and  Ad- 
miralty 390  ;  Benedict's  Admiralty  (2d  Ed.)  426.)     Mr.  Bene- 
dict in  his  treatise  says :  "  Under  such  a  process  [capias  with 
clause  of  attachment]  it  is  the  duty  of  the  marshal  to  arrest 
the  party  if  he  can  be  found  in  his  district,  and  he  has  no 
right  to  attach  goods,  chattels,  debts  or  effects  before  he  has 
endeavored  to  find  the  party  himself."  (§426.)  This  is  unques- 
tionably the  law.  (See  also  Harris  v.  Hardrnan,  14  How.  334.) 
The  only  diflference  in  the  process  now  in  use  and  that  refer- 
red to  by  Mr.  Benedict  above  is,  that  arrest  for  debt  being 
aboUshed  the  precept  now  directs  the.  marshal  to  cite  the  de- 
fendant to  appear,  instead  of  directing  the  marshal  to  arrest 
him. 
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It  is  clear,  therefore,  that  to  attach  goods  without  any 
endeavor  to  find  and  serve  personally  the  defendants  when 
they  are  to  be  found  within  the  district,  is  an  abuse  of  the 
process  of  the  court,  and  the  facts  being  clearly  shown  or  ad- 
mitted, such  an  attachment  cannot  be  sustained. 

Cases  may  arise  raising  the  question  what  amount  of 
diligence  the  marshal  must  use  in  endeavoring  to  find  'the 
defendants,  or  what  circumstances  in  fact  will  justify  him  in 
returning  "  the  defendants  not  found,"  but  the  present  case 
is  free  from  all  such  question,  since  upon  the  undisputed  facts 
the  defendants  were  to  be  found  within  the  district  without 
any  difficulty  and  there  was  no  attempt  to  serve  them. 

It  is  insisted,  however,  on  behalf  of  the  libellants,  that  if 
the  return  is  false,  these  petitioners  have  no  such  standing  in 
court  or  relation  to  the  cause  that  they  can  make  this  motion ; 
that  the  respondents  alone  cotdd  have  this  relief  and  that  they 
do  not  ask  it  and  being  in  default  are  not  entitled  to  ask  it. 
There  is  no  groimd  for  this  claim.  These  petitioners  are 
directly  interested  in  the  result  of  the  suit.  Under  the  act  of 
1847  judgment  may  in  this  very  guit  be  ultimately  entered 
against  them.  Besides  that,  they  are  interested  in  the  pro- 
perty attached  and  are  the  parties  injured  by  the  abuse  of  the 
process  of  the  court.  It  would  be  very  singular  if  the  court 
could  not  relieve  them,  that  abuse  being  admitted.  It  is  also 
claimed  that  the  return  of  the  marshal  is  conclusive,  and  that 
the  only  remedy  is  by  an  action  for  a  false  return.  Where 
the  alleged  falsity  of  the  return  involves  a  question  of  fact,  the 
party  aggrieved  should  be  put  to  his  action  for  a  false  return 
that  the  question  may  be  properly  tried  and  the  right  of  ap- 
peal saved.  {Evaiis  v.  Parker,  20  Wend.  622  ;  Glover  v.  KeUey^ 
2  Paige  418.)  So  also  if  a  doubtful  question  of  law  arises  on 
admitted  or  uncontested  facts  it  should  not  be  determined  on 
motion.    But  the  power  of  the  court  in  a  proper  case  to  com- 
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pel  an  amendment  of  the  return  of  the  officer  on  motion  is  not 
denied,  but  is  recognized  by  the  very  authorities  which  hold 
that  an  action  for  a  false  return  is  the  remedy  where  the  ques- 
tion is  doubtful ;  and  in  this  case  it  seems  to  be  wholly  unnec- 
essary to  remit  these  parties  to  their  action,  because  there  is 
no  doubt  about  the  facts,  nor  any  doubt  that  on  those  facts 
the  return  is  false.  In  a  clear  case  the  court  will  on  motion 
or  of  its  own  motion  set  aside  proceedings  in  a  cause  where 
they  have  been  without  jurisdiction,  although  in  such  a  case 
if  the  jurisdictional  question  is  doubtful  the  objection  should 
be  taken  in  such  form  that  it  may  be  regularly  tried  and  not 
determined  on  affidavits.  (Dennistown  v.  Ih^aper,  5  Blatch. 
Rep.  340.)  In  such  cases  it  is  not  a  question  of  the  power  of 
the  court  over  its  own  proceedings  or  its  own  officers,  but  of 
the  proper  mode  in  which  that  power  shalH)e  exercised  with 
a  due  regard  to  the  rights  and  interests  of  the  parties. 

But  it  is  claimed  that  the  petitioners  are  estopped  by 
giving  the  bond  to  move  to  vacate  the  attachment  or  to  deny 
the  truth  of  the  return  or  the  validity  of  the  attachment ;  that 
new  rights  have  intervened  in  consequence  of  their  giving  the 
bond,  which  equitably  estop  them.  There  is  no  such  estop- 
pel. The  libellants  have  lost  no  rights  by  the  release  of  the 
vessel.  They  had  no  attachment,  no  right  in  her  to  lose.  The 
recital  of  the  attachment  in  the  bond  does  not  estop  the  claim- 
ants or  their  sureties.  The  libellants  have  done  nothing, 
nor  parted  with  any  value,  nor  altered  their  condition  on  the 
faith  of  the  claimants'  assertion  of  the  fact  of  the  attachment. 
On  the  contrary,  the  recital  in  the  bond  is  a  mere  recital  of 
what  the  libellant  has  procured  to  appear  to  be  the  fact  by 
his  proceedings,  that  is  to  say,  by  the  false  return  which  has 
been  made  in  his  behalf.  The  practice  in  this  case  appears 
to  be  in  effect  an  ingenious  but  unwarrantable  method  of 
levying  execution  before  getting  judgment  and  a  grossly  im- 

18 
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proper  extension  of  the  remedy  of  ioreign  attachment ;  and  to 
hold  parties  estopped  to  deny  the  fact  of  the  attachment, 
because  they  have  given  a  bond  for  the  property,  the  attach- 
ment of  which  they  were  misled  by  the  libellants  or  the  marshal 
to  believe  was  in  fact  made,  would  encourage  and  sanction 
this  irregular  practice.  The  attachment  being  void,  the  bond 
necessarily  fails  and  it  would  be  unjust  to  hold  the  parties  to 
it,  and  no  technical  niles  require  that  they  should  be  held  to 
it,  {Harris  v.  Ilardman,  14  How.  334.) 

It  is  also  objected  that  a  former  motion  to  vacate  the 
attachment  virtually  decided  this,  and  that,  this  motion  being 
the  renewal  of  the  former  motion,  could  not  be  made  without 
leave  of  the  court.  It  is  enough  to  say  on  these  points,  that 
the  former  motion  was  based  on  alleged  deceit  on  the  part  of 
the  libellants'  proctors  in  procuring  the  bond  to  be  given,  and 
it  was  denied  on  the  ground  that  such  deceit  was  not  shown. 
No  motion  was  then  made  to  compel  an  amendment  of  the 
return  and  the  return  was  held  conclusive  as  to  the  time  when 
the  attachment  wa%  made  for  the  purpose  of  that  motion. 
This  motion  is  made  on  an  order  to  show  cause,  whidi  itself 
permitted  the  renewal,  if  it  is  a  renewal,  of  the  former  motion. 

These  petitioners  cannot  ask  a  dismissal  of  the  libel. 
Notwithstanding  the  failure  to  acquire  jurisdiction  of  the  de- 
fendants or  their  pipperty  on  the  process  already  issued, 
another  process  may  issue  on  the  same  libel.  The  fact  that 
the  defendants  have  an  equitable  interest  or  an  attachable 
interest  in  the  ship  (if  it  be  so)  is  immaterial.  The  claimants 
as  general  owners  had  a  right  to  make  their  claim  and  to  bond 
the  vessel.  The  fact  that  the  respondents  have  made  affida- 
vit that  they  have  no  defence  and  desire  to  make  none,  is  also 
immaterial.  They  have  not  thereby  subjected  themselves  to 
the  jurisdiction  of  the  court,  nor  become  parties  to  the  action. 
They  have  not  appeared  as  defendants.    No  valid  attachment 
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of  their  property  has  been  made,  and  their  willingness  to 
have  the  interest  of  the  claimants  in  this  vessel  go  to  pay 
their  own  debts,  does  not  affect  the  claimants*  rights  in  the 
premises. 

An  order  will  be  entered  directing  the  marshal  to  amend 
his  return  by  striking  out  the  words  "  The  within  named  res- 
pondents not  found,"  and  vacating  the  attachment,  cancelling 
the  bond  and  vacating  all  proceedings  in  the  cause  subsequent 

■ 

to  the  issue  and  return  of  process. 

For  motion,  Abbott  Bros. 
For  libellant,  W.  R.  Beebe, 
For  marshal,  Mr.  Wakeman. 


SEPTEMBER,  1878.     ♦ 

THE  BAKK  AKCHEE.* 

pRAOTicB. — Bonding  Proobeds  of  Vessel. 

A  libel  was  filed  against  atvessel  on  a  bottomry  bond.  The  defa^t  of  all  per- 
sons was  entered  except  that  of  a  claimant  who  was  in  possession  at  the 
time  of  the  attachment  of  the  vessel,  claiming  under  mortgagees  overdue 
and  unpaid.  The  vessel  was  sold  and  the  proceeds  paid  into  court.  Both 
parties  applied  for  leave  to  bond  the  proceeds.  The  libellants  claimed  that 
evidence  already  taken  by  the  claimant,  if  unexplained  or  uncontradicted, 
established  their  right  to  the  amount  of  their  bottomry  bond  as  against  the 
vessel: 

Htld^  That,  though,  in  a  clear  case,  when  the  rights  of  the  libellant  were  ad- 
mitted, the  court  might  permit  him  to  take  the  money  from  the  registry  on 

•See  The  Bark  Archer,  9  Ben.  465. 
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giving  proper  security  for  its  return,  such  was  not  this  case,  the  Ubellants* 
right  being  denied  in  the  pleadings,  and  the  court  would  not  prejudge  it  on 
a  partial  production  of  the  evidence. 
Motion  of  the  llbellants  denied  and  motion  of  the  claimant  granted. 

Choate,  J.  Upon  a  libel  on  a  bottomry  bond,  default 
having  been  entered  against  all  persons  except  the  claim- 
ants who,  at  the  time  of  the  attachment  of  the  vessel,  were  in 
possession,  claiming  under  mortgages  overdue  and  unpaid, 
%e  vessel  has  been  sold  and  the  proceeds  paid  into  the  reg- 
istry. The  claimants  now  move  for  leave  to  take  out  of  the 
registry  the  proceeds,  upon  giving  the  customary  bond.  The 
libellants  also  move  to  be  allowed  to  take  out  the  money  on 
giving  bonds,  on  the  ground  that  the  testimony  already  taken 
in  the  cause  by  the  claimants,  if  unexplained  or  uncontra- 
dicted, establishes  the  right  of  the  libellants  to  the  amount 
of  their  bottomry  bond  as  against  the  vessel.  In  a  clear 
case,  where  the  right  of  the  libellant  is  virtually  admitted,  he 
might  be  permitted  to  take  the  proceeds  from  the  registry, 
giving  suitable  security  for  its  return ;  but  that  is  not  this 
case.  The  right  of  the  libellants  is  disputed  upon  the  plead- 
ings, and  the  question  can  not  be  prejudged  upon  a  partial 
production  of  the  testimony.  Their  motion  must  therefore 
be  denied.  The  claimants  should  be  allowed  to  bond  the 
proceeds,  as  they  would  have  been  entitled  to  bond  the  ves" 
sel,  if  still  in  the  custody  of  the  marshal.  Their  possession 
of  the  property  has  been  interrupted  by  the  process  of  the 
court  to  enable  the  libellants  to  prove  their  claim  against  it, 
and  the  same  reasons  which  make  it  proper  that  parties 
from  whose  possession  the  vessel  is  taken  should  be  allowed 
to  bond  her,  make  it  also  proper  and  right  that  they  should 
on  the  like  terms  receive  the  possession  of  the  money  into 
which  the  vessel  has  been  converted.  The  system  of  bond- 
ing is  intended  to  mitigate  the  hardships  attendant  upon  the 
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seizure  of  the  property,  while  at  the  same  time  aflfording  to 
parties  having  claims  to  assert  against  it  a  reasonable  secur- 
ity for  payment  of  their  claims.  Upon  the  bonding  of  the 
proceeds  the  libellants  will  have  all  the  security  that  libel- 
lants  ordinarily  have. 

Motion  of  claimants  granted. 

For  libellants,  T.  t,  Meyer  and  R.  D,  Benedict 
For  claimants,  W,  W.  Goodrich. 


SEPTEMBER,  1878. 

THE  STEAMSHIP  ALEXANDEIA. 

Collision. — Damages.— Intbrbst  on  Dbmurrage.— Ctjstodt  of  Cargo. 

In  a  collision  case  the  owners  of  the  injured  vessel  may  recover  interest  on  the 

sum  allowed  them  for  the  demurrage  of  their  vessel.* 
A  reasonable  sum  for  the  care  and  custody  of  cargo  is  also  to  be  allowed,  but 

not  interest  on  the  value  of  the  cargo. 

Choate,  J.  Exceptions  to  the  report  of  a  commission- 
er on  the  amount  of  the  damages  sustained  by  the  libellants 
in  a  case  of  collision.  One  of  the  items  allowed  is  demur- 
rage, or  an  allowance  for  the  loss  of  the  use  of  the  libellants' 
Tossel  while  being  repaired.  It  was  agreed  between  the 
parties  that  the  fair  rate  of  demurrage  was  sixty  dollars  per 

*  Contra.  The  EUHticl,  4  Fed.  Rep.  578.    And  see  The  leaao  Newton,  4 
BUMteh.  23 ;  The  M.-  M.  Caleb,  10  id.  470. 
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day,  making  this  item  $1,920.  The  libeUants  claimed  in- 
tc^rent  on  this  item,  which  was  refused  by  the  commissioner, 
to  which  refusal  the  libellants  except.  It  seems  to  me  that 
the  libellants  are  entitled  to  interest  on  this  item  from  the 
date  of  the  commencement  of  the  suit.  The  item  itself  is 
allowed  because  it  is  a  loss  directly  caused  by  the  collision, 
and  sustained  by  the  libellants.  That  loss  had  been  sus- 
tained prior  to  the  commencement  of  the  suit.  They  have 
been  kept  out  of  it  since  that  time  by  the  defence  interposed 
in  the  suit.  Their  indemnity  obviously  will  not  be  complete 
unless  interest  is  allowed.  The  case  comes  within  the  prin- 
ciple of  the  case  of  I'he  America^  11  Blatchf.  486.  In  the 
case  of  Mailer  v.  Express^  (6c.,  Line,  61  N.  Y.  316,  it  was  ex- 
pressly ruled  by  the  New  York  Court  of  Appeals  that  inter- 
est slfould  be  allowed  on  an  item  of  damages  of  this  char9<;- 
ter.  It  seems  to  have  been  once  the  rule  of  the  common . 
law  that  interest  will  not  be  allowed  on  an  unliquidated 
claim  for  damages,  even  in  cases  sounding  in  the  contract, 
but  this  rule  has  been  greatly  modified.  In  the  case  of  Fos- 
ter V.  Ooddurd,  tried  in  the  Circuit  Court  of  the  United 
States  in  this  district,  before  Judge  Blatchford  and  a  jury, 
the  case  being  assumpsit  for  services  of  a  mercantile  agent  on 
a  quantum  meruit,  the  jury  were  instructed  that  having  found 
the  value  of  the  service,  they  should  add  interest  from  the 
commencement  of  the  suit.  The  case  went  to  the  Supreme 
Coiurt,  and  the  judgment  was  affirmed.  This  ruling  seems 
not  to  have  been  questioned  there.  (Ooddard  v.  Foster y  17 
Wall.  123.)  The  disallowance  of  interest  in  the  present  case 
is  said  to  be  in  accordance  with  the  practice  in  this  court ; 
but  I  am  referred  to  no  case  where  the  court  has  actually 
passed  upon  the  question.  Damages  in  collision  cases  in  the 
courts  of  admiralty  are,  in  general,  to  be  estimated  "  in  the 
same  manner  as  in  other  suits  of  like  nature  for  injuries  to 
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personal  property."  {The  Baltimore^  8  Wall.  386.)  It  can 
not  be  claimed,  therefore,  that  the  disallowance  of  this  claim 
for  interest  can  rest  on  any  principle  as  to  computing  dam- 
ages peculiar  to  this  court  as  a  court  of  admiralty.  This  ex- 
ception is  therefore  aUowed.  The  commissioner  rightly  held 
the  claim  for  damages,  by  reason  of  the  prolongation  of  the 
subsequent  voyage,  too  remote  and  speculative  to  be  allowed. 
He  also  correctly  held  upon  the  testimony  that  the  sum  al- 
lowed for  the  care  and  custody  of  the  cai^o  was  a  reasonable 
compensation  therefor.  So,  also,  he  properly  disallowed  the 
claim  for  interest  on  the  cargo  during  its  detention.  Full 
damages  were  allowed  for  the  injury  to  the  cargo  with  in- 
terest. 

Libellants'  1st  exception  sustained,  2d  and  3d  overruled. 
Claimants'  exception  overruled. 

For  libellants,  Scudder  <&  Carter  {O,  A,  Black), 
For  claimants,  H.  Nicole, 


'SEPTEMBER,  1878. 

THE  TOW-BOAT  JAMES  McMAHON. 

Plxadiko.— Bbbaoh  of  Contract  to  Tow.— Lien. 

A  libel  was  filed  by  the  owner  of  the  canal  boat  M.,  averring  that  an  agree* 

.    ment  was  made  by  her  owner  with  the  owner  of  a  tow-boat  to  tow  the  M. 

from  New  York  to  Troy  for  f  16 :  that  the  $16  was  paid  and  the  M.  was 
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ready  at  the  appointed  place  to  betaken  in  tow,  and  that  the  tow-boat  made 
the  voyage  but  refused  to  give  the  M.  a  place  in  her  tow  and  neglected  to 
tow  her  as  agreed,  whereby  damage  accrued,  for  which  the  tow-boat  was 
sought  to  be  made  liable  in  rem.  The  owner  of  the  tow-boat  excepted  to 
the  libel,  claiming  that  the  facts  showed  an  executory  contract,  not  binding 
on  the  tow-boat,  and  out  of  a  refusal  to  perform  which  no  lien  attaches  to 
the  boat: 
Held,  That  the  facts  set  up  in  the  libel  constituted  a  good  cause  of  action  in 
rem  against  the  tow-boat. 

Benedict,  J.  This  case  comes  before  the  court  upon  an 
exception  to  the  libel,  upon  the  ground  that  the  facts  stated 
do  not  make  out  a  case  of  liability  on  the  part  of  the  vessel 
proceeded  against. 

The  averments  of  the  libel  are,  in  substance,  that  on  a 
day  named,  the  master  and  owners  of  the  tow-boat  James 
McMahon  made  a  contract  with  the  ovmer  of  the  canal  boat 
Mars,  wherein  it  was  agreed  that  the  James  McMahon,  then 
in  the  port  of  New  York,  should  tow  the  boat  Mars,  upon  a 
voyage  from  New  York  to  Troy,  for  the  sum  of  |15  towage. 
That  thereupon  the  owner  of  the  Mars  paid  to  the  owner  of 
the  James  McMahon  the  towage  agreed  on,  and  thereafter  the 
James  McMahon  entered  upon  and  performed  the  voyage 
from  New  York  to  Troy,  but  refused  to  give  the  Mars  a  place 
in  her  tow  and  wholly  neglected  to  tow  the  Mars  as  agreed, 
although  the  Mars  was  waiting  at  the  place  agreed  on  and 
ready  to  be  towed  on  the  voyage  in  question,  whence  dam- 
age was  caused  to  the  owner  of  the  Mars. 

These  facts,  as  the  claimant  contends,  make  the  case  one 
of  an  executory  contract,  not  binding  upon  the  tow-boat,  and 
out  of  a  refusal  to  perform  which  no  lien  attaches  to  the  tow- 
boat.  In  support  of  the  exception,  reference  is  made  to  the 
case  of  the  General  SheHdan  (2  Ben,  294). 

As  I  view  the  case  it  differs  from  the  case  of  the  General 
Slieridan  in  several  important  particulars. 
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Fh'sL — In  this  case  the  contract  was  performed  so  far  as 
the  canal  boat  was  concerned.  The  towage  was  paid  and  the 
boat  ready  at  the  appointed  place  to  be  taken  in  tow  accord- 
ing to  the  agreement.  Second. — The  voyage  upon  which  it 
was  agreed  the  canal  boat  should  be  taken  in  tow  was 
entered  upon.  The  tow-boat,  as  had  been  agreed,  took  a 
tow  from  New  York  to  Troy  at  the  time  specified,  but  did  not 
take  the  Mars  in  that  tow  as  it  had  been  agreed  she  should  do. 
It  is  not  therefore  the  case  of  a  contract  purely  execu- 
tory. When  the  breach  of  the  contract  occurred,  the  tow- 
boat  was  in  the  act  of  making  the  voyage  agreed  on.  The 
canal  boat  was  awaiting  to  be  taken  in  tow  and  the  towage 
had  already  been  paid.  I  am  aware  of  no  authority  for  hold- 
ing that  in  such  a  case  the  vessel  is  not  liable  for  the  dam- 
ages caused  by  the  breach  stated. 

It  will  be  observed  that  the  contract  set  forth  in  the 
Ubel  was  made  by  the  master  of  the  tow-boat,  who  was  also 
her  owner,  and,  as  the  libel  avers,  was  in  the  usual  course  of 
the  employment  in  which  the  tow-boat  was  then  engaged. 
There  is,  therefore,  no  question  of  want  of  authority  to  bind 
the  vessel,  as  was  the  case  in  Grant  v.  Ncrrway  (18  Eng.  Law 
and  Eq.  561)  and  in  the  Schooner  Freeman  (18  How.  182). 
Neither  is  this  the  case  of  an  agreement  to  make  a  mari- 
time contract,  as  was  the  case  of  the  Pauline  (1  Bissell  398). 
The  contract  sued  on  is  the  maritime  contract  itseU — 
maritime  because  it  was  an  agreement  to  transport  a  vessel 
upon  navigable  waters,  and  perfected  as  a  contract  by  the  pay- 
ment and  receipt  of  the  towage  money.  No  other  payment 
was  to  be  made,  nothing  further  was  to  be  done  by  the 
canal  boat  and  no  other  contract  was  contemplated.  The 
liability  of  the  owner  was  complete.  An  action  in  personam 
in  the  admiralty,  founded  upon  the  contract  as  it  stands, 

could  undoubtedly  be  maintained.    It  was  a  contract  for  the 

U 
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benefit  of  the  tow-boat,  to  enable  her  to  earn  towage,  and  it 
in  fact  brought  her  towage  to  the  amount  agreed,  viz:  $15. 
If,  then,  the  contract  had  become  binding  on  the  owners  of 
the  tow-boat,  why  should  not  the  boat  herself  be  bound, 
being  as  it  was  for  the  benefit  of  the  tow-boat?  No  reason  is 
seen  for  exempting  the  Tessel  from  Uabilitj  in  such  a  case,  if 
vessels  are  ever  to  be  held  bound  by  contracts  of  affreight- 
ment. 

It  is  supposed  that  the  case  of  Yandeicater  v.  Mills  (19 
How.  90),  referred  to  in  the  case  of  the  General  Sheridan  as 
authority  for  the  decision  in  that  case,  is  an  authority 
adverse  to  the  libellant's  claim  in  this  case.  But  for  the 
reasons  above  stated,  I  am  of  the  opinion  that  the  facts  in 
this  case  already  alluded  to  take  it  out  of  the  scope  of  any 
rule  declared  in  the  case  of  Vandeioater  v.  Mills,  Moreover, 
this  latter  case  is  commented  upon,  by  the  Supreme  Court 
itself,  in  the  case  oi  Buckley  y.  Naumke^ig  Steam  Cotton  Ob.(24 
How.  392),  and  pains  apparently  is  there  taken  to  limit  its 
effect,  for  it  is  treated  as  laying  down  jio  different  rule  from 
that  declared  in  Chant  v.  Norway^  and  the  Schooner  Freeman 
(18  How.  182),  in  which  cases  the  action  in  rem  failed,  for 
want  of  authority  in  the  master  to  bind  the  vessel  for  the 
contract  sued  on,  and  as  belonging  to  a  class  of  cases  where, 
as  the  court  say :  "  There  was  no  contract  of  affireightment 
binding  between  the  parties,  as  there  had  been  no  fulfilment 
on  the  part  of  the  shipper,  namely,  the  delivery  of  the  cargo." 
Here  the  contract  is  a  towing  contract,  which  does  not  look 
to  the  delivery  of  a  cargo  on  board  the  ship  by  a  shipper 
thereof,  but  to  a  taking  a  boat  to  be  part  of  a  tow,  on  a  voy- 
age which  was  not  abandoned,  but  made ;  and  this  contract 
had  become  binding  on  the  owners  of  the  tow-boat  and  been 
fulfilled  by  the  other  party. 
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In  the  case  last  referred  to,  from  the  decisions  of  the 
Supreme  Conrt  (24  How.  292),  the  court  go  on  to  announce 
that  it  is  too  narrow  and  limited  a  view  of  the  liability  of  the 
vessel  to  require  a  physical  connection  with  the  vessel  as  a 
foundation  for  the  liabiUty  in  rem. 

In  this  case,  then,  it  is  a  mistake  to  suppose  that  the 
fact  that  the  canal  boat  was  never  taken  hold  of  by  the  tow- 
boat,  is  sufficient  to  exempt  the  tow-boat  from  liability. 
That  fact  is  not  material  in  a  case  like  this,  where  the  tow- 
-boat  agreed  to  come  and  take  the  canal  boat  and  tow  her  to 
Troy,  on  a  certain  voyage,  and  where  the  tow^age  agreed  on 
was  paid,  and  the  voyage  not  abandoned,  but  made  ;  the 
canal  boat  not  being  taken,  simply  because  the  tow-boat  neg- 
lected to  stop  for  her.  In  such  a  state  of  facts,  the  liability 
of  the  tow-boat  was  complete  from  the  moment  of  her  omis- 
sion to  stop  for  the  Mars,  and  she  is  liable  to  be  proceeded 
against  i?i  rem  for  the  damages  resulting  from  such  violation 
of  the  contract. 

The  exception  is  therefore  overruled,  and  a  decree  given 
in  favor  of  the  libellant,  with  leave  to  the  claimant  to  file  an 
answer  upon  payment  of  costs. 


For  libellant,  T.  C,  Cainpbell. 
For  claimant,  E,  D,  McCarthy, 
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WrABFAOB.— MaKINO  FA6T  TO  PiVB. 

The  C.  wae  a  large  steamship,  having  a  regular  berth  at  a  pier,  which  she 
could  enter  with  safety  only  at  slack  water.  She  arrived  at  her  berth 
one  day  at  10  a.  m.,  when  the  tide  did  not  serve  till  1  p.  m.,  and  she  accord* 
ingly  made  fast  at  the  end  of  her  pier.  She  was  so  long  that  she  overlapped 
the  piers  on  either  side,  and  a  line  was  thrown  from  her  to  the  pier  which 
was  overlapped  by  her  bow,  for  her  better  security  while  waiting  the  tide  : 

Held,  That  the  C.  did  not  '^  make  fast  to  "  such  pier  within  the  meaning  of 
the  wharfage  act  of  the  State  of  New  York,  and  that  the  owner  of  that  pier 
was  not  eiltitled  to  recover  against  her  for  wharfage. 

Benedict,  J.  This  is  an  action  to  recover  wharfage. 
The  facts  are  not  in  dispute. 

The  Cornwall  is  a  large  steamship  which  has  a  regular 
berth  at  the  pier  at  foot  of  Fletcher  street,  but  which  she  could 
enter  with  safety  only  at  slack  water.  At  the  time  in  ques- 
tion, she  arrived  at  her  slip  at  10  a.  m.,  but  the  tide  did  nqt 
serve  till  1  p.  m.  She  accordingly  waited  for  the  tide  and 
made  fast  at  the  end  of  the  pier.  When  so  made  fast,  her 
length  was  such  that  she  overlapped  an  adjoining  pier  on 
either  side.  To  the  pier  thus  overlapped  by  her  stem,  which 
belonged  to  the  libellant,  a  line  was  run  from  the  steamship 
for  her  better  security,  while  so  waiting  for  the  tide. 

Upon  these  facts  the  libellant  claims  to  be  entitled  to 
recover  wharfage  for  a  day,  upon  the  ground  that  the  steam-* 
ship  made  fast  to  his  wharf  for  part  of  a  day,  within  the 
meaning  of  the  statute  of  the  State,  which  declares  that  "  it 
shall  be  lawful  to  charge  and  receive  from  every  vessel  that 
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uses  or  makes  fast  to  any  pier,  or  makes  fast  to  any  vessel 
lying  at  such  pier  or  to  any  vessel  lying  outside  of  such  ves- 
sel— for  every  day  or  part  of  a  day,  for  a  vessel  of  200  tons 
burden  and  under,  2  cents  per  ton,  etc.,  etc." 

This  statute  has  been  interpreted  by  the  highest  court 
of  the  State  {Taylor  v.  The  Atlantic  Mutual  Lis,  Co.y  37 
N.  Y.  275),  to  intend  that  the  rates  named  are  to  be  paid  for 
the  use  of  the  wharf,  and  also  to  make  the  fact  of  making 
fast  to  a  wharf  or  to  any  other  vessel  which  is  itself  fastened 
to  such  wharf,  evidence  of  a  use  of  the  wharf  within  the 
meaning  of  the  act. 

But  I  do  not  understand  that  it  has  ever  been  held  that 
proof  of  making  fast  to  a  wharf  shall,  under  all  circum- 
stances, be  conclusive  evidence  of  a  use  of  the  wharf  within 
the  meaning  of  the  Act.  In  the  moving  of  vessels,  it  often 
becomes  necessary  to  cast  a  line  upon  a  wharf,  when  no  one 
can  suppose  that  the  wharf  has  been  used  within  the  meaning 
of  the  statute,  so  as  to  render  the  vessel  liable  for  wharfage. 

Evidently,  it  was  intended  that  there  should  be  some 
limitation  attached  to  the  words  "  made  fast  to."  It  may  be 
difficult  to  fix  with  precision  the  extent  of  the  limitation  in- 
tended ;  but  I  think  it  can  safely  be  said,  that,  notwithstand- 
ing the  fact  that  this  steamship  had  a  line  fast  to  the  libel- 
lant's  pier,  the  other  facts  in  evidence  show  that  she  did  not 
make  use  of  the  wharf  within  the  meaning  of  the  act.  It 
may  be  that  for  such  an  obstruction  of  access  to  the  libel- 
lant's  wharf  as  the  evidence  shows  an  action  can  be  main- 
tained ;  but  upon  the  the  facts  proved  no  liability  for  wharf- 
age was  incurred  on  the  part  of  the  Cornwall. 

The  libel  is  therefore  dismissed  with  costs. 

For  libellant,  Beehe^  Wilcox  and  Hohba, 
For  claimant,  Foster  <&  Thomson, 
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DiBAOBBBMENT  AMONG  ShIP  OwNBKB.— SaLB  OF  SbIP  ON  APPLICATION  OT 

Half  Ownbrs. — Crabteb  Eyidbncb. — Moktoaqb. 

The  Admiralty  has  jurisdiction  to  order  the  sale  of  a  vessel  on  the  application 
of  the  owners  of  one-half  of  her,  in  case  of  a  disa^eement  between  them  and 
the  owners  of  the  other  half.  But  such  disagreement  must  be  such  as  pre- 
vents the  present  employment  of  the  ship,  and  the  owners  asking  for  a  sale 
must  either  propose  a  different  employment  of  the  ship,  or,  if  they  merely 
object  to  the  voyage  or  the  master  proposed  by  the  other  moiety,  their  ob- 
jection must  be  based  on  reasonable  ground. 

The  owners  of  half  of  a  ship  applied  to  the  court  for  a  decree  of  sale.  It  ap- 
peared that,  at  the  time  of  filing  the  libel,  the  ship  was  loading  in  New  York 
under  a  charter  for  San  Francisco.  Some  of  the  owners  of  the  vessel  resided 
in  New  York  and  some  in  Maine,  and,  when  she  had  been  in  New  York  be- 
fore, some  of  her  business  had  been  done  by  S.  &  Co.,  who,  together  with 
the  father  of  S.,  owned  and  controlled  one-half  of  the  ship.  S.  had  accepted 
this  charter  while  the  vessel  was  yet  at  sea,  after  a  conference  with  his  father 
who  was  in  Maine,  and  made  some  effort  to  consult  with  the  Mune  owners. 
After  the  charter  had  been  accepted  L.,  who  represented  the  owners  of  the 
other  half  of  the  ship,  came  to  New  York  and,  having  inquired  of  S.  If  she 
was  chartered  and  received  an  evasive  answer,  then  informed  S.  that,  as 
representing  the  owners  of  the  other  half,  he  did  not  wish  the  ship  chartered. 
S.  then  told  liim  the  ship  was  chartered.  L.  did  not  then  repudiate  the  char- 
ter or  take  any  steps  to  prevent  the  signing  of  the  charter  party  by  the  mas- 
ter, which  was  done  after  the  arrival  of  the  ship  in  New  York.  There  was 
dissatisfaction  on  the  part  of  L.  and  those  owners  who  acted  with  him  as  to 
the  agency  of  S.  &  Co.  or  the  father  of  S.,  and  as  to  some  previous  transac- 
tions in  reference  to  the  ship;  and  after  the  vessel  was  partly  loaded,  L.  and 
the  other  owners  for  whom  he  acted  filed  a  libel  against  the  ship  and  the 
owners  of  the  other  half  to  obtain  a  sale : 
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Beld,  That,  under  the  circumstances  of  the  case,  the  libellants  had  not  shown 
sufficient  grounds  to  call  on  the  court  to  exercise  the  discretionary  power  of 
sale ; 

That  evidence  tending  to  show  that  as  to  part  of  the  vessel,  to  which  L.  held 
the  l^al  title,  the  master  of  the  vessel  held  an  equitable  interest  by  reason 
of  which  he  had  intervened  in  the  cause  and  answered,  opposing  the  sale, 
was  admissible  in  order  to  show  to  the  court  all  the  circumstances  in  the 
face  of  which  it  was  called  to  exercise  its  discretion. 

V  Choate,  J.  This  is  a  suit  of  licitation  and  pattition 
brought  by  the  owners  of  a  moiety  of  the  ship  Annie  H. 
Smith,  against  the  ship  and  the  owners  of  the  other  moiety. 
The  libel  prays  a  sale  of  the  ship  under  the  decree  of  the 
Court  and  the  distribution  of  the  proceeds  among  the  owners. 
That  the  Courts  of  Admiralty  have  jurisdiction  of  such  a  suit, 
seems  to  be  settled  by  authority,  so  far  as  this  country  is  con- 
cerned. There  are  three  reported  cases  in  which  the  Court 
has  entertained  such  a  suit,  and  granted  the  relief  here  pray- 
ed for.  They  are  the  case  of  the  sloop  Hope  in  the  District 
Court  of  South  Carolina  in  1793  {Bee's  Hep,  2),  the  case  of 
27ie  Seneca  in  the  Circuit  Court  for  the  Eastern  District  of 
Pennsylvania  in  1829  (18  Atner,  Jur,  486),  and  the  case  of 
The  Vincennes  in  the  District  .Court  of  Maine,  in  1851  (cited 
2  Parsons  on  Shipping  and  Adm.,  343).  These  decisions  have 
received  the  emphatic  approval  of  eminent  text  writers  as 
being  in  accordance  with  the  principles  of  the  maritime  law. 
{Story  on  PartnerMj?,  §  438  ;  Benedict's  Admij^alty  2d  Ed.^ 
§  274 ;  ^Parsons  A,<&  S.  343;  Dunlap's  Adm,  Pr,,  p.  67;  2Ke7it 
Com,,  370.) 

In  the  case  of  The  Seneca,  Judge  Hopkinson,  of  the  Dis- 
trict Court,  denied  the  reUef  on  the  ground  that  the  Court  had 
not  jurisdiction,  and  the  English  Court  of  Admiralty  has  also 
declined  to  exercise  this  power,  but  the  great  weight  of  au- 
thority is  in  favor  of  the  jurisdiction ;  and  in  cases  where  the 
relief  is  shown  to  be  necessary,  the  sale  by  decree  of  the  Court 
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seemB  to  be  the  only  practicable  means  of  restoring  the  ship 
to  its  proper  use  as  a  vehicle  of  commerce,  and  therefore 
highly  beneficial  to  those  public  interests  which  are  peculiarly 
the  care  of  the  Admiralty.  The  fact  that  the  power  is  not 
exercised  in  England  may  be  accounted  for,  perhaps,  by  the 
well  known  restrictions  to  which  the  jurisdiction  of  the  Eng- 
lish Admiralty  Courts  was  subjected  in  early  times  through 
the  jealousy  and  the  greater  power  of  the  other  Courts.  This 
power  of  sale,  so  far  as  the  cases  have  gone,  has  only  been 
exercised  where  the  owners  are  equally  divided  in  respect  to 
the  employment  of  the  ship  or  appointment  of  the  master. 
Where  they  are  unequally  divided,  the  rights  of  the  majority 
and  minority  owners  respectively  are  for  the  most  part  well 
settled.  The  majority  in  interest  have  the  right  to  employ 
the  ship  in  navigation,  notwithstanding  the  objection  and 
protest  of  the  minority  and  their  refusal  to  join  in  the  adven- 
ture, but  in  such  a  case  the  minority  may  require  security  for 
the  safe  return  of  the  vessel.  If  the  majority  in  interest  un- 
reasonably refuse  to  employ  the  ship,  it  has  been  suggested 
that  a  sale  may  be  enforced.  ( WiUings  v.  Blighty  2  Pet.  Adm. 
290.) 

Of  the  cases  where  a  sale  has  been  decreed  upon  a  dis- 
agreement between  equal  moiety  part  owners,  the  case  of  The 
Seneca  is  the  only  one  reported  with  sufficient  fullness  to 
show  the  particular  circumstances  under  which  the  power  was 
exercised,  and  the  views  of  the  Court  as  to  the  reasons  and 
grounds  for  the  exercise  of  the  power  to  decree  a  sale  as  be- 
tween the  equal  part  owners,  which  reasons  and  grounds  must, 
of  course,  limit  and  control  the  action  of  the  court,  in  order- 
ing or  refusing  a  sale  in  each  case  presented  to  it.  In  the 
case  of  The  Seneca,  the  respondent  was  owner  of  one-half  of 
the  vessel,  was  in  possession  of  her,  and  had  made  several 
voyages  in  her  as  master,  to  the  dissatisfaction  of  the  owners 
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of  tlie  other  half,  whose  interest  the  libellants  had  purchased; 
and  he  had  projected  another  Toyage,  and  insisted  on  fitting 
her  out  at  great  expense,  and  upon  going  in  her  as  master. 
The  libellants  on  the  other  hand  had  refused  to  incur  any 
expense  for  the  outfit  of  the  vessel  for  a  voyage  to  he  conduct- 
ed hy  tlie  respondent  They  had  appointed  .or  attempted  to 
appoint  another  master,  and  were  ready  and  willing  to  em- 
ploy the  ship.  It  is  obvious  that  the  disagreement  between 
the  part  owners  in  that  case  was  such  in  its  nature  and  effect, 
under  the  circumstances  in  which  the  vessel  was  placed,  that 
it  operated  effectually  to  prevent  the  present  use  or  employ- 
ment of  the  vessel  at  all  in  navigation.  The  parties  being 
equal  in  their  right  to  control  the  employment  of  the  ship 
and  the  appointment  of  the  master,  the  effect  of  the  disagree- 
ment was,  as  Mr.  Justice  Washington  distinctly  points  out  (p. 
492),  that  "  the  vessel  must  remain  unemployed,  since  neither 
owner  can  otherwise  than  tortiously  send  her  to  sea  against 
the  will  of  the  other." 

I  think,  also,  that  it  is  clear  from  the  report  of  the  case, 
that  it  was  the  opinion  of  that  learned  judge,  that  the  power 
of  the  court  to  interfere  and  order  a  sale  depends  upon  thi^ 
as  an  essential  and  controlling  element :  that  in  the  situation 
of  the  parties  and  the  ship,  as  existing  when  the  suit  is 
brought,  the  ship  cannot  rightfully  be  sent  to  sea  by  either 
party.  And  it  also  appears  from  the  authorities  upon  which 
he  relies  as  supporting  his  opinion,  that  such  is  the  ground  or 
one  of  the  chief  grounds  upon  which  the  power  to  sell  rests, 
as  the  same  has  been  declared  or  recognized  in  the  foreign 
maritime  codes  to  which  he  refers.  Thus  he  cites  with  appro- 
val, the  following  statement  of  the  provisions  of  the  Boman 
Marine  Code :  "  (1.)  That  the  opinion  and  decision  of  the 
majority  in  interest  of  the  owners  concerning  the  employment 
of  the  vessel  is  to  govern,  and,  therefore,  they  may  on  any 
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probable  design,  freight  out  or  send  the  ship  to  sea,  though 
against  the  will  of  the  minority.  (2.)  But  if  the  majority  refuse 
to  employ  the  vessel,  though  Ihey  cannot  be  compelled  to  it 
by  the  minority,  neither  can  their  refusal  keep  the  vessel  idle, 
to  the  injury  of  the  minority,  or  to  the  public  detriment ;  and 
since,  in  such  a  case,  the  minority  can  neither  employ  her 
themselves,  nor  force  the  majority  to  do  so,  the  vessel  may 
be  valued  and  sold.  (3.)  If  the  interest  of  the  owners  be 
eqxud^  and  they  diflfer  about  the  employment  of  the  vessel,  one- 
half  being  in  favor  of  employing  her,  and  the  other  opposed 
to  it,  in  that  case  the  willing  owner  may  send  her  out."  He 
also  cites  the  6th  Article  of  the  Marine  Code  of  France,  said 
to  have  been  published  as  early  as  1681,  as  follows :  "  No 
person  can  constrain  his  partner  to  proceed  to  the  public  sale 
of  a  ship  held  in  common,  except  the  opinions  of  the  owners 
be  equally  divided  about  the  undertaking  of  some  voyage." 
And  he  also  cites  and  accepts  as  just  and  reasonable,  Valin's 
commentary  on  this  rule,  as  follows :  "  The  case  excepted  in 
this  article  is  where  the  opinions  of  the  parties  are  equally  di- 
vided on  the  undertaking  of  some  voyage,  upon  which 
we  may  remark,  that  the  question  is  not  of  two  equal  opinions, 
of  which  one  is  to  leave  the  vessel  without  any  kind  of  voyage, 
and  the  other  to  undertake  such  or  such  a  voyage,  there  being 
no  doubt  in  that  case,  that  the  opinion  favorable  to  a  voyage 
ought  to  prevail,  sa\ing  the  right  to  discuss  the  projected 
voyage ;  but  solely  of  the  case  of  two  opinions  equally  divided 
upon  the  particular  enterprise  projected  by  one  moiety  of  the 
persons  interested,  and  rejected  by  the  other  moiety ;  whether 
that  moiety  proposes,  on  its  part,  another  voyage,  or  confines 
itseK  to  a  disapproval  of  \i,  provided,  nevertheless,  thut  it  gives 
plausible  reasons  for  its  condicct  ;  otherwise  this  would  have 
the  air  of  an  absolute  refusal  to  permit  the  vessel  to  be  navi- 
gated, which  justice  could  not  tolerate,  being  contrary  to  the 
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object  of  the  vessel,  to  the  original  intention  of  the  parties, 
and  the  interests  of  commerce."  Tlie  particular  point  of  dis- 
agreement in  the  case  of  The  Seneca,  was,  as  to  who  should  go 
as  master ;  and  Mr.  Justice  Washington  held  that  although 
not  expressly  mentioned  in  these  foreign  codes,  the  case  was 
within  their  reason,  because  a  disagreement  as  to  the  master 
operated  as  effectually  as  a  disagreement  as  to  the  voyage  to 
be  undertaken,  to  prevent  the  ship  from  being  sent  to  sea ; 
and  he  held  further,  that  if  the  moiety  objecting  to  a  master, 
honestly  entertained  an  objection  to  him,  on  the  ground  of 
their  want  of  confidence  in  his  skill  or  integrity,  they  did  as- 
sign a  plausible  reason  for  their  conduct.  From  this  case, 
therefore,  and  the  authorities  on  which  it  rests,  may  be  de- 
duced these  rules,  as  governing  and  limiting  the  exercise  of 
this  powder  of  sale  on  the  application  of  a  moiety  of  the  own- 
ers :  first,  that  the  disagreement  must  be  such  as  prevents  the 
present  employment  of  the  ship  in  navigation  ;  and,  secondly, 
that  the  objecting  moiety  asking  for  a  sale,  must  either  pro- 
pose a  different  employment  of  the  ship,  or,  if  they  merely 
object  to  the  voyage  or  the  master  proposed  by  the  other 
moiety,  their  objection  must  be  based  on  reasonable  grounds. 
And  this  result  is  entirely  in  accordance  w  ith  the  principles 
applied  by  Courts  of  Admiralty  in  dealing  with  the  rights, 
duties  and  powers  of  part  owners  of  ships,  whether  equally  or 
unequally  divided  in  opinion,  and  which  are  well  expressed 
by  Judge  Peters,  in  the  case  of  Willings  v.  Blight,  2  Peter's 
Adm.  Dec.  p.  292  :  "  It  is  a  principle  discernible  in  all  Mari- 
time Codes,  that  every  encouragement  and  assistance  should 
be  afforded  to  those  who  are  ready  to  give  to  their  ships  con- 
stant employment,  and  this  not  only  for  the  particular  profit 
of  owners,  but  for  the  general  interests  and  prosperity  of  com- 
merce. If  agriculture  be,  according  to  the  happy  allusion  of 
the  gfeat  Sully,  '  one  of  the  breasts  from  which  the  State  must 


116  SOUTHERN  DISTRICT  OF  NEW  YORK, 

The  Ship  Annie  H.  Smith. 

draw  its  nourishment,'  commerce  is  certainly  tie  other.  The 
earth,  the  parent  of  both,  is  the  immediate  foundation  and 
support  of  the  one,  and  ships  are  the  moving  power,  instru- 
ments and  facilities  of  the  other.  Both  must  be  rendered  pro- 
ductive by  industry  and  ingenuity.  The  interests  and  com- 
forts of  the  community  wijl  droop,  and  finally  perish,  if  either 
be  permitted  to  remain  entirely  at  rest.  The  former  will  less 
ruinously  bear  neglect  and  throw  up  spontaneous  products  . 
but  the  latter  requires  unremitted  employment,  attention  and 
enterprise,  to  insure  utility  and  profit.  A  privation  of  freight, 
the  fruit  and  crop  of  shipping,  seems  therefore  to  be  an  ap- 
propriate mulct  on  indolent,  perverse,  or  negligent  part-own- 
ers. The  drones  OMghi  not  to  share  in  the  stores  acquired  and 
accumulated  by  the  labor,  activity,  foresight  and  management 
of  the  bees.  Although  the  hive  may  be  common  property,  it 
is  destructively  useless  to  all  if  not  furnished  with  means  of 
profit  and  support  by  industry  and  exertion,  which  should  be 
jointly  applied  by  all  before  they  participate  in  beneficial  re- 
sults. Nor  should  the  idle  and  incompetent  be  permitted  to 
hold  it  vacant  and  useless,  to  the  injury  and  ruin  of  the  indus- 
trious and  active." 

Turning  now  to  the  facts  of  this  particular  case,  it  will 
be  seen  that  the  libellants*  case  does  not  come  in  either  par- 
ticular within  the  rule  thus  established  by  the  case  of  TTte 
Seneca  ;  the  disagreement  between  these  part  owners  does 
not  operate  to  prevent  the  present  employment  of  the  ship, 
nor  do  the  libellants,  the  party  objecting  to  the  employment 
of  the  ship  proposed  by  the  other  moiety,  either  propose  any 
other  employment,  or  allege  or  show  any  plausible  groimds 
for  objection  to  that  proposed  by  the  other  partj.  The  libel 
alleges,  as  to  the  points  of  difference  between  the  parties,  as 
follows  :  '^  That  the  owners  of  said  ship  are  unable  to  agree 
in  reference  to  the  business  and  employment  of  said  vessel 
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That,  while  the  vessel  was  at  sea  on  a  voyage  to  New  York, 
the  libellants  notified  the  respondents  that  the  said  vessel 
must  not  be  chartered,  and  the  said  respondents  agreed  that 
some  arrangement  should  be  made  between  the  owners  of 
the  vessel  with  reference  to  the  employment  and  control  of 
her  after  her  arrival  in  the  port  of  New  York.  That  there- 
after the  said  vessel  arrived  in  this  port,  where  she  still  re- 
mains, but  that  the  respondents  refuse  to  make  any  reason- 
able arrangement  with  the  libellants  as  to  the  management 
of  her  *  *  *  That  the  master  of  the  said  vessel 
is  acting  with  the  said  respondents,  and  that  the  respond- 
ents, with  said  master,  intend  to  send  the  said  vessel  from 
this  port  on  a  voyage  to  the  port  of  San  Francisco,  from 
which  voyage  these  libellants  have  expressly  dissented." 

It  will  be  seen  that  the  averments  of  the  libel  are  very 
indefinite  as  to  the  nature  of  the  libellants'  dissatisfaction. 
They  express  no  want  of  confidence  in  the  integrity  and  skill 
of  the  master,  nor  do  they  ask  for  his  removal.  Tliey  allege 
the  prohibition  by  themselves  of  the  chartering  of  the  vessel, 
and  the  intention  of  respondents  to  send  her  to  sea  upon  a 
voyage  from  which  they  have  dissented ;  but  they  do  not  allege 
the  grounds  of  their  objection  to  the  voyage  proposed,  nor 
aUege  that  they  intend  to  use  her  in  any  different  employ- 
ment. '  The  Kbel,  therefore,  might  be  open  to .  objection,  un- 
der the  rules  above  stated,  as  not  making  out  a  case  ;  but 
the  cause  has  been  tried  and  argued,  without  reference  to  the 
sufficiency  of  the  pleadings,  and  will  be  considered  and  de- 
termined, upon  the  evidence  independently  of  any  want  of 
averment  in  the  Ubel. 

A  brief  statement  of  the  history  of  the  transactions  be- 
tween the  parties  in  reference  to  this  ship  is  necessary  to  the 
understanding  of  the  points  raised. 
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On  the  10th  December,  1875,  Nickerson  &  Kideout,  ship 
builders  of  Calais,  Maine,  entered  into  a  written  agreement 
with  Capt.  Bartlett,  a  shipmaster,  to  build  a  ship  of  certain 
dimensions,  description  and  materials.  The  agreement  was 
in  form  between  Nickerson  &  Rideout  of  the  first  part,  and 
Bartlett  and  the  several  "  undersigned  "  of  the  second  part' 
In  point  of  fact,  no  subscribers  were  found  to  sign  and  be- 
come parties  to  it  till  long  afterwards.  Nickerson  &  Rideout 
agreed  that  the  hull,  spars  and  iron  work  should  be  finished 
and  delivered  at  Calais  on  or  before  November  5th,  1876,  free 
of  all  liens.  The  parties  of  the  second  part  agreed  to  take 
the  proportional  parts  set  opposite  their  names,  and  to  pay 
for  the  same  at  the  rate  of  $33  per  ton  in  certain  install- 
ments, the  title  to  vest  in  the  subscribers  in  proportion  to 
the  several  interests  and  amounts  paid.  It  also  provided 
that  Nickerson  &  Rideout  should  pay  no  commission  for  su- 
perintending the  construction,  and  Nickerson  &  Rideout 
joined  with  Bartlett  in  a  guarantee  that  the  subscribers 
should  not  have  to  take  any  larger  proportion  of  the  vessel 
than  that  for  which  they  signed.  Capt.  Bartlett  signed  the 
agreement  without  adding  to  his  signature  any  amount.  In 
fact  this  agreement  was  devised  by  Bartlett  and  the  builders 
as  a  scheme  for  getting  a  ship  built  for  Bartlett  to  command, 
and  with  the  expectation  that  they  would  find  other  parties 
to  join  with  them  to  take  shares  and  thus  furnish  the  means 
for  its  construction.  The  plan  was  for  Capt.  Bartlett  to  su- 
perintend the  building  of  the  ship  without  compensation,  ex- 
cept such  as  should  result  to  him  from  the  success  of  the 
adventure  in  his  employment  as  master,  and  in  such  interest 
as  he  should  be  able  to  take  in  the  ship.  In  June,  1876, 
Capt.  Bartlett  interested  in  the  enterprise  F.  H.  Smith  & 
Co.,  of  New  York,  shipping  agents  and  commission  mer- 
chants, Wm.  H.  Smith,  the  father  of  F.  H.  Smith,  a.  New 
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York  merchant  and  ship  owner,  and  Chas.  N.  Lord,  of  Ban- 
gor, Maine,  a  banker.  They  were  all  personal  acquaintances 
of  Bartlett's  and  had  all  formerly  lived  at  Bangor.  The  first 
to  sign  the  contract  was  F.  H.  Smith  &  Co.,  who  signed  for 
3^.  Then  Lord  signed  for  ^,  and  Morse  &  Co.,  of  Bangor, 
whom  he  brought  in,  for  J.  Then  one  Laighton  for  ^^,  and 
W.  H.  Smith  for  ^.  These  were  all  the  parties  that  signed 
the  contract,  taking  in  all  |J  of  the  ship.  I  think  the  evi- 
dence is  sufficient  to  show  that  it  was  held  out  by  Capt. 
Bartlett,  as  an  inducement  to  F.  H.  Smith  &  Co.,  and  to 
W.  H.  Smith,  to  sign,  that  the  firm  of  F.  H.  Smith  &  Co. 
would  be  employed  to  attend  to  the  business  of  the  ship 
when  she  should  be  in  New  York,  and  that  this  was  made 
known  to  Lord,  Morse  &  Co.  and  Laighton  when  they 
signed  the  contract.  Such  employment  was  in  the  line  of 
business  of  F.  H.  Smith  &  Co.  These  parties  signed  about 
the  same  time,  about  the  19th  of  June,  1876.  The  interest 
of  ^  each,  taken  by  Lord  and  Morse  &  Co.,  was  subscribed  for 
by  them  in  pursuance  of  the  terms  of  a  written  agreen^ent 
between  them  and  Capt.  Bartlett,  executed  on  the  same  day 
with  their  execution  of  the  building  contract.  This  agree- 
ment recites  that  Lord  and  Morse  &  Co.  "  at  the  special  in- 
stance and  request,  and  for  the  fecial  henejit "  of  Bartlett, 
had  signed  the  building  contract  to  take  one-quarter  of  the 
said  ship.  By  it  Lord  and  Morse  &  Co.,  agreed  that  "  after 
the  performance  of  the  provisions  of  the  agi'eement  on  Bart- 
lett's  part,  they  would  convey  to  him  "  whatever  of  said  in- 
terest in  said  ship  shall  remain  unsold,  "  and  would  reas- 
sign "  all  collaterals  named  in  the  agreement  not  appropri. 
ated  by  the  terms  and  spirit  of  the  agi'eement.  It  was  then 
agreed,  on  Bartlett's  part,  to  keep  the  interest  insured,  and 
to  repay  any  taxes*  paid  thereon  by  Lord  and  Morse  &  Co., 
and  that,  whenever  Lord  and  Morse  &  Co.  should  sell  said 
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quarter,  or  any  less  portion,  they  should  deduct  from  the 
sum  received  the  following  commission  :  from  sale  of  a  quar- 
ter, $1,500;  one-eighth,  $800;  one-sixteenth,  $400;  that 
commissions  and  interests  on  all  *  moneys  paid  out  by  Lord 
and  Morse  &  Co.  were  to  be  allowed  to  them  as  follows  :  H 
per  cent  on  the  whole  sum  paid  for  the  one-quarter,  1^  per 
cent  for  advancing  every  six  months,  and  10  per  cent  per 
annum,  payable  semi-annually  on  all  balance  due,  until  paid, 
including  in  advances  all  sums  paid  for  repairs  and  disburse- 
ments, and  crediting  earnings  received.  Bartlett  agreed  to 
pay  one-half  of  all  moneys  paid  out  under  the  contract,  with 
interest  and  commissions,  within  two  years,  and  the  balance 
within  three  years  from  the  date  of  the  contract.  Bartlett 
then  agreed  to  assign  to  Lord  and  Morse  &  Co.,  as  security 
for  his  faithful  performance  of  the  agreement,  all  his  interest 
in  the  estate  of  one  Pollard,  valued  at  $3,400,  and  a  policy  of 
insurance  on  his  life  for  $3,000,  which  he  agreed  to  keep  in 
force.  The  agreement  then  provided  that,  if  Bartlett  neg- 
lected and  refused  to  pay  the  interest  semi-annually,  except 
when  he  was  at  sea,  and  then  within  two  months  after 
his  arrival  at  his  next  port  of  destination,  then  Lord  and 
Morse  &  Co.  should  be  entitled  to  hold  the  sum  of  $4,000  of 
said  collaterals  as  a  forfeiture  for  the  non-payment  of  inter- 
est. Upon  the  execution  of  these  agreements,  Bartlett  trans- 
ferred the  collaterals  mentioned  to  Lord  and  Morse  &  Co., 
and  Lord  and  Morse  &  Co.  made  their  first  advances  towards 
building  the  ship. 

Some  two  months  after  these  transactions  Nickerson  & 
Rideout  failed.  Meanwhile,  some  further  interests  had  been 
taken  in  the  vessel.  W.  H.  Smith  took  a  quarter,  and  there 
remained  ^  not  taken,  on  which,  by  an  agreement  between 
Nickerson  &  Rideout  on  the  one  side,  and  Lord  and  Morse 
&  Co.  and  W.  H.  Smith  on  the  other,  these  parties  had  ad- 
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vanced  on  the  ^,  leaving,  however,  in  Nickerson  &  Bid^out 
a  right  to  redeem  the  interest  on  paying  irp  the  advances. 
The  failure  of  Nickerson  &  Hideout  made  it  necessary  to 
make  arrangements  with  other  parties  for  completing  the 
ship,  and  increased  the  cost  of  the  ship  to  the  subscribers. 
Proceedings  were  taken  to  enforce  claims  for  liens  by  several 
parties  who  had  furnished  materials  for  the  ship,  among 
others  by  F.  H.  Smith  &  Co.,  who  had  an  unpaid  claim  for 
hard  pine,  amounting  to  about  $10,000.  W.  H.  Smith  acted 
in  the  matter  of  this  claim  for  a  lien  for  F.  H.  Smith  &  Co., 
and  the  asserting  of  this  claim  caused  some  dissatisfaction 
on  the  part  of  Lord  and  Morse  &  Co.  with  W.  H.  Smitli. 
And,  after  some  verbal  agreement  between  them,  and  some 
misunderstanding  as  to  what  that  agreement  was.  Smith 
agreed,  in  writing,  not  to  enforce  this  lien  against  their  quar- 
ter interest.  Nickerson  &  Bideout  finally  went  into  bank- 
ruptcy, and  their  right  to  redeem  the  ^  passed  to  their  as- 
signee. From  the  time  of  this  difficulty  about  the  hard  pine. 
Lord  and  Morse  &  Co.  began  to  entertain  some  hostile  feel- 
ings towards  the  Smiths,  and  were  determined,  if  they  could, 
to  prevent  the  Smiths,  who  already  owned  one-half  the  ves- 
sel, from  acquiring  any  further  interest.  W.  H.  Smith  was 
desirous  of  keeping  the  whole  or  a  part  of  the  title  to  the  ^, 
on  which  he,  with  Lord  and  Morse  &  Co.,  had  advanced,  but 
which  stood  in  the  name  of  W.  H.  Smith  for  ^,  Lord  for  ^^, 
and  Morse  &  Co.  for  ^,  and  he  took  an  agreement  from 
Nickerson  &  Rideout,  assigning  him  their  right  to  redeem 
this  interest,  but  never  acted  on  it,  probably  because  their 
bankruptcy  made  it  evident  that  he  coidd  not  get  a  good 
title  in  that  way.  There  was  some  conversation  between 
him  and  Lord  about  the  matter,  and  Lord  pretended  to  him 
that  he  would  rather  have  his  money,  but  afterwards,  jointly 
with  Morse  &  Co.  and  other  Bangor  owners  acting  with  him, 
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Lord  procured  one  Wilson  to  purchase  the  right  to  redeem 
from  the  assignee,  and  then  Wilson  paid  off  the  advances  of 
Smith,  Lord  and  Morae  &  Co.,  and  held  the  ^  foi  the  benefit 
of  Lord,  Morse  &  Co.  and  the  others  who  joined  them  in  the 
proportions  in  which  they  advanced  him  the  money  to  pur- 
chase and  redeem  the  interest.  The  result  was  that  Lord  and 
Morse  &  Co.  prevented  the  Smiths  from  getting  more  than 
one-half  of  the  ship,  and  they  themselves  got  control  of  the 
other  half,  except  one  small  interest  in  one  Snow,  which  they 
purchased  in  July  last  to  make  their  half  complete.  The 
proceedings  of  Lord  and  Morse  to  bring  about  this  result  as 
to  the  ^^  were  artful  and  cunning,  and  they  outwitted  Smith, 
but  they  are  not  chargeable  in  the  matter,  as  alleged  in  the 
answer,  with  any  legal  fraud  which  taints  their  title.  Their 
proceedings  were  secret,  and  it  was  not  till  shortly  before  the 
filing  of  this  Ubel  that  W.  H.  Smith  or  F.  H.  Smith  &  Co. 
learned  that  this  share  or  ^  was  held  in  the  interest  of  Lord 
and  Morse  &  Co.,  although  it  Was  communicated  confidenti- 
ally by  Lord  to  Capt.  Bartlett. 

The  failure  of  Nickerson  &  Bideout  led  to  a  change  in 
the  agreement  between  Bartlett  and  Lord  and  Morse  &  Co. 
as  to  the  one-quarter  on  which  they  were  advancing  for  his 
benefit,  and  by  subsequent  agreements  it  was  provided  that 
additional  sums  which  they  should  become  liable  to  pay  be- 
yond the  price  stipulated  in  the  original  building  contract 
should  be  first  repaid  to  them  before  they  should  convey  to 
him  the  quarter  interest  under  the  agreement  of  June  19, 
1876. 

These  additional  amounts  have  never  been  ascertained, 
and  cannot  be  so  till  the  lien  suits  still  pending  are  brought 
to  an  end. 

The  ship  was  completed  and  sailed  on  her  first  voyage, 
under  command  of  Captain  Bartlett,  on  or  about  April,  1877, 
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and  she  has  continued  under  his  command  from  that  time  to 
this,  making  several  voyages.  She  has  been  very  successful, 
netting  in  dividends  to  her  owners  $10,000,  besides  paying 
for  her  copper,  which  cost  $5,000,  all  in  the  period  of  sixteen 
months.  Her  cost  was  about  $75,000.  Her  first  voyage  was 
from  New  York,  and  she  arrived  in  New  York  again  on 
the  17th  of  August  last.  During  these  voyages  Capt.  Bart- 
lett  has  generally  acted  as  the  agent  of  the  owners  in  making 
charters,  disbursing  the  ship,  and  generally  in  attending  to 
her  business. 

The  first  charter,  however,  was  made  in  New  York,  after 
consulting .  all  the  other  owners,  by  F.  H.  Smith  &  Co.,  who 
signed  the  charter  as  "  Agents  for  the  fhrne7*s"  and  they 
have  received  and  distributed'' at  least  one  remittance  and 
have  attended  to  disbursing  some  of  the  ship's  bills  in  New- 
York,  and  in  February,  1878,  rendered  an  account  to  the 
owners.  There  was  some  delay  in  making  this  distribution 
by  F.  H.  Smith  &  Co.,  owing  to  some  unsettled  bills  being 
out,  and  this  delay  in  the  receipt  of  his  dividend  was  made 
the  groimd  of  some  complaint  against  F.  H.  Smith  &  Co.  by 
Mr.  Lord,  in  his  confidential  correspondence  with  Captain 
Bartlett,  and  he  requested  Captain  Bartlett  in  future  to  re- 
mit the  share  of  the  Bangor  owners  to  him  (Lord)  direct,  and 
not  through  F.  H.  Smith  &  Co.,  stating  that  there  would  be 
no  impropriety  in  his  so  doing,  and  that  there  had  never 
been  any  agent  of  the  ship  appointed  except  himself 
[Bartlett],  Indeed,  in  his  letters  to  Bartlett,  Lord  constantly 
recurred  to  this  idea  that  there  had  been  no  agent  appointed, 
and  expressed  himself  dissatisfied  with  the  existing  state  of 
things,  and  further  expresed  the  hope  that  before  long  they 
might  get  an  agent  appointed. 

By  all  this,  taken  in  connection  with  what  Lord  knew  of 
the  understanding  at  the  time  of  signing  the  building  agree- 
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ment,  and  with  his  conduct  in  New  York  with  reference  to 
the  present  charter  hereinafter  referred  to  and  the  power  of 
attorney  held  by  him  as  hereinafter  stated,  I  understand  that 
his  meaning  was  that,  notwithstanding  that  original  under- 
standing as  to  F.  H.  Smith  &  Co.'s  doing  the  business  at  New 
York  and  the  fact  known  to  him  that  F.  H.  Smith  &  Co.  had 
from  the  beginning  acte^l  as  agent  for  the  owners  in  New 
York,  as  occasion  required,  yet  there  was  no  pennanent  ap- 
pointment of  an  agent  and  that  nothing  had  been  done  to 
bind  the  owners  to  continue  the  business  with  F.  H.  Smith 
&  Co.  or  to  prevent  their  appointing  another  agent.. 

But  this  dissatisfaction,  such  as  it  was,  was  not  commu- 
nicated to  the  Smiths,  although  W.  H.  Smith  knew  that  there 
was  some  hard  feeling  about  the  old  hard-pine  business. 

In  June  or  July,  1878,  the  ship  was  on  her  way  homeward 
for  New  York,  and  it  became  necessary  to  make  arrangements 
for  a  new  voyage.  On  the  7th  of  July,  the  captain  wrote  to 
F.  H.  Smith  &  Co.  from  Dungeness  recommending  that  she 
be  chartered  to  arrive  for  San  Francisco.  On  the  29th  of 
July,  F.  H.  Smith  &  Co.,  having  obtained  an  offer  from  Sut- 
ton &  Co.  to  take  her  for  $16,000  for  a  voyage  to  San  Fran- 
cisco, wrote  a  letter  to  W.  H.  Smith,  who  was  then  at  Bangor, 
stating  the  terms  of  the  offer  and  that  it  must  be  closed  by 
August  1,  and  asking  instructions.  On  the  31st  of  July,  W. 
H.  Smith  went  to  see  Morse,  one  of  the  Bangor  owners,  and 
showed  him  the  letter  and  asked  his  advice. 

There  is  some  conflict  of  testimony  between  Morse  and 
Smith,  as  to  what  took  place  at  this  meeting,  but  I  think  Mr. 
Smith's  account  the  more  probable  of  the  two.  Mr.  Morse's 
comment  on  the  offer  was,  that  he  thought  there  was  not  much 
money  in  it,  but  he  would  talk  with  Lord  and  see  him  again. 
Smith  waited  till  late  at  night,  and  hearing  nothing  further 
from  Morse,  telegraphed  to  F.  H,  Smith  A  Co.  to  do  what 
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they  thought  best  with  the  ship.  Lord  at  that  time  was  not 
in  Bangor,  and  was  not  consulted.  F.  H.  Smith  &  Co.,  on 
receipt  of  this  telegram,  on  the  next  day,  Aug.  1,  signed  the 
charter  on  behalf  of  the  owners,  and  it  was  executed  by  Sut- 
ton &  Co.  Sutton  &  Co.  requested  them  to  keep.it  secret  till 
the  ship's  arrival. 

On  the  7th  of  August,  Lord  came  to  New  York.  He 
brought  with  him  a  power  of  attorney,  executed  by  all  the 
libellants,  authorizing  him,  so  far  as  their  interests  were  con- 
cerned, to  remove  the  captain,  and  to  appoint  a  new  captain 
in  his  place,  and  "  to  change  ths  agency,  nianagehient,  and  con- 
trol of  said  ship,  as  seems  to  him  to  he  for  the  interests  re^pec^ 
tively,  and  also  to  settle  up  the  accounts  of  the  ship  icith  F,  IL 
Sraiih  ik  Co.,  who  have  assfivmed  to  act  as  the  agents  of  the  said 
ship  heretofore,  and  to  a\ulit  their  accounts;  "  also  to  sell  and 
convey  their  interests,  provided  the  whole  of  their  interest 
was  sold  together,  "  it  being  our  intention  to  stand  together 
in  the  matter  of  the  ownership  of  said  vessel."  This  paper 
shows  conclusively,  that  up  to  that  time,  F.  H.  Smith  &  Co. 
were  assuming  to  be,  and  had  been  suffered  by  the  other 
owners  to  act  as  agents  of  the  ship  in  New  York,  and  that 
Lord's  declarations  in  his  letters,  about  there  being  no  agent 
I  appointed,  mean  only  what  is  above  indicated.  His  conver- 
sation with  F.  H.  Smith  &  Co,  indicates  the  same  thing. 
After  some  general  conversation,  he  asked  F.  H.  Smith  if  the 
ship  was  cluirtered,  a  question  which  he  would  not  have  asked 
except  of  one,  who  had,  or  at  least  was  known  to  him  to  be 
assuming  to  have  some  authority  to  act  for  the  owners  in  the 
matter  of  a  charter.  Smith,  having  regard  to  the  request  of 
Sutton  &  Co.,  gave  an  evasive  answer,  but  said  she  was  as 
good  as  chartered.  Lord  went  out,  and  soon  after  returned 
with  a  witness,  and  said  to  Smith  that  they,  ?'.  e.,  the  Bangor 
owners,  didn't  want  the  ship  chartered  till  she  arrived.    Then 
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Smith  told  him  she  was  chartered,  and  stated  the  terms  of 
the  charter.  Lord  said  lie  was  sorry.  It  is  insisted,  on  the 
part  of  the  libellants,  that  though  the  charter  is  binding  on 
the  ship^  because  afterwards  signed  by  the  master,  yet  that  it 
is  not  personally  binding  on  thenj,  because  F.  H.  Smith  &  Co. 
had  no  authority  to  act  for  them,  and  because,  before  the 
master  signed  it,  they  prohibited  the  making  of  the  charter  so 
far  as  they  were  concerned,  or,  as  it  is  expressed  in  the  libel, 
they  "  expressly  dissented  from  it."  There  is  really  no  essen- 
tial conflict  of  testimony  as  to  what  passed  in  the  interviews 
between  Mr.  Lord,  acting  for  the  libellants,  and  F.  H.  Smith 
&  Co.  on  the  7th  of  August,  and  afterwards  between  Mr.  Lord 
and  the  respondents,  and  Captain  Bartlett,  after  the  ship's 
andval,  down  to  the  time  of  the  commencement  of  this  suit. 
And  the  evidence  does  not  show,  in  my  judgment,  that  the 
libellants  expressly  dissented  from  the  charter  in  any  other 
sense  than  this,  that  they  found  fault  with  F.  H.  Smith  h  Co. 
for  having  made  it  without  consulting  them.  The  evidence 
does  not  warrant  the  conclusion  that,  when  they  found  it  had 
been  made  under  an  assumed  authority  to  act  for  them  in 
(common  with  all  the  other  owners,  they  sought  or  desired  to 
undo  or  repudiate  what  was  thus  done  in  their  behalf,  or  that 
they  took  the  ground  that  they  would  not  be  parties  in  this 
now  adventure.  What  they  did  and  what  they  failed  to  do, 
what  they  said  and  what  they  failed  to  say,  concur  to  this  con- 
clusion. In  the  first  interview,  Lord  introduced  the  subject 
by  asking  Smith  if  slie  was  charteveih  Why  did  he  ask  that 
question,  unless  he  thought  F.  H.  Smith  &  Co.  might  have 
chartorod  her  ?  If  his  pretence  is  tnie  that  he  knew  nothing 
about  any  understanding  that  F.  H.  Smith  <fe  Co.  should  be 
the  agents,  and  that  they  had  no  existing  authority  as  agents, 
ho  would  naturally  have  asked  him,  *'  What  shall  we  do  with 
the  ship  ?**  but  would  not  have  asked  him,  *^  Is  she  chartered;?" 
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Again,  when  at  the  second  interview  he  said,  "  Fred,  we  don't 
want  the  ship  chartered,"  the  language  was  only  appropriate 
as  addressed  to  one  who  had  at  least  some  color  of  authority 
to  act  for  all  the  owners.  And  when,  in  answer.  Smith  said, 
"  She  is  chartered,"  Lord's  reply,  which  he  himself  testifies  to, 
**  I  am  sorry,"  was  only  appropriate  as  addressed  to  one  who 
had  some  authority  to  do  what  was  done.  It  expressed  regret 
and  dissatisfaction  with  wJiat  hud  bee?i  dojie,  but  recognized  it 
as  do?ie.  On  his  theory  of  total  want  of  authority  in  Smith, 
his  natural  reply  would  have  been,  "  Why,  you  can't  charter 
the  ship."  Again,  on  the  theory  of  the  libellants  that  the 
charter  became  binding  o/i  ilie  ship  only  because  of  its  being 
signed  by  the  inastei^  the  natural  thing  for  the  libellants  to  do, 
-f  they  found  that  Smith  had  without  authority  signed  a  char- 
ter which  was  not  yet  binding,  either  on  the  ship  or  owners, 
was  to  have  taken  measures  to  prevent  its  becoming  binding, 
either  by  instructing  Smith  that  it  shotdd  not  be  presented  to 
the  master  for  approval,  or  by  leaving  notice  to  be  given  to 
the  master  on  his  arrival  prohibiting  hijn  from  signing  it.  In 
fact,  Lord  did  nothing  of  the  kind.  He  knew  that  the  master 
had  not  signed  it,  and  that  he  was  expected  to  arrive  in  a  few 
days.  Still  further,  if  Lord  either  took  the  ground  that  the 
charter  was  not  binding  on  the  ship,  or  on  the  owners  whom 
he  represented,  it  is  hardly  conceivable  that  he  should  not 
have  made  some  attempt  to  undo  what  had  been  done,  at 
least  to  the  extent  of  notifying  the  charterer,  whose  name  was 
communicated  to  him,  that  the  charter  was  void  or  not  bind- 
ing on  his  co-part-owners  in  order  to  avoid  future  comphca- 
tions  and  claims. 

He  did  nothing  of  the  kind,  nor  did  he  request  Smith  to 
do  anything  of  the  kind.  The  whole  evidence  tends  to  show 
that  he  acquiesced  in  what  had  been  done  as  doixe^  reluctant* 
ly,  it  is  true,  and  with  expressions  of  regret,  but  still  that  he 
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<u-<jiw'j,r»l.  It  iH  true  that  he  told  Smith  that  the  owners  whom 
h«^  n!i)r<(H<)iitea  had  not  been  consulted,  but  this  is  not  incou- 
MiHt«u.t  with  the  iutenti<m  ho  plainly  appearing  upon  the  other 
piirtH  of  tli<»  conversation.     It  was  rather  in  the  way  of  blame 
i^v  fault-ttndiiiK,  that  in  so  important  a  matter  as  the  charter- 
ing of  the  ship  he  had  uot  consulted  all  the  ownera,  than  as  a 
.liHtiiut  aswuti.m  that,  for  want  of  such  consultation,  what  had 
bci'U  doiu.  was  of  no  validity,  or  that  he  intended  or  felt  that 
he  had  tlu'.  ri^ht  to  repudiate  it.     They  got  into  a  discussion 
an  to  the  rc-spectivo  inU^rests  which  they  severally  repre- 
H..»tt-d.     Hmith  was  un(UT  the  impression  that  he  and  his 
father  and  his  sister  held  title  to  a  Uttle  more  than  half  the 
Hhii.      I^ord  told  him  that  he  represented  half.     I  see  no 
,vam)n  to  disbelieve  Mr.  Smith's  statement  that  up  to  that 
time  he  did  uot  know  that  the  title  to  the  A  part  of  the  /j 
(m  which  his  father  had  advanced  to  Nickei-son  &  Rideout, 
had  lMH>n  transferred  by  his  father,  and  his  impres.sion  that 
the  Smiths  controlled  a  little  more  than  half  was  evidently 
based  on  the  state  of.  the  title  previous  to  that  transfer.     I 
«ce  no  re.i8on  to  believe  from  the  testimony  that  the  action 
of  F  H.  Smith  A-  Co.  and  W.  H.  Smith,  in  the  making  of 
this  ohai-ter,  was  actxtated  by  any  other  motive  than  that  of 
doin.'  what  thev  thought  was  for  the  best  mterest  of  aU  con- 
cenuHl ;  nor  do  I  see  any  e^•ideuce  of  a  design  in  what  they 
did  unfairlv  to  forestall  the  action  of  their  co-owner*,  or  to 
commit  them  to  a  charter  that  they  did  not  approve.     F.  H. 
Smith  A  Co.  acted  under  what  they  thought  was  the  eYi>i«s 
authoritv  of  the  majority  mterest.  The  occasion  was  pi«siiig. 
Their  letter  to  W.  H.  Smith  at  Bangor  where  the  other  own- 
ers principallv  were.  lUd  not  request  him  to  see  the  owners. 
but  it  mav  well  have  been  within  their  expectation  that  W 
w.udd  do  "so.  as  in  fact  he  iUd ;  and  although  it  can  be  essflj 
pointed  out.  that  they  might  have  done  more  to  obtain  the 
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opinions  of  all,  as  by  writing  a  letter  to  each  owner,  yet  I  can 
not  find  that  what  they  did  was  not  supposed  by  them  to  be 
a  reasonable,  fair,  and  proper  attempt  under  the  circum- 
stances, to  communicate  with  the  other  owners  before  clos- 
ing with  the  offer  for  a  charter  which  they  believed  to  be  a 
beneficial  charter,  as  the  market  then  was. 

Now,  I  think  in  the  circumstances  in  which  Lord  found 
that  his  co-part-owners  were  placed,  when  he  learned  that  a 
charter  had  been  made  on  the  7th  of  August,  especially  in 
view  of  the  authority  which,  as  appears  conclusively  by  the 
power  of  attorney  held  by  Lord,  all  the  owners  up  to  that 
time  had  permitted  or  suffered  F.  H.  Smith  &  Co.  to  exer- 
cise— an  imperfect  and  temporary  authority,  it  may  be,  but 
one  never  up  to  that  time  revoked ;  I  say  I  think  that  he  was 
called  upon  as  the  representative  of  his  co-part-owners  to 
declare  himself  explicitly  and  in  terms  that  could  not  be  mis- 
understood as  to  whether  or  not  he  held  the  charter  binding, 
and  as  to  whether  or  not  his  co-part-owners  would  join  in 
this  new  adventure  projected  on  their  behalf.  Yet  nothing 
that  he  said  or  did,  conveyed  or  was  calculated  to  convey  to 
the  minds  of  the  respondents  the  idea  that  he  held  the  char- 
ter to  be  void,  or  repudiated  what  had  been  done  in  their 
names,  and  on  their  behalf.  He  could  not,  as  between  him- 
self and  his  co-owners,  who  had  assumed  to  act  in  his  be- 
half, lie  by,  and  by  the  use  of  doubtful  expressions  as  to  his 
intention  at  that  time,  afterwards,  in  case  of  the  success  of 
the  adventure,  claim  that  he  was  entitled  to  share  in  the 
profits  on  the  ground  that  he  had  bound  himself,  and  in  case 
of  disaster  defend  against  a  claim  for  contribution  on  the 
ground  that  he  had  not  bound  himself.  For  aught  that  ap- 
pears if  he  had  declared  himself  not  bound,  his  co-owners 
might  then  have  procured  from  the  charterer  a  release  from 
the   charter.     Freights  were  still  falling,  and  other  ships 
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cotikl  bave  been  procured  on  termB  as  favorable  for  the 
cliarterer. 

(>u  the  17th  of  August  the  ship  arrived.  F.  H.  Smith  & 
iUh  premsnted  the  charter  to  the  master,  and  he  approved 
it.  Afterwards,  on  the  22d  or  23d  of  August,  Lord  came  to 
New  York  again.  He  saw  the  master  and  the  respondents. 
He  offered  to  name  a  price  at  wliich  he  would  buy  or  sell, 
and  lie  offered  that  the  Smiths  should  name  a  price  at  which 
they  would  buy  or  H(ill,  but  as  regards  the  charter  nothing 
(xuiuiTod  to  alter  the  situation  of  affairs,  except  that  he 
learned  froni  the  master,  that  the  lay  days  under  the  charter 
would  coinmencu^  on  the  25th  of  August,  and  he  did  nothing, 
but,  NO  fur  UN  his  ac^tiou  was  concerned,  allowed  the  business 
to  procMuul  till  the  filing  of  this  libel  on  the  20th  day  of  Sep- 
tember. In  tlu^  meantime  the  loading  of  tlie  ship  had  com- 
nunuMul,  and  her  bills  of  lading  were  issued  for  about  200 
tnnw  of  |^iuun*al  <*argo.  The  evidence  is  that  freights  have 
btM^n  fulling  ever  since  this  charter  was  made;  that  the  char- 
ter WUH  tlu^  best  thing  that  could  have  been  done  with  the 
Nidp  at  tht>  tinu>  it  was  made,  and  In^tter  than  any  charter 
that  eould  bt>  nuulo  nmv ;  that  it  is  a  good  charter  for  the 
i*hip»  and  will  bring  her  to  Stux  Fi^iuuusco  in  time  to  avail  of 
what  MtHUUH  io  be  a  fair  oppi^rtunity  for  business,  in  carrying 
grain  flHUU  that  port*  Although  in  ilunv  ivmrrsation  Lord 
and  Wm>ie  havt^  oxpivsstnl  doubt  as  to  the  charter  being 
)m^ta\Je  wul  Innu^tloial  to  the  ship,  they  have  not  sustained 
tlu^e  opixuons  Iw  aa\y  evidonoe.  The  evideniv  is  all  the 
otl^t^v  way.  The  U\h^1  allogx^s  that  *'  while  the  vessel  was  at 
»^v^  1^*  a  \\\\ag^^  to  New  Y\nk»  tl\e  UIh  llanti^  uotitieil  the  re- 
ajHuutenls  tlxat  the  \>\s5iel  must  uv>t  Iv  ohartereti,  and  that 
th^  v^^'i^HUulentai  agi\*t\l  that  svnue  arr^^n^iement  should  be 
na^sW  Wtwxvw  liie  owuei^^  v4  ihe  xesj^el.  with  rv^fertniee  to  the 
^«U)>K\\  lu^Mt  jmkI  v\>wU\J  v4  her.  after  her  arrival/*  and  that 
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"  the  respondents  refuse  to  make  any  reasonable  arrange- 
ment with  the  libellants,  as  to  the  management  of  her."  As 
to  the  averment  that  the  libellants  notified  the  respondents 
that  she  must  not  be  chai*tered,  I  find  that  it  is  not  proved, 
but  that  at  the  time  the  libellants  communicated  their  wish 
that  she  should  not  be  chartered,  the  charter  was  then 
already  made,  in  which  the  libellants  afterwards  acquiesced. 
As  to  the  alleged  promise  to  make  some  arrangement  about 
the  management  of  the  vessel,  the  facts  seem  to  be  as  fol- 
lows :  At  the  interview  on  the  7th  of  August,  Lord  said  to 
F.  H.  Smith  that  he  was  not  satisfied  with  the  management 
or  with  the  arrangements  as  to  the  vessel.  He  did  not  then 
explain  in  what  particular  he  was  dissatisfied  with  the  exist- 
ing management.  It  was  not  said  in  reference  to  the  char- 
ter, or,  if  it  was  so  intended,  it  was  not  so  said  as  to  convey 
the  idea  to  Smith  that  he  meant  that  he  wanted  any  different 
arrangement  made  about  this  charter.  Understanding  him 
to  refer  to  the  general  management  of  the  vessel,  Smith  told 
him  he  didn't  know  of  anything  WTong,  but  did  not  see  why 
arrangements  could  not  be  made  if  he  wanted  it.  Again, 
when  he  saw  the  captain.  Lord  told  him  that  he  was  dissat- 
isfied with  the  management.  With  the  light  thrown  on  the 
case  by  Lord's  letters  to  Bartlett,  and  especially  by  the 
power  of  attorney  which  he  held,  executed  by  the  libellants, 
it  is  evident  that  what  was  referred  to,  and  which  Smith 
could  only  guess  at,  was  the  matter  of  the  agency  of  the  ves- 
sel, a  point  which  Lord  had  long  had  in  mind,  but  on  which 
he  had  not  declared  himself,  for  obvious  reasons,  to  the 
Smiths.  Now,  as  to  this  matter  of  the  agency  of  the  vessel 
in  New  York,  and  especially  as  to  the  continuance  of  the  ex- 
isting agency,  such  as  it  is,  of  F.  H.  Smith  &  Co.,  which  Lord 
received  express  power  from  his  co-part-owners,  so  far  as  he 
cQuld  act  for  them,  to  put  an  end  to  by  a  new  appointment 
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of  agent,  it  is  to  be  observed  that  down  to  the  time  of  filing 
the  libel,  it  is  not  shown  that  the  libellants,  or  Lord  in  their 
behalf,  ever  stated  this  point  as  a  point  of  disagreement  to 
the  respondents,  or  to  F.  H.  Smith  &  Co.,  or  ever  requested 
them  to  resign  the  agency,  or  ever  proposed  to  the  respond- 
ents to  unite  with  the  libellants  in  the  appointment  of  $i  new 
or  different  agent ;  nor  is  there  any  evidence  of  any  declara- 
tion of  the  respondents,  or  of  F.  H.  Smith  &  Co.  that  they  in- 
tend to  hold  on  to  this  agency  against  the  wishes  of  the  libel- 
lants, or  that  they  refuse  or  would  refuse  to  join  with  the 
libellants  in  the  appointment  of  an  agent  entirely  impartial 
and  satisfactory  to  both  sides. 

There  has  been,  at  no  time  up  to  the  present,  any  dissat- 
isfaction with  the  conduct  of  the  master,  Capt.  Bartlett,  on 
the  part  of  any  of  the  owners.  There  is  no  proof  that  the 
libellants  have  ever  expressed  a  desire  to  the  respondents  to 
remove  the  Captain,  or  to  have  a  different  Captain  appointed. 
The  evidence  is  complete  of  his  skill,  and  there  is  no  proof  of 
any  want  of  confidence  in  his  skill  and  integrity  on  the  part 
of  the  libellants.  No  case  is  made. "which  would  justify  his 
removal,  and  it  is  not  claimed  that  there  is.  The  ship  was 
built  with  a  view  to  his  commanding  her,  as  all  the  owners 
understood.  He  gave  a  year's  time  to  superintending  her 
construction.  He  has  displeased  the  libellants  by  joining  in 
resisting  this  application  for  the  sale  of  the  vessel,  which 
would  displace  him  from  command  as  well  as  extinguish  his 
right  to  become  the  owner  of  an  interest  under  his  agreement 
with  Lord  and  Morse  &  Co.,  of  June  19, 1876.  But  the  libel- 
lants have  suffered  him  to  go  on  and  sign  the  charter  and 
receive  cargo  under  it,  and  issue  bills  of  lading,  whereby  he 
is  personally  bound,  without  any  notice  to  him  or  the  other 
part  owners,  of  any  dissatisfaction  with  him  as  master. 
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The  libellants  have  not  proposed  to  the  respondents  any 
different  employment  of  the  ship.  So  far  as  they  have  been 
shown  to  have  expressed  any  intention  as  to  what  they  would 
have  done  in  place  of  making  this  charter,  it  is  that  they 
preferred  to  wait  for  freights  to  improve — to  lay  the  vessel  up 
till  the  faU. 

It  is  proved  that  the  market  for  ships  is  very  dull,  and 
at  a  forced  sale  they  are  likely  to  be  greatly  sacrificed. 

The  grounds  of  disagreement  between  these  owners;  as 
shown  by  the  evidence,  may  be  summed  up  thus  : 

(1.)  They  dislike  Mr.  W.  H.  Smith,  because  of  his  con- 
duct in  reference  to  the  hard  pine  lien,  and  because  they  think 
he  was  unfair  in  regard  to  his  agreement  about  not  holding 
their  interest  for  that  lien ;  and  their  state  of  feeling  towards 
him  is  such  that  they  dislike  to  own  in  a  ship  with  him,  espe- 
cially where  he  holds  control  of  one-half  the  vessel. 

(2.)  They  are  dissatisfied  with  having  F.  H.  Smith  &  Co. 
acting  longer  as  agents  of  the  vessel  in  New  York,  because 
they  are  identified  in  interest  with  W.  H.  Smith,  because  they 
were  negligent  in  making  a  remittance,  and  because  they  made 
the  charter  without  consulting  the  libellants,  and  because  they 
(the  libellants)  prefer  to  have  another  agent  disconnected 
from  the  Smiths — but  this  ground  of  dissatisfaction  has  never 
been  made  a  subject  of  discussion  between  the  parties,  and 
before  bringing  this  suit  they  never  attempted  to  agree  on 
any  other  agent. 

(3.)  Tlie  charter  imder  which  the  vessel  now  is,  was  made 
without  consulting  all  the  libellants.  The  charter,  however, 
is  admitted  to  be  binding  on  the  ship,  and  has  been  shown  to 
be  binding  on  the  libellants,  by  their  acquiescence,  and  by 
their  not  expressly  dissenting  therefrom. 

In  any  view  that  is  taken  of  the  charter,  whether  binding 
only  on  the  ship  or,  by  their  acquiescence,  on  the  libellants 
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alno,  th«  (liHagroement  as  to  the  charter  between  these  parties 
JH  not  Hiu;h  an  prevonttt  the  ship  from  going  to  sea  under  this 
chnrlvr.  In  i]w  case  of  The  Senert,  neither  party  could, 
*'  oilii«rwiM<i  than  tortiously,"  that  is,  otherwise  than  by  some 
a<'t  in  viohition  of  the  rights  of  othc^rs,  take  the  ship  to  sea. 

In  this  case,  neither  party  can  "  oi/tanrlffo  ihaii  tortioiisly*'' 
prnvent  tlie  bhip  from  going  to  sea.  This  is  obviously  so,  if 
all  parti(»H  are  l)Ound  by  the  charter.  It  is  equally  so  if 
Ihr  Hhip  is  bound  to  the  charterer.  The  libollants  may  have 
Hioir  right  to  damages,  but  I  do  not  see  how  they  could  now 
(lotain  th<^  ship.  Again,  these  libcUants,  even  if  their  right  to 
Mi^|»aruto  theniHolves  in  this  adventure  survives  their  acts  as 
al)ov<*  Ht^t  forth,  cannot,  on  the  principles  recognized  in  the 
iViMo  of  The  <SV/*«vvi,  liaving  no  employment  of  the  ship  to  pro- 
post^  ott  their  i>art,  and  having  wholly  failed  to  show  that  the 
entorpriso  proposed  by  respondents  is  not  what  th^  ancient 
eodoN  oitiHl  oall  "  a  pix>bable  design,'*  that  is,  a  well  planned 
and  pn>per  tnitoqmse,  luid  one  fit  for  the  sliip  to  undertake, 
ksw  not  tn^titled  to  prt>vont  the  use  of  the  ship  by  the  other 
half-o\vne!'8. 

As  ti>  the  iUU>giHl  diss«\tisfaetion  with  the  jigenoy  of  F.  H. 
Snuth  A^  Oo,,  Omt  olejurly  would  not  pnn-ent  the  use  of  the 
v^\Hj4oU  8*t\  loi\g  as  Uiort^  is  a  t\>rajH^tont  master,  and  in  this 
Oi^se  it  is  no  oWt^cle  to  her  going  to  sea  xuider  this  charter. 
An\l  iu  }HUut  of  fact,  the  v^urtit^  have  never  disagreed  about 
t)us  luattor,  simv  Uioix^  haslnvn  no  attempt  to  agive,andthe 
\x^v\  |VMt\t  \^f  dissj^tisf?iotiou  nn^\l  x^-as  never  made  known  to 
tl\e  <\NS|H^udeut;!t  iii>  that  thev  wen^  oalKxl  u|v^n  to  taike  ground 

\\u  t\\e  qmxstixxtu 

A^  t\^  tbe  dt^UKx^  \>t  ainl  distrust  loxx^^rvts  W.  H.  Smith* 
this  is  ^>xv|  *  diss^txvittoxit  as  tv>  the  er.ip:v\>  ixior.t  of  the  v>essel, 
AX^d  thox^h.  if  it  <\\utin\H^  to  o\ist.  it  r*:,^y  Iv  the  cause  of 
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future  disagreement,  yet  in  itself,  as  a  mere  feeling,  obviously 
it  is  of  no  account  in  this  legal  controversy. 

It  is,  liowever,  insisted,  that  the  actual  state  of  feeling 
between  these  parties  is  such,  that  a  separation  must  be  effect- 
ed some  time,  if  not  now — that  not  to  give  them  relief  now  is 
merely  to  prolong  the  controversy  between  them  ;  that  it  will 
only  compel  them  to  apply  to  the  Court  in  California,  or  here 
again  on  the  ship's  next  return  to  this  port.  The  answer  is 
obvious  enough.  This  power  to  order  a  sale  is  a  power  to 
compel  property  owners  to  part  with  their  property  against 
their  will.  It  is,  therefore,  an  extreme  resort  justified  by 
necessity  only,  from  a  regard,  first,  to  the  interests  of  com- 
merce, and,  secondly,  to  the  relief  of  the  parties  from  the  dis- 
tressing predicament  which  makes  their  property  useless  in 
their  hands.  ,Tlie  authorities  cited  above  and  the  reason  of 
the  thing  clearly  show  that  this  is  the  nature  of  the  power. 
Now  that  necessity  does  not  exist,  either  as  to  the  relief  of  the 
public,  or  of  the  parties,  till  they  have  reached  a  point  of 
actual  present  inability,  by  reason  of  the  disagreement,  to  use 
the  vessel.  So  long  as  that  case  of  necessity  is  merely  threa- 
tened, and  lies  in  the  future,  it  is  as  if  it-did  not  exist,  and  it 
may,  in  fact,  never  arise.  Before  this  ship  reaches  San  Fran- 
cisco many  things  may  happen  to  prevent  this  dead-lock 
occurring.  Tlie  ship  may  be  lost  on  the  voyage.  When  she 
reaches  there  her  time  policy  for  the  next  voyage  may  be  so 
obvious,  that  there  will  not  be  two  opinions  about  it.  The  par- 
ties may  reconcile  their  differences.  It  would  seem  that  there 
ought  not  to  be  any  great  difficulty  in  disposing  of  what  seems 
to  be  the  principal  point  which  the  libeUants  insist  upon,  the 
establishment  of  an  agency  for  the  ship  in  which  both  parties 
can  concur.  A  little  more  frankness  and  candor  on  the  one 
side  in  dealing  with  the  matter,  and  no  great  sacrifice  of  inter- 
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est  or  feeling  on  the  other,  would  save  these  former  friends 
from  farther  litigation  and  certain  loss. 

The  libellants  probably  can,  if  they  are  bent  upon  doing 
so,  at  the  end  of  this  j^oyage,  bring  about  a  dead-lock  which 
shall  tie  up  the  ship  so  that  an  Admiralty  Court  will  have  to 
do  for  the  parties  what  they  ought  to  do  for  themselves ;  but 
this  Court  ought  not  to  anticipate  or  attempt  to  provide 
against  such  a  necessity. 

Another  question  of  very  great  interest,  bearing  on  the 
nature  of  this  action,  was  raised  in  this  case.  Upon  the  trial 
Captain  Bartlett  was  admitted  as  a  party  respondent,  and  he 
joined  in  the  answer  denying  the  main  facts  on  which  the 
right  to  the  relief  prayed  for  was  based.  The  respondents 
offered  to  show  that  Captain  Bartlett  had  an  equitable  inter- 
est in  the  quarter  of  the  ship  held  by  the  libellants.  Lord  and 
Morse  &  Co.,  being  the  same  quarter  taken  in  their  names  for 
Jth  each,  and  subscribed  for  upon  the  building  contract,  in 
accordance  with  the  agreement  between  Bartlett  and  Lord 
and  Morse  &  Co.,  hereinbefore  recited,  and  dated  June  19, 
1876. 

It  was  not  conceded  by  the  learned  counsel  for  the  libel- 
lants that  Bartlett  had  such  an  equitable  interest  in  the  quar- 
ter of  the  ship  ;  but,  on  the  contrary,  it  was  claimed  by  him 
that  the  agreement  of  June  19  was  an  agreement  to  sell  and 
convey  an  interest  of  Lord  and  Morse  &  Co.  to  Bartlett,  on 
certain  conditions,  and  not  an  agreement  to  hold  as  collateral 
and  by  way  of  security  an  interest  belonging  to  Bartlett ;  and 
it  was  also  claimed  that,  the  time  having  expired  within  which 
Bartlett  was  to  make  his  payment  of  one-half  of  the  price, 
and  notice  having  been  thereupon  given  by  Lord  and  Morse 
&  Co.  that  his  right  under  the  contract  was  forfeited,  such 
equitable  interest  had  been  cut  off. 
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As  to  the  question  whether  Bartlett  has  a  redeemable 
interest  in  the  quarter  of  the  ship,  it  is  only  necessary  for  me 
to  say  that  I  have  come  to  the  conclusion,  as  well  from  the 
terms  of  the  agreement  of  June  19,  1876,.  as  from  the  other 
evidence  of  the  understanding  of  the  parties,  their  con*espon- 
dence,  their  acts,  and  their  testimony,  that  the  relation  be- 
tween Bartlett,  and  Lord  and  Morse  &  Co.  was  that  of  debtor 
and  creditor,  and  not  that  of  vendee  and  vendor ;  that  the 
interest  was  held  as  his,  as  collateral  security  for  the  debt, 
and  therefore  was  not  extinguished  by  the  notice,  but  that 
there  is  no  immediate  right  to  redeem,  because  the  amount 
of  the  debt  cannot  yet  be  ascertained,  and  his  right  to  redeem 
is  subject  to  be  cut  oflf  by  a  sale  under  the  power  contained 
in  the  contract. 

Aside  from  this  answer  made  by  the  libellants'  counsel 
as  to  Bartlett's  interest,  it  was  also  insisted  that  the  evidence 
was  incompetent,  on  the  ground  that  in  this  action  the  Court 
could  consider  and  take  notice  only  of  the  legal  and  record 
title  to  the  ship  ;  that  as,  in  actions  of  possession,  the  Court 
would  take  no  notice  of  equitable  interests,  but  would  decree 
possession  ot  the  ship  to  those  holding  the  majority  of  the 
legal  title,  so  here  those  having  a  moiety  of  the  legal  title 
were  entitled  as  of  right  to  a  sale,  if  the  essential  disagree- 
ment between  the  owners  of  the  two  moieties  of  the  legal  title 
existed.  The  evidence  was  admitted  on  the  ground,  that  this 
power  of  the  Court  is  one  to  be  exercised  in  its  discretion,  and 
with  a  regard  to  all  the  circumi^tances  of  the  case,  and  with  a 
view  to  the  effect  of  the  sale  on  the  interests  of  all  concerned, 
and  that  it  is  not  a  fixed  legal  right  of  moiety  owners  of  the 
legal  title,  to  have  a  sale  decreed  upon  presenting  to  the  Court 
a  case  of  disagreement  as  to  the  employment  of  the  ship. 

It  is  true  the  legal  title  to  the  major  part  carries  with  it 

the  right  to  the  possession  of  the  ship,  and  that^right  must  be 
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vate  interests  that  the  parties  may  recover  the  beneficial  use 
of  their  property.  From  the  nature  of  the  power,  to  be  bene- 
ficial in  its  exercise,  it  should  be  used  with  discretion,  with 
caution,  and  upon  a  careful  consideration  of  all  those  inter- 
ests, public  and  private,  involved.  It  should  not  be  tolerated 
that  the  power  be  invoked  for  purposes  of  oppression.  It  fol- 
lows, that  the  Court  must  receive  evidence  of  all  the  circum- 
stances that  may  possibly  affect  its  discretion. 

If  it  appears  that  the  libellants  really  hold  their  moiety 
in  trust  for  the  respondents,  owing  them  a  duty  to  follow  their 
directions  in  the  management  of  the  ship,  it  would  hardly  be 
a  proper  exercise  of  the  power  to  grant  the  prayer  of  the 
libellants  against  the  protest  of  the  respondents ;  and  in  such 
a  case,  even  if  the  public  interests  might  suffer  to  the  extent 
of  having  one  ship  idle,  that  would  be  more  tolerable  than  to 
do  so  great  a  private  wrong.  Whether  the  protection  of  Cap- 
tain Bartlett's  interest  from  the  ruinous  effect  of  a  sale,  if  his 
interest  be  such  as  he  claims,  would  be  a  sufficient  ground  for 
withholding  the  decree,  if  the  libellants  were  otherwise  en- 
titled to  it,  it  is  unnecessary  to  decide.  But  the  evidence  was 
properly  received  as  evidence  of  circumstances  bearing  on  the 
exercise  of  the  discretion  of  the  Court. 

Libel  dismissed  with  costs. 

For  libellants,  R.  D.  Benedict, 

For  respondents,  W.  W,  Goodrich  and  TF.  li.  Beehe. 
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Possession.— Master's  Interest. 

By  the  agreement  made  for  the  building  of  a  vessel,  it  was  agreed  that  one  L., 
who  took  an  eighth  of  the  vessel,  should  command  and  sail  her  as  master. 
L.  afterwards  sold  his  eighth  to  K.,  who  bought  it,  expecting  to  go  as  mas- 
ter of  her,  and  gave  a  larger  price  for  the  share  on  that  account.     After  his 
purchase,  one-half  of  the  vessel  was  owned  in  Damariscotta,  Me.,  and  the 
other  half  in  Portland,  Me.     He  ran  the  vessel  as  master  for  several  voy- 
ages ;  and,  the  vessel  being  in  New  York,  he  was  informed  by  her  agent 
there  that  one  of  the  Portland  owners  had  sold  out,  and  that  the  new  pur- 
chaser with  the  Damariscotta  owners  had  joined  in  appointing  M.  as  mas- 
ter of  the  vessel.    Thereafter  M.,  coming  to  the  vessel  when  K.  was  not  on 
board,  took  possession  of  her.     When  K.  came  to  the  vessel  and  found  M. 
on  board,  there  was  hard  language  between  them  and  M.  threatened  to  have 
K.  arrested.  Thereupon  K.  filed  a  libel  for  possession,  claiming  that  he  was 
entitled  to  be  master  of  the  vessel  and  had  been  forcibly  dispossessed: 

Held,  That  K.  did  not  purchase  from  L.  any  right  to  continue  as  master; 

That  the  right  which  L.  had  to  sail  the  vessel  as  master  was  neither  by  the 
terms  of  his  agreement  nor  by  its  own  nature  transferable,  being  a  contract 
resting  in  personal  confidence; 

That,  under  the  agreement  between  K.  and  the  other  owners,  and  under  sec- 
tion 4250  of  the  Revised  Statutes  of  the  United  States,  the  majority  of  the 
owners  had  the  right  to  remove  K.  and  appoint  M ; 

That  there  had  been  no  forcible  dispossession  of  K.;  that  what  took  place 
between  K.  and  M.,  after  M.  had  taken  possession,  was  immaterial  and 
that  the  libel  must  be  dismissed. 

Choate,  J.  The  libellant,  Howard  B.  Keazer,  who  is 
owner  of  five  thirty-seconds  of  the  vessel,  and  from  Decem- 
ber, 1875,  to  the  23rd  day  of  August,  1878,  had  been  her 
master,  brings  this  suit  against  the  vessel  and  the  other  own- 
ers to  recover  possession  of  the  vessel  and  to  be  reinstated 
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in  his  position  as  master.  He  alleges  in  his  libel  that  one 
Lawrence  was  an  original  owner  of  four  thirty-seconds  in  the 
vessel,  and  contracted  for  building  it,  and  that  it  was  agreed 
between  Lawrence  and  the  other  owners  "  that  he  should 
sail  and  control  said  vessel  as  master  and  that  his  interest 
should  be  a  master's  interest  and  transferable  as  such  ;  "  that 
in  December,  1875,  the  libellant  purchased  this  interest  of 
Lawrence  with  the  consent  and  concurrence  of  the  man- 
aging owners,  and  that  it  was  agreed  that  he  should  be  mas- 
ter so  long  as  he  held  said  interest,  and  that  the  other  owners 
have  acquiesced  therein ;  that  he  thereupon  became  master 
and  has  ever  since  remained  such,  and  that  no  complaint  has 
ever  been  made  of  his  conduct  as  master,  and  that  he  has  in 
everything  managed  the  vessel  for  the  best  interests  of  all 
concerned  ;  that  on  the  29th  of  August,  1878,  he  was  forcibly 
dispossessed  of  said  vessel  by  one  J.  F.  S.  Merry,  who  claims 
to  have  been  appointed  master. 

A  majority  in  interest  of  the  owners  appear  as  claimants 
and  deny  the  material  averments  of  the  libel  in  respect  to 

♦  

the  alleged  agreement  with  the  libellant.  They  also  deny 
the  forcible  dispossession,  and  allege  that  Merry  is  the  duly 
appointed  master  of  the  vessel. 

The  evidence  wholly  fails  to  sustain  libellant's  claim  of 
the  alleged  agreement  either  with  Lawrence  or  with  himself. 
Under  the  agreement  with  Lawrence,  which  was  in  writing, 
no  right  is  given  to  Lawrence  to  transfer,  with  his  share  in 
the  vessel,  his  right  to  command  her.  It  contained  an  agree- 
ment that  he  should  command  and  sail  the  vessel,  but  that 
right  is  not  by  the  terms  of  the  agreement,  nor  by  its  nature, 
transferable.  On  the  contrary,  it  is  a  contract  in  its  nature 
resting  in  personal  confidence  and  strictly  personal.  The 
evidence  also  does  not  show  any  agreement  on  the  part  of 
the  other  owners  with  the  libellant,  at  the  time  of  his  pur- 
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chase,  that  he  should  continne  to  command  the  vessel  so  long 
as  he  held  this  interest.  He  bought,  and  was  encouraged  to 
buy,  the  interest  formerly  held  for  the  benefit  of  Lawrence,  in 
the  expectation  that  he  would  be  appointed  master,  as  in- 
deed he  was,  and  he  gave  for  it  a  larger  price  than  the  share 
was  worth  to  anybody  else,  because  he  expected  to  be  mas- 
ter ;  but  nothing  took  place  between  the  parties  impairing  in 
any  way  the  rightful  authority  of  the  majority  in  interest  at 
any  time  to  displace  him  and  appoint  another  master.  The 
case  is  also  within  the  provisions  of  section  4250  of  the  Re- 
vised Statutes,  which  provides  that  "  any  person  or  body 
corporate  having  more  than  one-half  ownership  of  any  ves- 
sel, shall  have  the  same  right  to  remove  a  master,  who  is 
also  part-owner  of  such  vessel,  as  such  majority  owners  have 
to  remove  a  master  not  an  owner.  This  section  shall  not 
apply  where  there  is  a  valid  written  agreement  subsisting,  by 
virtue  of  which  such  master  wotdd  be  entitled  to  possession, 
nor  in  any  case  where  a  master  has  possession  as  part-owner 
obtained  before  the  19th  day  of  April,  1872."  The  alleged 
contract  with  the  libellant  was  not  in  writing,  and,  therefore, 
if  proved,  would  not  avail  him.  There  was  then  no  legal 
claim  on  the  part  of  the  libellant,  nor  any  reasonable  pre- 
tence of  sxioh  legal  claim,  that  he  held  his  position  of  master 
except  subject  to  the  will  of  the  majority  of  the  owners.  On 
the  23rd  day  of  Aug\ist,  he  was  informed  by  the  agent  of  the 
majority  of  tlie  owners,  that  Merry  had  been  appointed  mas- 
ter in  his  place.  He  well  knew  how  the  title  was  held.  Up 
to  a  sliort  time  before  that  day,  half  the  vessel  had  been 
owned  in  Damariscotta,  and  half  in  Portland,  Maine.  He 
liad  been  informed  tliat  one  of  tlie  owners  known  as  a  Port- 
laud  owner,  had  sold  out  to  one  of  the  Damariscotta  owners, 
and  timt  tliis  interest  united  with  the  half-interest  already 
held  by  the  Damariscotta  owners,  to  change  the  master.    He 
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does  not  appear  to  have  objected  then  that  the  majority  had 
not  joined  in  this  proceeding,  but  he  took  the  ground  that 
under  his  master's  interest  he  was  entitled  to  hold  the  com- 
mand. I  am  satisfied  with  the  proof  as  to  the  majority  hav- 
ing joined  in  the  appointment  of  the  new  master.  Whatever 
question  might  be  made  as  to  the  execution  of  the  first  power 
of  attorney,  upon  which  the  name  of  John  F.  Stinson  ap- 
pears, a  second  power  was  shown  to  have  been  given,  ac- 
knowledged before  a  notary,  and  put  in  the  hands  of  the 
agent  of  the  owners  before  he  communicated  their  action  to 
the  libellant.  After  the  libellant  was  informed  that  a  new 
master  had  been  appointed,  and  while  he  was  absent  from 
the  vessel,  the  new  master  came  to  the  vessel  and  took  pos- 
session. The  evidence  does  not  show  that  any  force  was 
used,  or  threatened  on  his  part,  to  obtain  possession.  If  there 
was  anybody  on  board  holding  or  claiming  to  hold  any  au- 
thority from  the  libeUant  to  resist  the  new  master,  or  to  pre- 
vent his  taking  possession  peaceably,  that  person  has  not 
been  called ;  nor  is  there  any  evidence,  whatever,  of  anything 
that  took  place  between  him  and  the  new  master  when  the 
latter  came  on  bpard  and  assumed  command.  There  is  no 
proof,  therefore,  of  any  forcible  dispossession.  Afterwards, 
the  libellant  came  and  found  the  new  master  in  possession, 
and  some  hard  language  was  used,  the  libeUant  insisting  on 
his  right,  and  the  new  master  insisting  on  his,  and  threaten- 
ing an  arrest  if  disturbed ;  but  the  possession  of  the  ship  was 
already  changed,  and  this  affair  is  wholly  immaterial. 

The  libel  is  dismissed  with  costs. 

For  libellant,  Beebe,  Wilcox  dk  Hobba. 

For  claimants,  B,  D,  Benedict  and  JET  T,  Wing. 
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OCTOBER,  1878. 

THE  UNITED  STATES  VS.  THE  NEW  YORK,  NEW 
HAVEN  AND  HARTFORD  RAILROAD  COMPANY. 

JUEISDIOTION. — InTEBNAL  REVENUE. 

Under  U.  S.  Rev.  Stat.,  §  783,  which  is  a  re-enactment  of  the  41st  section  of 
the  Act  of  June  80,  1864  (18  Stat,  at  large,  p  289),  as  amended  by  the  9th 
section  of  the  Act  of  July  18,  1866  (14  id.  p.  Ill),  and  which  provides  that 
''taxes  accruing  under  any  law  providing  internal  revenue  may  be  sued  for 
and  recovered,  either  in  the  district  where  the  liability  for  such  tax  occurs 
or  in  the  district  where  the  delinquent  resides,"  a  suit  will  not  lie  to  recover 
such  tax  in  a  district  other  than  that  in  which  the  tax  accrues  or  that  in 
which  the  delinquent  resides,  although  he  may  be  found  and  served  with 
process  therein. 

Choate,  J.  Tliis  is  a  suit  brought  to  recover  a  tax  alleg- 
ed to  have  accrued  against  the  defendant,  a  railroad  corpora- 
tion, in  the  year  1864,  under  the  act  of  June  30, 1864.  (13  Stat, 
at  Large,  p.  275.)  The  defendant  pleads  to  the  jurisdiction 
that  the  tax,  if  any  is  due,  accrued  in  the  District  of  Connect- 
icut, and  that  the  defendant  is  not  a  New  York  corporation, 
but  incorporated  under  the  laws  of  Connecticut,  and  not  a 
resident  of  this  district.     To  this  plea  the  plaintiff  demurs. 

The  question  raised  is  whether  a  suit  for  tliis  tax  can  be 
brought  in  a  district,  other  than  that  where  the  defendant 
resides  or  where  the  tax  accrues,  or  whether  it  can  also  be 
brought  in  the  district  where  the  defendant  shall  be  per- 
sonally served.  It  is  conceded  by  the  learned  counsel  for  the 
defendant  that  under  the  judiciary  act  of  1789,  ch.  20,  §  11 
(Rev.  St.  §  739),  which  prohibits  the  bringing  of  a  civil  suit 
against  an  inhabitant  of  the  United  States  "  in  any  other  dis- 
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trict  than  that  of  which  he  is  an  inhabitant,  or  in  which  he  is 
found  at  the  time  of  serving  the  writ,"  a  corporation  may  be 
sued  out  of  its  domicile,  if  found  in  another  district ;  and  the 
defendant  does  not  contend  that  this  defendant  was  not 
"  found"  within  this  district  within  the  meaning  of  that  sec- 
tion. The  claim  of  the  defendant  is  that  by  Eev,  Stat  §  733 
the  plaintiff  is  restricted  to  the  district  where  the  tax  accrues 
and  the  district  where  the  defendant  resides  for  the  purpose 
of  this  action.  That  section  is  as  follows  :  ''  Taxes  accruing 
under  any  law  proyiding  internal  revenue,  may  be  sued  for 
and  recovered  either  in  the  district  where  the  liability  for  such 
tax  occurs,  or  in  the  district  where  the  delinquent  resides." 
In  the  absence  of  any  statute  regulation  as  to  the  courts 
where  such  a  suit  is  to  be  brought,  no  doubt  the  United  States 
could  sue  in  any  district  where  the  defendant  could  be  found. 
And  it  is  argued  on  behalf  of  the  plaintiff  that  the  language 
of  section  733  is  permissive,  merely,  and  not  restrictive,  the 
words  being  "  may  be  sued  for  ^^  etc.,  and  that  the  section  adds 
another  district  in  which  the  suit  may  be  brought,  namely, 
that  in  which  the  tax  accrues,  to  those  in  which  under  the 
general  terms  of  section  739  it  could  otherwise  alone  be 
brought,  namely,  those  in  which  the  defendant  resides  or  can 
be  found.  Section  733  is  a  re-enactment  of  part  of  the  41st 
section  of  the  Act  of  June  30, 1864  (13  Stat,  at  Large  p.  239), 
as  amended  by  the  9th  section  of  the  Act  of  July  13, 1866  (14 
Stat,  at  Large  p.  111). 

The  Act  of  1864  ch.  173,  §  41,  provided  as  follows  :  "That 
it  shall  be  the  duty  of  the  collectors  aforesaid  or  their  4^pu- 
ties,  in  their  respective  districts,  and  they  are  hereby  author- 
ized, to  collect  all  the  duties  and  taxes  imposed  by  this  Act, 
however  the  same  may  be  designated,  and  to  prosecute  for 
the  recovery  of  any  sum  or  sums  which  may  be  forfeited  by 
virtue  of  thi  Act,  and  aU  fines,  penalties  and  forfeitures  whicJ 

19 


146  SOUTHERN  DISTRICT  OF  NEW  YORK, 


The  United  States  v.  The  New  York,  New  Haven  and  Hartford  R.  R.  Co. 


may  be  incurred  or  imposed  by  virtue  of  this  Act,  shall  be  sued 
for  and  recovered  in  the  name  of  the  United  States  in  any 
proper  form  of  action,  or  by  any  appropriate  form  of  proceed- 
ing, qui  iavi,  or  otherwise,  before  any  Circuit  or  District  Court 
of  the  United  States,  for  the  district  within  which  said  fine, 
penalty  or  forfeiture  may  have  been  incurred,  or  before  any 
other  court  of  competent  jurisdiction."  It  will  be  observed 
that  under  this  statute  no  special  provision  was  made  as  to 
the  district  in  which  suits  for  taxes  should  be  brought ;  such 
suits  were  therefore  liable  to  be  brought  and  could  be  only 
brought  in  the  district  where  the  defendant  resided  or  in  the 
district  where  he  was  found,  while  suits  for  fines  might  be 
brought  in  the  district  where  the  fine  was  incurred,  and  also 
"  in  any  other  court  of  competent  jurisdiction,"  which  includ- 
ed certainly  a  Circuit  or  District  Court  of  the  United  States 
for  the  district  where  the  ofiender  might  be  found.  Section 
41  of  the  Act  of  1864  was  amended  by  the  Act  of  1866  so  as 
to  read  as  follows :  (p.  Ill)  "  That  it  shall  be  the  duty  of  the 
collectors  aforesaid,  or  their  deputies,  in  their  respective  dis- 
tricts, and  they  are  hereby  authorized  to  collect  all  the  taxes 
imposed  by  law,  however  the  same  may  be  designated,  and  to 
prosecute  for  the  recovery  of  any  sum  or  sums  which  may  be 
forfeited  by  law ;  and  all  fines,  penalties  and  forfeitures  which 
may  be  incurred  or  imposed  by  law  shall  bo  sued  for  and  re- 
covered in  the  name  of  the  United  States  in  any  proper  form 
of  Action  or  by  any  appropriate  form  of  ]>roceeding,  qui  tarn 
or  otherwise,  before  any  Circuit  or  District  Court  of  the 
Unitgd  States  for  the  district  within  which  said  fine,  penalty 
or  forfeiture  may  have  been  incurred,  or  before  any  other 
court  of  competent  jurisdiction.  And  taxes  may  be  sued  for 
and  recovered  in  the  name  of  the  United  States  in  any  proper 
form  of  action  before  any  Circuit  or  District  Coui-t  of  the 
United  States  for  the  district  ^rithin  which  the  liability  to 
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such  tax  may  have  been  or  shall  be  incurred,  or  where  the 
party  from  whom  such  tax  is  due  may  reside  at  the  time  of 
the  commencement  of  said  action."  A  provision  as  to  suits 
for  fines,  penalties  and  forfeitures  differing  only  in  some  un- 
important respects  was  also  made  by  the  179th  section  of  the 
Act  of  1864  (13  Stat,  at  Large  p.  306),  in  connection  with  a 
provision  imposing  on  collectors  the  duty  of  collecting  such 
fines,  etc.  And  this  also  was  verbally  amended  by  the  Act  of 
1866  (14  Stat,  at  Large  p.  145),  but  not  in  any  particular  vary- 
ing its  terms  in  respect  to  the  courts  having  jurisdiction  of 
suits  and  proceedings  therefor. 

A  comparison  of  these  two  statutes  shows,  I  think,  that 
the  purpose  of  amending  the  statute  was  to  restrict  the  plain- 
tifl;'  in  a  suit  for  taxes  to  the  two  districts,  that  in  which  the 
tax  accrues  and  that  in  which  the  defendant  resides.  Some 
change  in  the  mode  of  collecting  fines  or  taxes  was  intended 
by  this  amendment.  In  the  original  Act  the  collectors  are 
required  to  collect  taxes,  but  no  court  was  specified  to  which 
they  are  to  resort.  In  the  amending  Act,  fines  are  still  to  be 
sued  for  in  the  Circuit  or  District  Court  of  the  United  States, 
for  the  district  where  the  fine  is  incurred  or  in  any  other 
court  of  competent  jurisdiction,  the  same  as  before.  The 
change  made  is,  by  adding  the  provision  as  to  taxes,  that 
suits  may  be  brought  in  the  district  where  the  liability  for 
the  tax  is  incurred  or  in  the  district  where  the  defendaixt  resides, 
Now  if  the  purpose  of  this  amendment  had  been  merely  to 
allow  the  United  States  to  sue  for  a  tax  in  the  district  where 
the  liability  was  incurred,  that  purpose  would  have  been  well 
expressed  by  simply  providing  that  the  suit  may  be  brought 
in  that  district.  The  language  being  in  form  permissive  only, 
the  United  States  would  seem  not,  by  that  language,  to  be  re- 
stricted from  suing  in  any  other  district  in  which,  by  the  ex- 
isting law,  it  could  already  sue,  namely,  the  district  where 
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as  to  taxes.  In  the  one  the  language  used  in  the  alternative 
to  the  new  right  given,  is  "  any  other  court  of  competent  ju- 
risdiction," which  includes  the  district  where  the  offender  can 
be  found.  Immediately  follows  the  provision  as  to  taxes. 
And  different  language  is  used  for  a  similar  alternative  pro- 
vision. It  must  be  assumed  that  this  difference  of  language 
was  intended,  and  that  the  purpose  had  in  view  in  using  the 
expression  employed  as  to  suits  for  taxes  would  not  have 
been  effected  by  using  the  same  language  adopted  as  to  fines. 
Such  marked  differences  in  language  used  for  a  similar  pur- 
pose in  the  same  Act  and  the  same  section,  cannot  be  held 
to  have  been  accidental. 

Moreover,  it  may  well  have  been  thought  that  the  priv- 
ilege given  to  the  government  to  sue  for  a  tax  in  the  district 
where  the  tax  accrues,  and  in  the  district  where  the  defend- 
ant resides,  afforded  ample  and  convenient  means  of  collect- 
ing the  tax,  and  that  it  was  imnecessary  to  preserve  the  right 
to  sue,  also,  in  the  district  where  the  defendant  may  be 
found.  There  seems  to  be  nothing  unreasonable  in  this  ar- 
rangement as  to  suits  for  taxes,  while  as  to  suits  for  fines, 
penalties  and  forfeitures  it  has  been  thought  wise  to  preserve 
to  the  government  all  existing  rights  to  sue,  while  specially 
granting  the  new  right  to  sue  where  the  fine,  penalty  or  for- 
feitiu'e  was  incurred. 

These  provisions  of  the  Act  of  1866  ^were  embodied  in 

* 

sections  732  and  733  of  the  Revised  Statutes  with  a  change 
of  form,  but  hardly  of  substance,  as  to  suits  for  fines.  Section 
732  provides  that  suits  for  fines,  etc.,  may  be  brought  in  the 
district  where  they  accrue  or  in  the  district  where  the  offend- 
er is  found.  And  by  section  733,  as  above  cited,  suits  for 
taxes  may  be  brought  in  the  district  where  the  tax  accrues, 
or  in  that  where  the  defendant  resides.  Thus  the  revisers 
appear  to  have  indicated  their  understanding  that  the  dis- 
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tinction  in  the  Act  of  1866  was  an  intended  diflference  in  the 
two  cases,  by  preserving  the  s^me  distinction  of  language  in 
the  revision.  Certainly  this  re-enactment  detracts  nothing 
from  the  reasons  in  favor  of  holding  that  the  words  were 
used  in  a  restrictive  sense  in  the  Act  of  1866.  And  the  pre- 
sumption  is  against  any  change  being  intended  by  the  sub- 
stantial re-enactment  of  these  two  clauses  taken  from  that 
section  of  the  Act  of  1866,  in  these  two  sections  of  the 
Bevised  Statutes. 

Demurrer  overruled  and  judgment  for  defendant. 

For  the  plaintiff,  Assistant  U.  8.  District- Attorney  HiU, 
For  the  defendant,  H.  C,  Robinson, 
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THE  STEAMBOAT  CITY  OF  HARTFORD. 

Rats  of  Whajkfagb  at  Bulkhead. — Costs. 

A  steamboat,  272  feet  loDg,  occupied  a  berth  at  a  bulkhead  in  the  city  of 
New  York  for  28  days.  The  bulkhead  was  owned  by  three  parties.  B. 
owned  one  hundred  feet  of  it,  all  of  which  was  occupied  by  the  steamboat 
or  by  lines  which  ran  from  her  bow  forward  to  a  spile  at  the  comer  of  the 
bulkhead.  F.  owned  the  hundred  feet  next,  all  of  which  was  occupied, 
and  K.  owned  one  hundred  and  fifty  feet  next,  seventy-fiye  feet  of  which 
was  occupied.    The  rate  of  wharfage  which,  by  the  statute  of  the  State  of 
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New  York,  the  steamboat  would  be  called  on  to  pay  for  a  single  berth  was 
$9.50  a  day.  B.  filed  a  libel,  claiming  to  recover  of  her  for  wharfage  $9.50 
a  day.  The  owners  of  the  steamboat  claimed  that  he  was  only  entitled  to 
his  proportionate  share  of  the  $9.50  a  day  and  tendered  and  paid  into  comt 

$89.2^: 

Heldy  That  the  libellant  was  not  entitled  to  recover  $9.50  a  day,  but  only  his 
proportionate  share  of  that  sum,  viz.,.  |^  of  it,  and  without  costs. 

Benedict,  J.  This  is  an  action  to  recover  wharfage. 
The  material  facts  are  not  in  dispute  and  are  as  follows  : 

For  a  period  of  twenty-eight  days  in  November,  1877, 
the  steamboat  City  of  Hartford  occupied  a  berth  at  the  bidk- 
head  between  Bank  and  Bethune  streets,  in  the  North  Biver, 
while  undergoing  some  repairs. 

The  rate  of  wharfage  to  be  paid  by  vessels  using  wharves 
and  piers  in  the  cities  of  New  York  and  Brooklyn,  is  regu- 
lated by  a  statute  of  the  State  of  New  York,  which  provides : 
"  It  shall  be  lawful  to  charge  and  receive,  within  the  cities  of 
New  York  and  Brooklyn  and  Long  Island  City,  wharfage  and 
dockage  at  the  following  rates,  namely :  From  every  vessel 
that  uses  or  makes  fast  to  any  pier,  wharf,  or  bulkhead,  with- 
in said  cities,  or  makes  fast  to  any  vessel  lying  at  such  pier, 
wharf  or  bulkhead,  or  to  any  other  vessel  lying  outside  of 
such  vessel,  for  every  day  or  part  of  a  day,  as  follows  :  From 
every  vessel  of  200  tons  burden  and  under,  two  cents  per  ton, 
and  for  every  vessel  over  200  tons  burden,  two  cents  per  ton 
for  each  of  the  first  200  tons  and  one-half  of  one  cent  per  ton 
for  every  additional  ton,  except  canal-boats,  etc.,         * 

*  *  *  but  eveiy  other  vessel  making  fast  to  a 
vessel  lying  at  any  pier,  wharf  or  bulkhead,  within  said  cities, 
or  to  another  vessel  lying  outside  of  such  vessel,  or  at  anchor 
within  any  slip  or  basin  when  not  receiving  or  discharging 
cargo  or  ballast,  one-half  the  first  above  rates ;  and  from 
every  vessel  or  floating  structure,  other  than  those  above 
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named  or  imed  for  transportation  of  freight  or  passengers, 
double  the  first  above  rates,  except  that  floating  grain  eleva- 
tors shall  pay  one-half  the  first  above  rates  ;  and  every  ves- 
sel that  shall  leave  a  pier,  wharf,  bulkhead,  slip  or  basin 
without  first  paying  the  wharfage  or  dockage  due  thereon, 
after  being  demanded  of  the  owner,  consignee,  or  person  in 
charge  of  the  vessel,  shall  be  liable  to  pay  double  the  rates 
established  by  this  Act." 

At  the  rate  fixed  by  this  statute  $9.50  per  day  would  be 
the  sum  the  City  of  Hartford  would  be  liable  to  pay  for  an 
inside  berth. 

There  were  three  different  persons  each  of  whom  owned 
a  portion  of  the  bulkhead  at  which  the  steamboat  lay.  The 
length  of  the  water-front  thus  occupied  which  belonged  to 
Brainard  thelibellant  was  100  feet.  The  whole  of  this  portion 
of  the  bulkhead  may  properly  be  considered  as  having  been 
used  by  tlie  steamboat,  the  lines  from  her  bow  extending  to 
a  spile  at  the  comer  of  the  libellant's  portion,  for  although 
there  was  a  small  space  between  the  bow  of  the  steamboat 
and  the  adjoining  pier,  that  space  was  not  only  covered  by 
the  lines  so  as  to  prevent  its  use  by  any  other  vessel,  but  was 
also  too  small  to  be  used  by  any  other  craft. 

Next  south  of  the  libellant's  portion  of  the  bulkhead  for 
a  distance  of  100  feet,  one  Fagan  owned  the  bulkhead.  The 
steamboat  was  272  feet  long,  and,  of  course,  she  covered  all 
of  Fagau*s  portion,  so  as  to  prevent  its  being  used  as  .a  berth 
for  any  other  vessel.  lines  ran  from  the  steamboat  to 
Ftigan's  portion  as  well  as  to  the  libellant's  portion.  Next 
south  of  Fagan's  portion  for  the  space  of  150  feet,  the  bulk- 
head  was  ox^Tied  by  one  Keenan.  Keenan  has  been  paid  for 
the  use  of  75  feet  of  his  bulkhead  by  this  boat,  and  the  evi- 
dtnuH>  shows  that,  at  least  for  that  distance,  the  bulkhead  of 
Keenan  was  substantially  used.    To  this  part  as  well  as  to 
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the  libellant's  part,  ingress  and  egress  was  had  by  those  on 
the  boat,  and  lines  ran  from  the  boat  io  spiles  thereon. 

Upon  these  facts  the  libellant  claims  to  be  entitled  to 
$9.50  per  day  for  the  use  of  his  portion  of  the  bulkhead ; 
while  the  claimant  insists  that  $9.50  per  day  is  the  wlio^e 
sum  chargeable  upon  the  boat  for  the  whole  berth,  and  that 
the  libellant  is  entitled  to  a  part  of  that  sum  proportionate  to 
the  extent  of  his  bulkhead  which  was  opposite  to  the  hull  of 
the  steamboat  as  she  lay  in  the  berth.  I  cannot  agree  with 
either  of  these  positions.  As  to  the  claim  of  the  libellant  to 
be  paid  $9.50  per  day  for  use  of  his  bulkhead,  I  have  no  diffi- 
culty. It  is  impossible  to  suppose  that  ihe  statute  intended 
to  allow  every  owner  of  a  part  of  a  bulkhead  to  charge  for  the 
use  of  his  water-front  the  full  amount  of  wharfage  prescribed 
by  the  statute  for  a  full  berth,  without  any  regard  to  the 
amount  of  water-front  used.  Such  a  construction  of  the  stat- 
ute would  compel  a  vessel  to  pay  full  wharfage  to  several  dif- 
ferent persons  whenever  the  frontage  used  belonged  to  diflfer- 
ent  persons  ;  and  this  boat  would  be  compelled  in  this  in- 
stance to  pay  three  wharfages,  that  is  $28.50  per  day,  and  if 
the  owners  of  this  bulkhead  had  happened  to  number  thirty, 
instead  of  three,  according  to  such  an  understanding  of  the 
law  the  liability  would  be  $285.00  per  day.  Such  can  not 
have  been  the  intention.  The  meaning  of  the  statute  is  that 
a  boat  shall  pay  the  amount  provided  by  the  Act  and  no 
more  for  her  berth.  This  charge  for  a  berth  being  required 
to  be  calculated  by  the  tonnage,  of  course  the  amount  of 
wharfage  increases  with  the  size  of  the  boat ;  but  it  is  a  single 
charge  for  a  single  berth.  It  follows  that  when  the  berth 
used  is  owned  by  different  persons,  the  statutory  charge 
must  be  justly  apportioned  among  the  several  owners.  The 
claim  made  by  the  libellant  to  be  entitled  to  $9,50  for  each 

day  this  boat  lay 'at  his  pier  is  therefore  rejected. 

20 
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The  remaining  question  is  how  to  apportion  the  wharf- 
age chargeable  by  the  statute  for  the  bei*th  among  the  vari- 
ous owners.  The  claimant's  view  is  that  only  that  part  of 
the  bulkhead  against  which  the  boat  actually  lay  was  used 
by  the  boat,  and  in  accordance  with  this  \iew  he  has  ten- 
dered  and  paid  into  court  the  sum  of  $89.22.  But  upon  the 
evidence  the  boat  substantially  appropriated  to  her  own  use 
for  her  berth  at  this  bulkhead  an  extent  of  water-front  ex- 
ceeding her  own  length  by  some  few  feet.  She  required  for 
her  berth,  and  substantially  appropriated,  275  feet  of  the 
bulkhead,  of  which  100  feet  belonged  to  the  libellant.  A 
just  division  of  the  legal  wharfage  allowed  for  the  whole 
berth  would  therefore  be  to  give  to  the  libellant  J^§  of  the 
gross  sum.     This  would  be  equity. 

According  to  this  mode  of  division  the  libellant  is  en- 
titled to  the  sum  of  $95.66.  The  claimant  has  tendered  only 
the  sum  of  $89.22,  and  the  libellant  must,  therefore,  have  a 
decree  for  the  sum  of  $6.44.  But  I  give  no  costs,  because 
the  question  is  novel,  and  the  evidence  shows  a  desire  on  the 
part  of  the  claimant  to  pay  without  suit  all  that  was  legally 
chargeable. 

It  has  been  contended  that  the  decision  in  the  case  of 
l^he  Virginia  Ridon  (13  Blatch.  519)  is  adverse  to  the  forego- 
ing conclusion  and  in  favor  of  the  claim  made  by  the  libellant. 
But  the  distinction  between  the  two  cases  is  this  :  The  Vir- 
ginia Rulon  occupied  and  used  two  berths,  one  at  the  pier 
and  one  on  the  bulkhead,  and  discharged  cargo  on  both  the 
pier  and  the  bulkhead  at  the  same  time.  In  such  a  case, 
— and  others  might  be  imagined — the  vessel  is  considered  as  . 
using  two  berths  and  for  that  reason  chargeable  with  lawful 
wharfage  for  each.  The  present  is  a  diflferent  case,  because 
here  the  vessel  occupied  only  the  space  necessary  to  give  her 
a  berth,  and  that  space  was  along  the  water-front  of  a  con- 
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tinnous  bulkhead.  She  used  no  more  than  was  necessary,  if 
she  was  to  have  a  berth  at  all,  and  therefore  occupied  but  a 
single  berth.  "  / 

The  yiew  I  have  taken  of  this  case  disposes  of  the  claim 
for  double  wharfage  based  on  the  provision  of  the  statute, 
that  when  the  vessel  leaves  the  wharf  without  paying  her 
wharfage  after  demand  made,  she  is  liable  to  double  wharf- 
age ;  because  the  only  demand  ever  made  by  the  libellant 
was  at  the  rat«  of  $9.50  per  day.  As  he  was  only  entitled  to 
$3.07  per  day,  such  a  demand  was  properly  refused  and  does 
not  entitle  the  wharfinger  to  dquble  wharfage. 

Let  a  decree  be  entered  in  accordance  with  this  opinion. 

For  the  libellant.  Gale  ck  Chalmers, 
For  the  claimant,  D,  cfe  T,.MeMahoj\. 
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Seaman*b  Wages. — Waivbb  of  Lien. — PREsrMPTioN. — Lex  Contra ottib. 

C.  signed  shipping  articles  at  Cobourg,  Canada,  to  go  on  board  of  a  yacht  as 
sailing  master,  on  a  voyage  to  Philadelphia,  at  a  rate  of  wages  of  $1  a  day. 
Subsequently,  but  on  the  same  day,  an  agreement  was  made  between  C,  G. 
and  B.,  which,  after  setting  forth  that  C.  had  begun  to  build  the  yacht,  but 
had  not  been  able  to  finish  her,  and  had  put  the  title  in  G. ,  provided  that  G 
should  hold  the  yacht  in  trust  for  C,  B.  and  G.  himself ;  that  G.  should 
manage  her,  and  after  she  had  gone  to  New  York  and  Philadelphia,  should 
sell  her,  and  from  the  proceeds,  after  paying  all  debts  due,  should  pay  cer- 
tain SQins  to  B.,  C.  and  himself,  and  that  C.  should  go  as  sailing  master  at 
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$60  a  month.    The  yacht  having  come  to  New  York,  C.  filed  a  libel  against 

her  for  wages : 
Ileldj  That  the  right  of  C.  must  be  governed  by  the  agreement  and  not  by  the 

articles ; 
That  under  that  agreement  C.  must  be  held  to  have  waived  any  right  of  lien 

on  the  vessel  for  wages ; 
That  as  the  vessel  was  a  foreign  vessel  and  the  contract  was  made  in  a  foreign 

port,  Section  4585  of  tlie  U.  8.  Revised  Statutes  could  have  no  effect  in  the 

case; 
That  the  court  could  not  presume  that  the  statutory  law  of  the  Dominion  of 

Canada  is  the  same  as  that  of  the  United  States. 
In  the  absence  of  any  evidence  as  to  the  law  of  the  place  where  the  contract 

was  made  and  to  be  in  a  substantial  part  performed,  the  law  maritime  will 

be  presumed  to  be  the  law  controlling  the  mariner's  contract.     By  that  law 

it  is  competent  for  the  mariner,  by  his  agreement  understandingly  made  in 

a  proper  case,  to  waive  his  lien  for  wages. 

Benedict,  J.  The  agreement  made  with  the  libellant 
subsequent  to  the  shipping  articles,  is  the  agreement  accord- 
ing to  which  the  libellant's  right  to  proceed  against  this 
yacht  for  his  wages  as  the  sailing  master  therfeof  must  be 
determined.  The  contract  of  the  shipping  articles,  if  sub- 
sisting, would  not  avail  him,  as  at  the  rate  of  wages  stated  in 
the  shipping  articles  he  has  been  overpaid.  The  subsequent 
agreement  was  entered  into  by  the  libellant  as  a  part-owTier 
in  the  vessel  for  the  purpose  of  enabling  the  vessel  to  be 
finished  and  to  run  races  at  New  York  and  Philadelphia,  in 
which  races  she  was  to  be  sailed  by  the  libellant.  By  the 
agreement  it  was  stipulated  that  the  libellant  should  be  sail- 
ing master  at  $60  per  month.  No  limit  whatever  is  assigned 
to  the  length  of  the  employment,  either  by  reference  to  any 
voyage  or  voyages,  or  to  any  period  of  time.  Recording  to 
the  agreement,  the  libellant  was  at  liberty  to  leave  the  vessel 
certainly  at  the  end  of  the  first  month.  The  agreement 
creates  a  trust  for  the  benefit  of  the  libellant  and  others,  and 
it  cannot  be  supposed  that  any  of  the  parties  contemplated 
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that  the  libellant,  in  case  he  should  leave  the  vessel  at  the 
termination  of  the  month  or  at  any  other  time,  should  have 
the  right  to  proceed  against  the  vessel  to  enforce  a  lien  for 
his  wages,  and  so  put  an  end  to  the  adventure.  The  nature 
and  object  of  the  agreement  are  inconsistent  with  the  right 
of  lien  claimed  by  the  libellant,  and  that  right  must  be 
deemed  to  have  been  waived  bv  the  execution  of  the  new 
agreement  made  subsequent  to  the  shipping  articles  upon 
w^hich  alone  his  righ\  of  action  rests.  Section  4535  of  the 
Revised  Statutes  can  have  no  operation  here,  as  this  was  a 
foreign  vessel  and  the  contract  made  in  a  foreign  port. 

The  court  can  not  presume  that  the  statutory  law  of 
the  Dominion  of  Canada  is  the  same  as  the  United  States 
statutory  law  declared  in  section  4535.  (Greenleaf  s  Evid. 
Vol.  1,  §  488.     OuUer  v.  Wright,  22  N.  Y.  481.) 

In  the  absence  .of  any  evidence  as  to  the  law  of  the 
place  where  the  contract  was  made  and  to  be  in  a  substantial 
part  performed,  the  law  maritime  will  be  presumed  to  be  the 
law  controlling  the  mariner's  contract.  By  that  law  it  is 
competent  for  a  mariner  by  his  agreement  understandingly 
made  in  a  proper  case  to  waive  his  right  to  proceed  against 
the  vessel  for  his  wages. 

The  libel  must  be  dismissed,  and  with  costs. 

For  the  Ubellant,  Benedict^  Taft  and  Benedict 
For  the  claimant,  Scudder  cfe  Carter, 
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Improper  Mooring. — Vessels  at  Pier. — Ice. 

The  steamboat  W.  was  moorecl  outside  of  another  steamboat,  the  O.,  along- 
side of  a  pier  at  Hoboken,  other  steamboats  lying  astern  of  them.  All  the 
steamboats  were  laid  up  for  the  winter,  the  W.  being  securely  fastened  to 
the  O.  and  the  pier.  The  owner  of  two  barges,  desiring  to  take  them  up 
into  the  slip  to  lie  up,  and  not  being  able  to  do  so  on  account  of  ice,  made 
them  fast  for  the  night  alongside  of  the  W.,  being  told  to  moor  them  there 
by  a  harbor-master  who  was  not  shown  to  have  any  official  authority  as  to 
the  mooring  of  vessels.  At  that  time  it  was  known  that,  with  a  flood  tide 
and  an  easterly  wind,  ice  was  liable  to  come  into  the  slip  with  great  force. 
During  the  night,  the  tide  being  flood,  and  the  wind  easterly,  th^  ice  did 
come  in,  and  carried  the  barges,  and  the  two  steamboats  alongside  of  which 
they  lay,  away  from  the  pier  and  against  the  steamboats  lying  astern,  and 
the  W.  was  injured  by  such  collision  : 

Heldy  That  the  injury  did  not  arise  from  inevitable  accident ; 

That  the  barges  were  not  properly  moored  to  guard  against  a  danger  which 
was  then  to  be  apprehended ; 

That  the  injury  to  the  W.  resulted  from  the  mooring  of  the  barges  alongside 
of  her  and  that  they  were  liable  for  the  damages. 

Choate,  J.  This  is  a  libel  brought  by  Henry  B. 
Crossett,  the  owner  of  the  steamboat  Wyoming,  against  two 
ice  barges,  the  Energy  and  the  M.  F.  Winch,  for  damages 
alleged  to  be  caused  by  the  improper  and  insecure  mooring 
of  the  barges  by  the  side  of  the  Wyoming.  It  appears  by 
the  evidence  that  on  the  18th  day  of  January,  1876,  the 
steamboat  Olyphant  was  moored  on  the  south  side  of  South 
Fifth  street  pier,  Hoboken,  lying  with  her  bow  towards  the 
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North  River,  and  some  distance  inside  the  head  of  the  pier. 
The  Wyoming  was  moored  outside  of  the  Olyphant,  and 
astern  of  the  two  steamboats  were  two  other  steamboats,  the 
Syracuse  and  the  Austin,  with  a  space  between  the  sterns  of 
the  forward  boats  and  the  bows  of  the  others  of  eight  or  ten 
feet.  These  steamboats  were  laid  up  for  the  winter  and 
were  properly  arid  securely  fastened  to  the  pier,  the  Wyom- 
ing being  fastened  t6  the  Olyphant  aud  to  the  pier.  The 
weather  had  been  severe,  and  ice  had  been  running  in  the 
North  River  and  crowding  into  the  slip  the  night  before. 
On  the  afternoon  of  the  18th  of  January,  the  ice  barges 
Energy  and  Winch  were  brought  to  the  pier  and  moored 
alongside  of  the  Wyoming.  They  were  not  quite  as  long  as 
the  Wyoming,  but  stood  much  higher  out  of  the  water,  pre- 
senting to  the  wind  a  much  larger  surface.  The  Energy  was 
laid  alongside  of  the  Wyoming  with  her  bow  towards  the 
river  and  her  stem  about  on  a  line  with  the  stem  of  the 
Wyoming.  The  Winch  was  laid  alongside  of  the  Energy, 
her  stem  being  out  and  about  on  a  line  with  the  stem  of  tlie 
Energy.  The  Energy  was  securely  fastened  to  the  Wyoming, 
and  the  Winch  to  the  Energy,  by  breast  lines  and  spring 
lines,  and  there  were  lines  from  the  Energy  to  the  Austin 
and  Syracuse,  but  there  was  at  first  no  line  from  either  of  the 
barges  forward  to  the  pier.  In  the  evening  and  after  the 
man  who  superintended  the  mooring  of  the  barges  had  left, 
at  the  suggestion  of  the  shipkeeper  on  the  Austin,  a  line  was 
run  from  the  bow  of  the  Energy  across  the  bows  of  the 
Wyoming  and  the  Olyphant  to  the  pier  and  there  fastened 
to  a  spile.  About  two  o'clock  in  the  morning,  the  wind  being 
about  south-east  and  blowing  a  fresh  breeze,  and  the  tide 
flood,  the  ice  which  filled  the  river  half  across  to  the  New 
York  shore  was  driven  into  the  slip,  against  the  port  quar- 
ter and  stem  of  the  Winch,  and  the  bows  of  the  Energy, 


160  SOUTHERN  DISTRICT  OF  NEW  YORK, 

The  Barges  Energy  and  M.  F.  Winch. 


Wyoming  and  Olyphant  with  great  force,  and  the  lines  be- 
tween the  Wyoming  and  Olyphant  and  between  them  and  the 
pier  gave  way,  and  all  four  vessels  were  driven  back  into  the 
slip  with  sucli  force  that  the  stems  of  the  Wyoming^  and 
Olyphant  coming  in  contact  with  the  bows  of  the  Austin  and 
SjTacuse,  tore  tliem  from  their  moorings  and  crowded  them 
back  and  threw  their  bows  out  from  the  pier  and  separated 
them  from  each  other,  and  about  30  or  40  feet  of  the  joiner 
work  aft  on  the  port  side  of  the  Wyoming  and  the  rail  and 
joiner  work  on  the  starboard  side  of  the  Wyoming  were 
crushed  in  and  broken.  The  bows  of  the  four  vessels  were 
driven  in  together  towards  the  pier,  and  the  upper  works  of 
the  Wyoming  on  the  port  side  were  thus  injured  by  grinding' 
and  crowding  against 'the  ^Olyphant,  and  the  rail  and  joiner 
work  aft  by  being  driven  against  the  other  steamboats.  The 
fastenings  between  the  barges  and  those  between  the  Energy 
and  the  Wyoming  did  not  give  way,  and  the  line  between 
the  bow  of  the  Energy  and  the  pier  either  slipped,  or  was 
slackened  up  by  the  crowding  of  the  bow  of  the  Energy  to- 
wards the  pier. 

The  situation  at  the  time  these  barges  were  moored  re- 
quired tlie  greatest  caution  in  securing  them.  The  danger 
from  the  ice  was  imminent  and  well  known  to  the  parties 
who  brought  these  barges  to  this  place.  It  was  well  known 
that  upon  the  flood  tide,  and  especially  with  an  easterly  wind, 
the  ice  was  liable  to  come  in  to  this  slip  with  great  force.  It 
hardly  needs  any  evidence  to  show  that  the  risk  of  damage 
from  the  ice  to  the  steamboats  moored  at  the  pier  would  be 
greatly  increased  by  having  the  two  barges  moored  along- 
side of  thorn,  especially  if  they  presented,  as  they  did,  a  much 
larger  surface  to  the  wind  than  the  steamboats  ;  and  the  evi- 
dence is  conclusive  not  only  that  the  risk  was  increased,  but 
that  the  barges  were  not  properly  nor  securely  moored  as 
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against  this  danger.  There  should  have  been  lines  leading 
from  the  barges  to  the  pier  both  forward  and  aft,  or  forward 
to  the  pier  and  aft  to  the  steamboats  astern,  so  as  to  hold 
the  barges  mthout  trusting  to  the  fastenings  between  the 
barges  and  the  steamboats,  and  to  relieve  the  fastenings,  by 
which  the  steamboats  were  held,  from  the  increased  strain 
caused  by  the  barges  being  there.  The  line  that  was  put  out 
to  the  pier  was  of  little  or  no  use.  It  did  not  lead  forward. 
It  was  no  protection  against  a  force  applied  in  front  and 
tending  to  crowd  the  barges  further  back  into  the  slip.  What 
happened  was  the  natural  consequence  of  the  way  in  which 
the  vessels  were  moored.  It  is  obvious  that  with  the  two 
barges  firmly  secured  to  the  Wyoming,  the  force  of  the  ice 
and  wind  to  cause  the  Wyoming  and  the  Olyphant  to  work 
upon  each  other  and  to  strain  the  fastenings  between  them 
and  the  pier,  and  between  themselves,  was  greatly  increased. 
That  force  was  applied  upon  a  different  part  of  the  Wyom- 
ing, at  a  higher  level  than  it  would  have  been  if  the  barges 
had  not  been  there.  It  was  also  appUed  with  an  increased 
weight  and  greater  leverage. 

It  is  claimed  by  the  owners  of  the  barges  that  there  was 
no  mooring  spile  on  the  pier  to  which  they  could  have  car- 
ried a  line  further  forward  than  they  did.  This  is  clearly  no 
excuse.  The  Wyoming  was  under  no  obligation  to  furnish 
them  a  mooring  place,  and  if  they  could  not  safely  moor 
there  they  should  not  have  gone  there  at  all.  It  is  also  no 
excuse  that  a  person  called  a  harbor  master  told  them  to 
moor  alongside  of  the  Wyoming.  He  is  not  shown  to  have 
had  any  official  authority  to  direct  the  laying  of  these  barges 
by  the  steamboats,  so  as  to  excuse  those  in  charge  of  the 
barges  from  securing  them  properly  and  with  safety  to  the 
Wyoming. 

21 
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It  is  not  made  out  by  the  evidence  that  the  injury  done 
was  inevitable  or  would  have  been  sustained  if  the  barges 
had  not  been  there. 

It  appeal's  that  the  purpose  of  those  having  the  barges 
in  charge  wp,8  to  lay  them  up  for  the  winter,  further  inside 
the  slip,  but  they  were  prevented  from  getting  them  further 
in  that  day  by  the  ice  in  the  slip.  Accordingly  they  tied  up 
by  the  Wyoming  as  they  did,  thinking  that  that  would  do 
for  the  night,  intending  the  next  day,  or  as  soon  as  the  ice 
inside  broke  up,  to  take  them  further  in.  They  are  clearly 
responsible  for  the  damage  done.  The  claim  of  the  libellant 
is  sustained  by  the  cases  of  Van  Tine  v.  The  Lake,  2  Wal- 
lace Jr.  52  ;  The  Johannes,  10  Blatch.  C.  C.  478  ;  The  Louisi- 
ana, 3  Wall.  164. 

Decree  for  libellant  with  oosts,  with  reference  to  com- 
pute damages,  etc. 

For  the  Ubellant,  D,  dt  T  McMahon, 
For  the  claimants,  W.  W.  Goodrich, 
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IN  THE  MATTER  OF  MAETIN  L.  SYKES. 

Witness. —Contempt  of  Court.— Compulsoky  Pbodcotion  op  Books 
AND  Papers  of  Corporations. —Foreign  Cobpobation.— Powers  of 
Officers.- What  Books  and  Papers  to  be  Deemed  **  in  Custody  " 
Pf  Offioek. 

A  foreign  railroad  corporation,  organized  under  the  laws  of  Illinois  and  other 
States,  having  its  principal  office  In  Chicago,  had  an  office  in  New  York, 
where  certain  books  and  papers  were  kept  under  the  control  of  the  Vice- 
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President,  who  was  also  the  secretary  and  treasurer  of  the  corporation.  By 
the  established  practice  of  the  corporation,  these  books  and  papers  when 
no  longer  required  here  for  present  use  were  sent  to  the  Chicago  office. 
The  secretary  being  served  with  a  suhpana  duces  tecuniy  in  an  action 
pending  in  this  court,  requiring  him  to  produce  some  of  these  books  and 
papcTB  which  had  been  so  forwarded  to  the  Chicago  office  four  years 
before  the  service  of  the  suhposna^  failed  to  produce  the  same  ;  and  it  ap- 
peared on  his  examination  that  the  officer  at  Chicago,  the  assistant  secre- 
tary, who  had  the  inmiediate  charge  of  the  books  and  papers,  was  a 
co-ordinate  officer,  not  under  the  control  and  direction  of  the  witness,  and 
that,  by  the  by-laws  of  the  company  defining  the  powers  of  its  officers  and 
by  the  practice  of  the  corporation,  the  witness  could  not  command  the 
delivery  to  him  of  the  books  and  papers  to  be  produced  in  obedience  to  the 
mibpcRna,  although  they  probably  would  be  sent  to  him  at  his  request  as 
required  for  use  by  him  in  the  business  of  (he  corporation.  The  by-laws 
provided  among  other  things,  that  the  secretary  should  **8afely  keep  all 
docmnents  and  papers  which  shall  come  into  his  possession"  and  '^truly  keep 
the  books  and  accounts  of  the  company  appertaining  to  his  office,  so  as 
ac  all  times  to  show  the  real  condition  of  the  company's  affairs,"  and  should 
also  keep  the  stock  books  and  surrendered  certificates  of  stock.  And  the 
laws  of  Illinois  (Rev.  Stat,  of  Illinois,  p.  283,  §  13),  required  correct  books 
of  account  of  all  the  business  of  the  corporation  to  be  kept  at  its  principal 
office,  subject  to  the  inspection  of  its  stockholders.  Upon  motion  to  puniali 
the  witness  as  for  contempt  in  not  producing  the  books  and  papers: 

Held^  Thi|t  the  same  were  not  in  hU  custody  within  the  meaning  of  section 
868  of  the  N.  Y.  Code  of  Civil  Procedure,  which  provides  that  **the  pro- 
duction upon  a  trial  of  a  book  or  paper  belonging  to  or  under  the  control  of 
a  corporation  may  be  compelled  in  the  like  manner  as  if  it  was  in  the  bands 
or  under  the  control  of  a  natiuul  person*?  and  that  '  'for  that  purpose  a 
subposna  duces  tecum,  or  an  order  as  the  case  requires,  must  be  directed  to 
the  president  or  other  head  of  the  corporation  or  the  officers  thereof  in 
whose  custody  the  book  or  paper  is ;" 

That  the  statute  relates  to  foreign  as  well  as  to  domestic  corporations; 

That  the  statute  requires  the  witness  only  to  produce  books  and  papers  in  his 
custody,  and  does  not  require  him  to  obtain  the  custody  ^)f  books  and 
papers  not  actually  in  his  custody,  but  which  he  is  able  to  get  into  his 
custody  in  order  to  produce  them  in  court. 

Whether  consistently  \^ith  the  law  of  Illinois  these  books  and  papers  eould  be 
removed  from  the  Chicago  office,  guere. 
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Whether  the  statute requu'es  a  witness  in  a  court  of  the  United  States  in  any  case 
to  travel  more  than  one  hundred  miles  from  the  place  of  trial  for  the  purpose 
of  bringing  into  court  books  and  papers  in  his  custody  beyond  that  distance 
or  to  take  the  risk  of  having  them  sent  to  him,  if  beyond  that  distance, 
without  going  for  them  personally,  gtiere. 

Choate,  J.  In  this  case  of  the  United  States  v.  Samuel 
J.  Tilden,  which  has  been  noticed  for  trial  at  the  present 
term,  one  Martin  L.  Sykes  has  been  subpoenaed  as  a  witness 
for  the  plaintiffs  under  a  suhpcena  duces  iecuin  directing  him 
to  produce  certain  stock  ledgers  of  the  Chicago  and  North- 
western Railroad  Co.,  also  the  stock  ledger  and  book  of  the 
minutes  of  the  meeting  of  the  directors  of  the  Peninsular 
Railroad  Company,  and  certain  vouchers  and  receipts  for 
payments  of  money  to  the  defendant  or  to  one  Smith  for 
him  by  the  Chicago  and  Northwestern  Railroad  Co.  for 
services  as  trustee  from  1861  to  1873.  Upon  the  first  day  of 
the  term  the  witness  appeared,  but  did  not  bring  with  him 
the  books  and  papers  described  in  the  subpoena,  whereupon 
an  order  was  granted  against  the  witness,  ordering  him  to  show 
cause  why  he  should  not  be  punished  for  a  contempt  in 
disobeying  the  subpoena.  Upon  the  return  day  of  the  order 
the  witness  appeared  and  presented  an  affidavit  to  the  effect 
that  he  is  Vice-President  of  the  Chicago  and  Northwestern 
Railroad  Co.,  that  said  company  is  a  corporation  organized 
and  existing  under  the  laws  of  Illinois,  Wisconsin  and  Michi- 
gan, ha^dng  its  principal  offices  at  Chicago,  that  it  also  has  a 
branch  office  at  52  Wall  st.,  New  York,  kept  for  the  conven- 
ience of  transacting  its  eastern  business,  that  the  books  and 
vouchers  specified  in  the  subpoena  are  not  now  and  have 
not  been  for  four  years  in  his  custody,  that  he  has  no  author- 
ity as  an  officer  of  the  company  to  order  the  said  books  to 
be  brought  to  New  York  for  the  purpose  of  this  case,  and 
that  he  has  no  right  to  exercise   any  personal   control  over 
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the  said  books,  that  the  president  of  the  company  resides  at 
Chicago,  that  he  has  no  knowledge  of  and  has  never  seen  the 
book  of  minutes  of  the  Peninsular  Railroad  Company,  that 
all  vouchers  of  every  kind  for  disbursements  at  the  New 
York  office  have  been  returned  monthly  to  the  principal 
office  at  Chicago  where  they  are  examined  and  disposed  of 
under  the  direction  of  the  president,  that  he  had  upon  the 
issue  of  the  order  to  show  cause  against  him  telegraphed 
that  fact  to  the  general  solicitor  of  the  company  at  Chicago, 
to  which  he  had  received  a  reply  by  telegraph  to  the  effect 
that  he,  after  considting  with  one  Hewitt,  an  officer  of  the 
company  in  Chicago,  had  already  refused  to  have  any  books 
sent  to  New  York. 

The  witness  was  then  on  motion  of  the  district  attorney 
sworn  upon  his  voir  dire  and  the  following  facts  appeared : 
The  witness,  besides  being  vice-president  of  the  Chicago  and 
Northwestern  Railroad  Co.,  became  its  secretary"  and  treasurer 
in  1873  and  has  since  continued  to  hold  those  offices.  Since 
he  became  secretary  in  1873,  he  has  had  charge  and  control 
of  the  office  of  the  company  in  New  York,  when  the  presi- 
dent is  not  here.  There  is  an  assistant  secretarv  under  him  in 
the  New  York  office  and  another  assistant  secretary  in 
Chicago.  Tlie  stock  ledgers  while  in  current  use  have  been 
and  are  now  kept  at  the  New  York  office.  The  stock  ledgers 
of  this  company,  referred  to  in  the  subpoena,  were,  while 
entries  were  being  made  in  them,  kept  at  the  New  York 
office.  All  the  entries  in  the  stock  ledgers  are  made  under  the 
direction  and  supervision  of  the  witness  as  secretary  and 
have  been  so  since  he  has  held  that  office.  The  assistant 
secretary  at  Chicago  is  a  co-ordinate  officer,  not  under  the 
control  and  direction  of  the  witness ;  the  entries  in  the  stock 
ledgers  called  for  by  the  subpoena  were  all  made  in  New 
York  and  relate  to  transactions  that  took  place  in  New  York. 
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These  stock  ledgers  were  sent  to  Chicago  in  1874,  in  pur- 
snance  of  a  practice,  which  has  always  obtained  in  this  com- 
pany, of  sending  to  the  central  office  of  the  company  all  books 
kept  at  New  York,  when  they  are  fiU^'d  up  and  cease  to  be 
in  current  use.  The  purpose  of  s<'i:<lii:<r  ihf^jn  there  is  not 
alone  for  convenience  of  storage,  but  tluit  thrv  may  be  at  the 
central  office  of  the  company.  The  witness  further  testified 
that  he  had  no  reason  to  believe  that  the  books  would  be 
sent  to  him  if  he  sent  for  them  ;  that  he  thought  if  he  had 
occasion  to  use  them  at  the  office  and  telegraphed  to  that 
effect  to  the  president  they  might  be  sent  to  him. 

It  further  appeared  that  the  meetings  of  the  directors 
were  sometimes  held  in  New  York  and  sometimes  in  Chicago ; 
that  the  election  of  officers  took  place  in  Chicago.  According 
to  the  by-laws  the  officers  of  the  company  include  president, 
first  and  second  vice-presidents,  treasurer,  secretary,  assistant 
treasurer  and  assistant  secretarj\  Article  5  provides  that 
"the  whole  affiiirs  of  the  company  shall  be  managed  and 
directed"  by  the  board  of  directors.  Article  6  provides  that 
the  president  among  other  duties  "shall  have  a  general  care, 
supervision  and  direction  of  the  affairs  of  the  company  and 
of  the  employees,  and  shall  have  such  powers  and  perform  such 
duties  as  may  from  time  to  time  be  confeiTed  upon  him  or  be 
preseribod  by  the  board  of  directors."  Article  7  provides 
among  other  things  as  follows :  "It  shall  be  the  duty  of  the 
secretary  to  safely  keep  all  documents  and  papers  which 
shall  come  into  his  possession,"  "and  truly  keep  the  books 
and  accounts  of  the  company  appertaining  to  his  office  so  as 
at  all  timers  to  show  the  real  condition  of  the  company's 
afTaira,  and  shall  present  statements  thereof  when  required  by 
the  boanl ;  he  shall  keep  books  upon  which  transfers  of 
stock  may  be  made  by  any  stockholder,  or  his  attorney,  duly 
constituted  in   writing,   also  a  stock  ledger  and   certificate 
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book,  prepare  new  certificates  upon  tlie  transfer  of  shares 
and  surrender  of  the  old  certificates,  and  keep  a  register  of 
all  certificates  issued."  There  is  no  by-law  defining  the 
duties  of  assistant  secretary.  The  laws  of  Illinois  provide 
that  "it  shall  be  the  duty  of  the  directors  or  trustees  of  every 
stock  corporation  to  cause  to  be  kept  at  its  principal  office 
or  place  of  business  in  this  State  (Illinois)  correct  books  of 
account  of  all  its  business,  and  every  stockholder  in  such 
corporation  shall  have  the  right,  at  all  seasonable  times,  by 
himself  or  by  his  attorney,  to  examine  the  records  and  books 
of  account  of  the  corporation." 

The  question  to  be  determined  is  whether  upon  this 
state  of  facts  the  stock  ledgers  and  vouchers  of  this  corpora- 
tion described  in  the  subpoena  are  "in  tJie  custodi/^  of  the 
witness  Avithin  the  meaning  of  §  868  of  the  Code  of  Civil 
Procedure,  wliich  is  as  follows :  "The  production  upon  a 
trial,  of  a  book  or  paper,  belonging  to  or  under  the  control  of 
a  corporation,  may  be  compelled,  in  the  like  manner  as  if  it 
was  in  the  hands  or  under  thfe  control  of  a  natural  person. 
For  that  purpose  a  subpoena  duces  teciirri,  or  an  order  made 
as  prescribed  in  the  last  section  as  the  case  requires,  must  be 
directed  to  the  president  or  other  head  of  the  corporation,  or 
to  the  officers  thereof,  in  whose  custody  the  book  or  paper 


is." 


This  section  of  the  code,  which  is  new,  and  designed  to 
remedy  a  defect  in  the  existing  law,  by  which  corporations 
were  practically  exempt  from  producing  their  books  in  court, 
is  highly  beneficial  to  the  purposes  of  justice.  There  are 
often  cases  where  the  presence  of  the  books  themselves  in 
court  is  the  only  way  in  which  certain  facts  sought  to  be 
proved  can  be  established,  as,  for  instance,  where  it  is  neces- 
sary to  refresh  the  recollection  of  witnesses  by  exhibiting  to 
them  the  original  entries.     In  such  cases  copies  may  prove 
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ixMufficieDt,  This  section  should  therefore  hare  a  fair  and  liberal 
constmction,  with  a  riew  to  the  purposes  designed  to  be 
accomplished  by  it.  I  do  not  think,  therefore,  that  it  shonld 
be  construed  as  limited  to  domestic  corporations,  as  is  sug- 
gested by  the  learned  counsel  for  the  witness.  If  a  foreign 
corporation  sees  fit  for  reasons  of  convenience,  profit  or 
necessity,  to  keep  books  within  the  jurisdiction  of  the  courts 
of  New  York,  I  see  no  reason  'why  those  books  should  not 
be  equally  accessible  for  the  purposes  of  justice  here  with 
like  books  kept  by  a  domestic  corporation.  The  case  is 
equally  within  the  mischief  sought  to  be  corrected  by  the 
statute,  and  there  is  no  reason  in  the  policy  of  the  law  of  New 
York  for  giving  foreign  corporations  an  exemption  fi'om  the 
effects  of  this  statute. 

But  upon  the  facts  proved  I  am  clearly  of  opinion  that 
the  books  and  vouchers  called  for  are  not,  within  the  mean- 
ing of  the  code,  **m  the  cv^tody''  of  the  witness. 

Tlie  evidence  is  sufficient  to  show  that  this  corporation 
has  removed  those  books  and  papers  from  the  New  York 
office  to  the  Chicago  office,  and  that  this  has  been  done  in 
pursuance  of  a  standing  rule  of  the  company,  making-  the 
ctmtral  office  of  the  company  in  Chicago  the  place  where 
books  not  in  current  use  and  all  vouchers  are  kept.  The 
books  and  papers  were  effectually  removed  thereby  from  the 
custody  of  the  officer  in  charge  of  the  New  York  office,  and 
placed  under  the  custody  of  the  officer  or  officers  in  charge 
of  the  Chicago  office.  Such  a  rule  is  a  reasonable  and  prop- 
er n>gulation  for  a  coi'poration  to  make,  a  part  of  whose  busi- 
ness la  done  in  foreign  States.  There  is  nothing  in  the  by- 
laws to  provont  the  making  of  such  a  rule,  nor  is  it  neces- 
sary that  it  should  be  enacted  in  the  form  of  a  by-law,  or 
pt^ssod  by  a  vote  of  the  board  of  directors.  It  is  shown  by 
the  long-continued  practice  of  the  corporation  to  be  the  rule. 
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The  7th  article  of  the  by-laws  does  not  in  terms,  or  by  neces- 
sary implication,  put  all  the  books  and  papers  of  the  corpora- 
tion into  the  exclusive  custody  of  the  secretary.  He  is  re- 
quired to  keep  safely  all  that  come  to  his  possession.  But 
at  any  time  the  corporation  may  itself  remove  any  of  the 
books  and  papers  not  actually  in  use  by  the  secretary,  and 
put  them  in  the  custody  of  any  other  proper  officer  or  em- 
ployee of  the  company,  and  this  was  done  in  respect  to  these 
books  four  years  ago.  The  witness,  upon  the  testimony,  can 
not  claim,  by  virtue  of  his  office  and  without  the  consent  of 
the  president  or  other  officers  of  the  company,  to  take  these 
books  and  papers  from  the  office  in  Chicago  and  bring  them 
to  New  York.  They  can  not,  therefore,  be  said  to  be  in  his 
custody,  because  they  are  not  so  under  his  power  and  con- 
trol that  of  his  own  will,  and  without  obtaining  the  consent 
of  others,  he  can  take  them  and  bring  them  into  court.  If 
they  were  in  his  office  in  New  York,  the  corporation  could, 
of  course,  make  no  rule  Or  regulation  as  to  their  being  kept 
there  that  would  or  should  prevent  his  bringing  them  into 
court  on  this  s^ubpoena,  because  in  that  case  whatever  the 
regulation  might  be,  they  would  be  in  his  custody,  he  being 
in  charge  of  the  office  where  they  are ;  but  the  books  being 
in  another  place  which  is  not  in  his  charge,  they  can  not  be 
said  to  be  constructively  in  his  custody,  unless  they  are  in 
that  place  under  his  immediate  control,  or  unless  he  has 
plenary  power  to  take  them  and  bring  them  away.  It  is  said 
he  should  be  required  to  use  all  the  measures  shown  to  be 
in  his  power  to  get  them,  and  that  he  could  get  leave  to  bring 
them  here  by  asking  for  it ;  but  it  does  not  appear  that  he 
could  get  such  leave,  except  for  some  purpose  connected 
with  the  company's  business,  and,  if  lie  could  do  so,  this  sec- 
tion does  not  impose  any  such  duty  upon  the  witness.  Clearly 
the  subpoena  does  not  require  him  to  obtain  the  custody  of 
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books  in  order  to  produce  them,  but  simply  to  produce  books 
and  papers  that  are  in  his  custody. 

I  have  not  found  it  necessary  to  consider  whether,  under 
the  hiws  of  Illinois,  the  books  are  required  to  be  kept  at  the 
office  in  Chicago,  nor  whether,  the  subpoena  from  a  United 
States  Court  running  only  a  hundred  miles,  the  witness  can 
be  required  to  go. to  a  place  more  than  a  hundred  miles  to 
get  books  and  papers  to  bring  them  into  court,  or  must  run 
the  risk  of  having  them  sent  to  him  without  going  personally 
to  get  them. 

This  is  not  a  case  of  a  person  expecting  to  be  a  witness 
disabling  himself  from  producing  papers  by  sending  them 
away.  It  is  not,  therefore,  necessary  to  consider  whether 
the  laws  provide  any  remedy  in  suclx  a  case. 

Motion  for  attachment  denied. 

For  the  plaintiffs,  S,  Z.  Woodford,  District  Attorney,  and 
/?.  M,  Shei'imm,  Assistant  District  Attorney. 

For  the  witness,  J,  S.  Ijiwrence. 
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THE  UNITED  STATES  vs.  SAMUEL  J.  TILDEN. 

Practice. — Ooxstruction  of  Statute. — Depositions  (fo  Acn^  €9»e. — Power 
OF  THE  Court  to  Order  them  to  be  Opened  before  Trial. 

Depositions  de  bene  esse  talcen  pursuant  to  U.  8.  Rev.  Stat.  §  803  may  be 
opened  before  the  trial  by  order  of  the  court  upon  motion  of  one  party  to 
the  suit  and  against  the  objection  of  the  other  party. 
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In  the  constniction  of  the  Revised  Statutes  of  the  United  States  the  presump- 
tion is  against  an  intention  to  change  tlie  meaning  of  a  statute  re-enacted 
therein.  And  no  change  of  meaning  will  be  imputed  to  a  change  of  phrase- 
ology, unless  the  language  used  indicates  an  intended  departure  from  the 
re-enacted  statute. 

U.  S.  Rev.  Stat.  §  865  is  to  be  construed  as  a  re-enactment  of  part  of  ^he 
30th  section  of  the  Act  of  Sept.  24th,  1789,  and  is  not  to  be  construed  as 
changing  the  construction  of  that  section  in  respect  to  the  time  when  dep- 
ositions de  bejie  esse  may  be  opened. 

Choate,  J.  This  is  a  motion  on  the  part  of  the  plain- 
tiffs to  have  certain  depositions  which  have  been  taken  in 
the  cause  under  §  863  of  the  Revised  Statutes  opened  and 
filed.  The  learned  counsel  for  the  defendant  ol)ject  on  the 
ground  that  under  §  865  such  depositions  can  only  be 
opened  at  the  trial,  unless  by  consent.  Section  865  is  as 
follows  :  "  Every  deposition  taken  under  the  two  preceding 
sections  shall  be  retained  by  the  magistrate  taking  it,  until 
he  delivers  it  with  his  own  hand  into  the  court  for  which  it 
was  taken  ;  or  it  shall  together  with  a  certificate  of  the  rea- 
sons as  aforesaid  of  taking  it  and  of  the  notice,  if  any,  given 
to  the  adverse  party,  be  by  him  sealed  up  and  directed  to 
such  court,  and  remain  under  his  seal  until  opened  hi  court. 
But  unless  it  appears  to  the  satisfaction  of  the  court  that 
the  witness  is  then  dead  or  gone  out  of  the  United  States, 
or  to  a  greater  distance  than  one  hundred  miles  from  the 
place  where  the  court  is  sitting,  or  that  by  reason  of  age, 
sickness,  bodily  infirmity  or  imprisonment,  he  is  unable  to 
travel  and  appear  in  court,  such  deposition  shall  not  be  used 
in  the  cause."  The  argument  for  the  defendant  is  that  the 
word  "  then  "  refers  for  its  antecedent  to  the  words  "  in 
court"  and  that  the  context  clearly  shows  that  "then" 
means  at  the  time  of  the  trial,  and  therefore  that  the  words 
"  in  court "  necessarily  import  "  in  court  upon  the  trial." 
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It  iH  aW>  argaed,  from  the  fact  that,  wbere  the  deposition  is 
nitunHMl  jHTKonally  by  the  magistrate  to  the  court,  no  eer- 
titicat<'  as  to  the  reasons  for  taking  it  is  required,  that  this 
is  lic<raus45  the  magistrate  is  in  such  case  within  the  con- 
templation of  the  statute  present  in  court  and  may  testify 
as  to  those  re;isons  ;  that  this  indicates  that  such  personal 
delivery  is  to  lie  upon  the  trial  only,  and  not  before  the 
trial.  Hence  an  argument  is  drawn  from  this  provision  in 
aid  of  the  construction  contended  for  as  to  the  other  clause 
now  particularly  in  question  ;  that  the  entire  provisions  of 
tlio  se(;tion  indicate  a  policy  that  depositions  de  lyene  es-se^ 
wlii(!h  are  the  depositions  to  which  the  section  relates,  are 
not  iiittaided  to  be  published  or  opened,  unless  by  consent, 
until  the  trial.  And  it  is  further  urged,  in  support  of  this 
th(»()ry  of  the  statute,  that  reasons  of  public  policy  and  'a  re- 
gard to  the  rights  and  interests  of  the  paii;ies  may  well  have 
r(Mjui red  such  protection  against  publicity;  that  under  the 
original  statute  of  1789,  which  is  in  substance  here  re-en- 
acted, such  depositions  could  in  some  cases  be  taken  with- 
out notice  and  in  the  absence  of  the  opposite  party  ;  that  in 
n^gard  to  all  such  depositions  there  was  no  discretion  on 
tlic^  part  of  the  magistrate  to  reject  any  testimony  oflfered, 
and  that  thorefoni  the  taking  of  such  depositions  before  the 
trial  might  be  made  the  occasion  for  introducing  irrelevant 
and  scandalous  matter,  the  publication  of  wliich,  before  the 
trial,  may  be  greatly  injurious  to  the  reputation  or  good 
name  of  the  party  against  whom  it  is  taken,  or  may  even 
tt»nd  to  lU'eatt*  siich  a  prejudice  against  him  as  to  prevent  a 
fair  trial ;  wht>reas,  if  the  depositions  were  kept  secret  till 
olTiMtul  up(m  the  trial,  siich  irrelevant  and  scandalous  matter 
might  then  be  suppressed  and  excluded.  The  argument 
drawn  from  the  word  "  then "  appears  to  have  no  force 
when  this  section  is  examined  in  connection  with  Stat.  1789, 
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ch.  20,  §  30,  of  which  it  is  a  re-enactment.  In  that  earlier 
statute  the  two  clauses  which  are  brought  together  in  Rev. 
Stat.  §  865,  are  separated  from  each  other  by  other  provis- 
ions and  the  word  "  then  "  obviously  does  not  relate  back  to 
the  words  "  in  court "  as  its  antecedent.  That  the  word 
"  then  "  refers  to  the  time  of  the  trial  is  indisputable.  In 
the  original  Act  the  language  is  :  "  And  if  an  appeal  be  had 
such  testimony  may  be  used  on  the  trial  of  the  same  if  it 
shall  appear  to  the  satisfaction  of  the  court  which  shall  try 
the  appeal  that  the  witnesses  are  then  dead  or  gone  out  of 
the  United  States  or  to  a  greater  distance  than  as  aforesaid 
from  the  place  where  the  court  is  sitting  or  that  by  reason 
of  age,  etc.,  they  are  unable  to  travel  and  appear  at  court, 
but  not  otherwise.  And  unless  the  same  shall  be  made  to 
appear  on  the  trial  of  any  cause  with  respect  to  witnesses 
whose  depositions  may  have  been  taken  therein,  such  dep- 
ositions shall  not  be  admitted  or  used  in  the  cause."  In 
the  construction  of  the  Revised  Statutes  of  the  United  States 
the  presumption  is  against  an  intention  to  change  the  mean- 
ing and  construction  of  a  statute  re-enacted  therein.  The 
Revised  Statutes  purport  to  be,  in  general,  a  re-enactment 
of  existing  statutes  (§  5595).  And,  therefore,  no  change  of 
meaning  will  be  imputed  to  the  change  of  phraseology,  un- 
less the  language  used  in  the  revision  indicates  an  intended 
departure  from  the  meaning  of  the  re-enacted  statute  ;  and 
section  5600  expressly  repels  any  inference  to  be  drawn  from 
a  different  collocation  of  the  parts  of  the  old  statutes  in  the 
revision.  It  is  clear,  I  think,  that  on  the  point  now  in  ques- 
tion, Rev.  Stat.  §  865  is  to  have  the  same  construction  as  the 
30th  section  of  the  Act  of  1789,  and  that  the  word  "  then  "  in 
§  865  has  no  new  or  different  meaning,  and  is  not  to  be  con- 
strued as  relating  back  to  the  words  "  in  court,"  as  antece- 
dent, but  as  referring  to  the  time  of  the  trial,  which  time  is 


174  SOUTHERN  DISTRICT  OF  NEW  YORK, 

The  United  States  v.  Sanmel  J.  Tilden. 


otlierwdse  plainly  referred  to  in  the  same  clause  in  which  the 
word  "  then  "  occurs. 

While  there  is  some  uncertainty  as  to  how  the  reasons 
for  taking  the  deposition  are  to  he  made,  to  appear,  in  case 
the  magistrate  taking  the  same  delivc^rs  it  personally  into 
the  court,  I  can  not  find  either  in  the  terms  of  this  statute 
or  the  decisions  or  practice  of  the  courts  in  relation  to  depo- 
sitions taken  de  hene  esne  any  such  policy  of  keeping  the 
same  secret  until  the  trial  as  is  claimed  on  the  part  of  the 
defendant.  On  the  contrary,  the  rules  of  courts  as  well  as 
the  decisions  assume  that  in  respect  to  (ill  depositions  taken 
before  the  trial,  the  policy  of  the  law  is  to  have  them  opened 
and  made  accessible  to  the  parties  to  the  suit,  in  order  that 
all  formal  questions  in  respect  to  the  manner  of  taking  may 
be  disposed  of  before  the  trial.  Thus,  rule  113  of  this  court, 
adopted  in  1838,  provides  that  "depositions  taken  under 
commission,  oi'  othemnse,  shall  be  forwarded  to  the  clerk  im- 
mediately after  they  are  taken,  and  be  tiled  on  their  return 
to  the  clerk's  office,  in  term  or  vacation,  etc.  And  all  ob- 
jections to  the  form  and  manner  in  which  they  were  taken 
or  returned  shall  be  deemed  waived,  unless  such  objection 
shall  be  specified  in  writing  in  four  days  after  the  same  are 
opened,  unless  further  time  shall  be  granted  by  the  judge." 
Rule  114  provides  "  that  in  suits  between  individuals,  either 
party  may  at  any  time  after  the  commissions  or  depositions 
are  deposited  with  the  clerk,  enter  an  order  of  course  as  of  a 
special  sessions,  if  in  vacation,  to  open  the  same  and  deliAier 
copies  thereof ; "  and  rule  115  provides  "  that  in  suits  in 
which  the  United  States  are  a  party,  such  order  may  be  en- 
tered on  th^  written  consent  of  the  proctors  or  attorneys  of 
the  respective  parties,  or  on  motion  to  the  x;ourt  at  a  stated 
or  special  session."  While  the  rules  of  court  can  not  dis- 
pense with  the  requirements  of  the  statutes,  they  may  and 
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often  do  furnish  very  satisfactory  evidence  of  the  practical 
construction  which  the  courts  have  put  on  the  statutes  to 
which  they  refer,  and  these  rules  are  clearly  inconsistent 
with  the  supposition  that,  when  they  were  fi*amed  and  while 
they  have  been  continued  in  force,  this  statute  was  regarded 
as  forbidding  the  opening  of  depositions  de  bene  esse,  unless 
wdth  consent  of  the  parties,  before  they  should  be  offered  to 
be  used  upon  the  trial.  Similar  rules  have  been  adopted  in 
the  District  and  Circuit  Courts  in  other  districts.  And  the 
same  general  policy  is  shown  by  the  practice  and  the  niles 
in  the  courts  of  the  State  of  New  York,  and  in  the  practice 
in  regard  to  depositions  taken  in  courts  of  equity.  (See, 
also,  Shanhaiher  v.  Heading,  4  McLean  241 ;  Van  Horn  v. 
Penflleton,  2  Blatch  C.  C.  94 ;  Jasper  v.  Porter,  2  McLean  579  ; 
York  Co.  V.  Central  Railroad,  3  Wall.  113 ;  Brooks  v.  Jen- 
kins, 3  McLean  439.)  Nor  does  it  seem  that  the  peculiar 
character  of  the  depositions  taken  under  §  863  of  the  Re- 
vised Statutes,  being  in  some  cases,  as  the  law  originally 
stood,  without  notice,  and  at  all  times  without  power  on  the 
part  of  the  magistrate  to  limit  the  subject  of  inquiry  or  to 
exclude  any  testimony  from  the  record,  affords  any  such 
strong  grounds  for  withholding  them  from  puWication  in  the 
clerk's  office  prior  to  the  trial,  as  to  have  been  made  the 
basis  for  a  distinction  in  this  respect  between  such  deposi- 
tions and  dep^ositions  taken  under  commission.  While  it  is 
possible  that  iu  some  cases  the  power  to  take  testimony 
may  be  abused  for  the  purpose  of  publishing  scandalous  and 
irrelevant  matter,  yet  on  the  other  hand  the  power  of  either 
party  to  forbid  the  opening  of  the  depositions  until  the 
trial  may  lead  to  abuses  much  worse,  and  to  surprise  and 
failure  of  justice  on  the  trial.  Thus,  if  this  right  has  existed 
under  the  Act  of  1789,  a  party  taking  a  deposition  de  bene 
esse,  even  without  notice  before  the  recent  change  of  the 
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statute  requiring  notice,  might  have  kept  this  deposition 
secret  till  the  trial,  and  then  have  used  the  testimony  of  a 
witness  whom  the  other  side  had  not  seen,  nor  had  an  op- 
portunity to  cross-examine,  and  whose  testimony  he  would 
have  no  opportunity,  perhaps,  to  rebut.  So,  also,  a  party 
taking  depositions,  which  have  been  sealed  up  and  certified 
by  a  magistrate,  might  be  prevented  till  the  trial  from  as- 
certaining whether  they  were  certified  and  returned  in  due 
form  and  woidd  have  no  opportunity  to  have  any  mistake  in 
that  respect  corrected  or  obviated  by  retaking  the  deposi- 
tions. These  and  other  inconveniences  far  outweigh  the  in- 
conveniences and  possible  injury  to  be  done  by  publication, 
and  fully  justify  the  practice  which  has  been  referred  to  and 
which  is  embodied  in  the  rules.  Upon  the  whole,  I  think 
the  statute  will  be  entirely  satisfied  by  the  depositions  being 
opened  in  the  presence  of  the  parties  or  their  attorneys,  in 
open  court. 

Motion  granted. 

For  the  plaintiff,  U.  S.  District  Attorney  Woodford  and 
Assistant  U.  S.  District  Attorney  Shermaii. 

For  the  defendant,  T,   Ilarlandy  A .   «/.  Yanderpoel  and 
J.  K,  Porter. 
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NOVEMBER,  1878. 

THE  STEAMBOAT  MASSACHUSETTS. 

DaMAGB. — EZCBSSITK  SPSSD  IN  NaBBOW  CHANNEL.  MJoSTS. 

The  M.,  a  large  passenger  steamboat,  passed  through  the  channel  between 
Blackwell's  Island  and  New  York  City  with  excessive  speed,  being  behind 
time.  A  canal-boat  loaded  with  coal  was  lying  then  at  a  well-know^n  and 
frequented  place  for  discharging  such  vessels.  The  swell  thrown  by  the  M. 
rolled  upon  the  canal-boat  and  sank  her  at  once,  the  captain  and  his  wife 
jumping  into  the  river  to  save  their  lives.  Thirty  days  afterwards  the 
owner  of  the  cargo  of  coal  gave  notice  to  the  owners  of  the  M.  of  a  claim 
for  damages  and  thereafter  filed  a  libel  to  recovei  against  the  steamer : 

ffeldf  That  the  canal-boat  was  properly  laden  and  made  fast,  and  that,  though 
such  boats  as  the  M.  pass  the  place  daily,  no  other  such  accident  was  shown 
to  have  occurred  and  that  the  case  was  not  therefore  one  of  inevitable  acci- 
dent ; 

That  the  M.  was  not  hi  fault  in  going  through  that  channel,  or  in  going 
too  near  the  canal-boat,  but  was  in  fault  in  running  with  excessive  speed 
and  that  the  loss  was  due  to  such  fault  and  the  steamboat  was  liable  there- 
for; 

But  the  court,  to  mark  its  disapprobation  of  the  delay  in  giving  notice  of  the 
claim  to  the  M.,  refused  to  give  costs  to  the  libellant. 

Benedict,  J.  This  action  is  brought  by  the  owner  of  a 
cargo  of  coal  laden  on  board  the  canal-boat  Dr.  J.  N.  Hunt- 
ley, to  recover  the  damages  arising  from  the  sinking  of  that 
canal-boat  and  her  cargo  on  the  morning  of  the  9th  of  June, 
1877. 

It  appears  that  this  coal  was  laden  on  board  the  canal- 
boat  at  Port  Johnson,  and  safely  transported  therein  to  the 
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Violk'bea^l  at  the  ff>ot  of  East  61st  sL,  New  York.  The  boat 
arrived  at  the  balk-head  on  the  evening  of  June  8th,  ami  was 
made  fant  outside  of  a  schooner  then  lying  alongside  the 
Vmlk'head.  At  al>out  9  o'clock  the  next  morning  the  steam- 
lK>at  Massachusetts,  one  of  the  large  passenger  boats, 
enga;<ed  in  making  daily  trips  through  the  Sound,  passed 
betwe«m  the  place  where  the  canal-boat  lay  and  Blackwell's 
Island,  and  in  so  doing  raised  a  swell  that  broke  over  the 
canal-boat  and  sank  her,  causing  the  damage  sued  for. 

Tlie  libel  charges  among  other  faults  that  the  accident 
arose  from  the  negligence  of  those  navigating  the  Massachu- 
setts in  passing  the  canal-l3oat  at  an  impropc^r  and  unlawful 
rate  of  speed.  The  answer  denies  the  negligence  charged 
and  avers  that  the  accident  arose  from  negligence  on  the  part 
of  those  in  charge  of  the  canal-boat  in  that  she  was  not 
propr'rly  secured  at  the  bulk-head,  and  in  that  she  was  too 
deeply  la<len,  and  in  that  proper  exertion  was  not  put  forth 
to  avoi<l  damage  from  the  swell.  The  proofs  show  that  the 
plH(;e  whore  the  canal-boat  was  moored  was  a  well-kno%vn 
and  mu(!h  frequented  discharging  place  for  vessels  of  this 
class,  and  that  so  far  as  is  known  the  present  is  the  only  in- 
stance of  damage  caused  to  any  vessel  lying  there  by  the 
swells  of  ])assing  steamboats,  although  the  boat  here  proceded 
against  and  others  of  her  class  pass  the  locality  daily.  The 
eviihmce  also  shows  that  this  canal-boat  was  properly  laden 
and  that  the  accident  cannot  be  attributed  either  to  an  ex- 
cess of  cargo  or  to  the  manner  in  which  it  was  laden  or  to 
th(i  manner  in  which  the  canal-boat  was  made  fast  or  to  any 
want  of  care  or  skill  on  the  part  of  those  in  charge  of  the 
boat.  The  case  is  therefore  one  either  of  ine^^table  acci- 
dent or  of  negligence  on  the  part  of  the  steamboat.  Tliere 
is  no  room  for  doubt  that  there  was  negligence  on  the  part 
of  the  steamboat  in  regard  to  her  speed. 
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At  the  place  of  the  accident  the  river  is  narrow  but  not 
so  narrow  as  in  some  other  parts  of  that  channel,  and,  al- 
though it  is  not  very  clearly  shown  that  there  was  any  neces- 
sity to  pass  so  near  the  bulk-head  as  the  Massachusetts  did 
on  this  occasion,  I  do  not  hold  her  liable  by  reason  of  pass- 
ing nearer  to  the  canal-boat  than  she  was  entitled  to  do. 
Nor  do  I  find  her  guilty  of  fault  in  passing  Blackwell's  Island 
by  the  channel  on  the  New  York  side.  She  had  an  undoubt- 
ed right  to  go  down  that  channel,  there  being  no  question  as 
to  her  ability  to  pass  without  endangering  the  safety  of  boats 
made  fast  where  this  boat  was.  It  is  constantly  done  by 
boats  of  large  dimension  with  safety  to  all.  But  negligence 
is  proved  against  the  Massachusetts  in  regard  to  her  speed. 
While  boats  of  the  large  size  of  the  Massachusetts  have  the 
right  to  navigate  as  well  as  boats  of  a  smaller  class,  circum- 
stances often  arise  when  it  becomes  the  duty  of  such  boats 
to  slack  their  speed  because  of  the  great  swell  they  produce 
when  moving  rapidly.  This  is '  a  known  duty  and  its  per- 
formance has  been  frequently  observed.  It  has  been  enjoined 
by  the  courts  in  well-considered  cases.  {The  C,  II,  Jsovtbum^ 
13  Blatch.  31.  The  Momsania^  13  Blatch.  512  and  cases  there 
cited.)  It  is  a  duty  that  attaches  as  well  in  the  case  of  passing 

r 

a  vessel  at  anchor  or  made  fast  at  the  pier  as  when  passing  a 
vessel  in  motion.  The  degree  of  care  required  of  course 
varies  with  the  circumstances. 

In  this  instance  the  proof  is  clear  that  the  Massachusetts 
was  going  at  more  than  her  ordinary  rate  of  speed.  Her 
unusual  speed  was  the  subject  of  remark  to  bystanders  on 
the  shore  before  the  accident  happened,  and  it  is  proved  by 
several  witnesses.  This  evidence  receives  confirmation  from 
the  fact  that  the  steamboat  was  behind  time.  This  unusua 
speed  caused  an  unusual  swell,  so  that  the  waves  broke  over 
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the  Qanal-boat  and  sank  her  at  once,  the  captain  and  hi^ 
wife  jumping  into  the  river  for  the  safety  of  their  lives. 

Against  such  a  swell  as  the  evidence  shows  to  have  been 
thus  caused  the  canal-boat  was  unable  to  protect  herself  by 
any  reasonable  care,  and  for  the  damage  thus  caused  to  the 
libellant's  coal  the  steamboat  mu^t  be  responsible,  because 
she  had  no  right  to  proceed  at  extraordinary  speed  in  a  nar- 
row channel  like  this,  where  vessels  were  moored  as  this 
canal- boat  was.  "Her  undoubted  right  to  the*  navigation  of 
the  river  is  subject  to  the  restriction  that  it  must  be  exer- 
cised in  a  reasonable  and  careful  manner  and  do  no  injury  to 
others  that  care  and  prudence  may  avoid."  Hunt,  J.,  The 
Momsania,  13  Blatch.  513. 

The  libellant  is  therefore  entitled  to  a  decree,  but  I 
give  no  costs  for  this  reason :  It  does  not  appear  that  any 
notice  of  this  claim  was  given  to  the  steamboat  until  some 
thirty  days  after  the  damage  was  known  to  have  occurred. 
The  ease  with  which  fictitious  cases  of  damage  done  at  the 
piers  can  be  got  up  and  the  difficulty  in  being  able  to  meet 
any  such  claim  unless  promptly  informed  of  its  existence, 
coupled  with  the  fact  that  it  is  seldom  if  ever  possible  for 
those  on  board  the  steamboat  to  know  when  damage  is  done 
at  the  piers,  seem  to  require  some  rule  that  shall  insiu-e 
notice  being  at  once  given  to  the  steamboat   when  it  is  in- 

# 

tended  to  charge  her  with  liability  for  damage  done  at  the 
piers  by  her  swell. 

As  tending  to  secure  this  result  I  have  on  former  occa- 
sions declared  my  intention  to  refuse  costs  in  a  case  of  this 
character,  when  prompt  notice  of  the  claim  has  not  been 
given.  To  that  I  adhere,  and  no  injustice  can  arise  from 
throwing  the  burden  of  showing  such  notice  upon  the  libel- 
lant.    In  this  case  no  prompt  notice  is  proved. 


DECEMBER.  1878.  181 


Henry  J.  Sleeper,  et  al.,  v,  Emilio  Puig  et  al. 


Let  a  decree  be  entered  in  faror  of  the  libellant  without 
costs  and  let  it  be  referred  to  a  commissioner  to  take  proof 
of  the  amount  of  the  loss. 

For  libellant,  Treadwell  Cleveland. 
For  claimants,  Wm.  P,  Dixon, 
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HENRY  J.   SLEEPER  et  al.  vs.  EMILIO   PUIG  et  al. 


Chabteb. — DsMURRAOB.— Dispatch. — Expense  of  Disoharoe.— Commis- 
sion ON  Advances. 

Where  a  vessel  is  to  have'^dispatch  for  discharging,"  the  time  to  be  allowed  is 
measured  by  the  capacity  of  the  vessel  to  deliver  the  cargo. 

Under  a  charter  containing  such  a  clause  a  vessel  arrived  at  Havana  with  a 
cargo  of  paving  stones,  which,  by  the  rules  of  the  port,  were  to  be  dis- 
chaiged  at  the  mole.  Her  master  reported  to  the  consignees  on  April  4,  but, 
by  reason  of  its  being  Passion  Week  and  the  crowded  state  of  the  mole,  she 
was  not  brought  up  to  the  mole  till  April  14,  when  she  was  moored  bows  on, 
and  the  stones  discharged  on  a  staging  The  master  could  have  discharged 
the  cargo  over  the  side  of  his  vessel  in  five  days,  but,  in  consequence  of  dis 
charging  over  the  bow  and  of  custom  house  regulations  as  to  discharging, 
the  vessel  was  not  discharged  till  April  24th.  The  master  of  the  vesse 
claimed  demurrage  and  that  some  errors  in  the  vessel's  account  should  be 
corrected,  which  was  refused  by  the  consignees,  and  the  vessel  remained  in 
port  pending  this  dispute  till  May  8d : 

MMy  That  the  vessel  was  not  entitled  to  demurrage  after  the  discharge  was 
completed ; 
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That  the  vessel  was  entitled  to  demurrage  for  all  the  time  after  she  was  rc_ 
ported  till  she  was  discharged,  less  five  days ; 

That  the  vessel  was  not  chargeable  with  the  expense  of  the  staging  or  extra 
expenses  caused  by  discharging  over  the  bow,  because  the  charter  agreed 
that  the  cargo  should  be  received  within  reach  of  the  vessel's  tackles; 

That  the  consignees,  having  made  an  advance  to  the  master  which  by  the 
charter  was  to  be  free  of  commission,  could  not  claim  a  commission  on  it 
by  reason  of  their  having  made  the  advance  before  they  were  required  to 
do  so.* 

Choate,  J.  This  is  a  libel  by  ship  owners  to  recover 
demurrage  and  a  balance  due  under  the  chai*ter  party  from 
the  charterers.  The  charter  was  for  a  voyage  from  New 
York  to  Santa  Cruz  (Canary  Islands)  and  thence  to  Havana, 
Cuba,  to  carry  from  Santa  Cruz  to  Havana  "a  cargo  of  stone 
or  other  lawful  merchandise."  The  freight  was  to  be  $4,000, 
gold,  for  the  round  voyage  and  the  vessel's  port  charges  at 
Canarj^  Islands,  "one-half  payable  on  discharge  of  cargo  at 
Santa  Cruz  in  cash  or  in  approved  s'xty  days  bills  of  ex. 
change  on  London  at  $4.84  to  the  £  sterling  charterers 
option,  balance  on  dehvery  of  cargo  at  Havana,  free  of  all 
commissions."  The  clause  relating  to  demurrage  was  as 
follows :  (Words  in  italics  being  printed.)  ''It  is  further 
agreed  that  the  said  party  of  the  second  part  shallhe  alloiced 
for  the  loading  and  discharging  of  said  vessel,  dispatch  for 
loading  at  New  York  and  discharging  at  Havana,  thirty  run- 
ning days  for  discharging  and  loading  at  Santa  Cruz.  And 
iyi  case  the  vessel  is  longer  detained  hy  said  party  of  the  second 
part,  or  their  agents, dera\n*r age  is  to  be  paid  the  vesseVs  agent 
at  the  rate  of  thirty-five  silver  dollar's  per  day  for  every  day 
so  detained^  This  charter  also  provided  that  the  "cargoes 
shall  be  delivered  and  received  alongside  within  reach  of  the 
vessel's  tackles." 

♦Affirmed,  17  Blatch.  C.  C.  R.  86. 
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The  vessel  having  proceeded  to  Santa  Cruz  and  there 
taken  on  board  a  cargo  of  paving  stones,  arrived  at  Havana 
on  the  2d  of  April.  On  the  4th  of  April  the  master  entered 
his  vessel  at  the  custom  house  and  reported  to  the  consign- 
ees, the  charterers'  agents.  The  rules  of  the  port  required 
that  cargoes,  such  as  this,  should  be  discharged  at  the  mole 
The  vessel  having  arrived  during  Passion  Week,  the  charterers 
claim  that  they  are  excused  from  getting  her  a  berth  or  pro- 
ceeding with  the  work  of  discharging  the  ship  till  April  9th, 
and  in  consequence  of  the  crowded  state  of  the  mole  she  was 
•not  brought  up  to  the  mole  till  the  14th.  At  the  mole  she 
was  moored  bow  on,  and  at  such  a  distance  that,  in  order  to 
discharge  the  cargo,  it  was  necessary  to  build  a  staging  from 
the  hatchway  forward  to  the  bow,  alon^  which  the  stones 
were  carried  on  trucks  and  then  they  were  slid  down  an  in- 
cline to  the  mole,  where  the  consignees  received  them.  The 
discharge  was  not  completed  till  the  24th  of  April.  It  is 
proved  that  the  master  could,  with  the  force  at  his  command, 
have  delivered  the  cargo  over  the  side  of  his  vessel  in  five 
days,  but  in  consequence  of  delays  in  receiving  the  cargo  on 
the  part  of  the  consignees,  and  the  regulations  of  the  custom 
house  which  forbade  the  discharge  of  cai'go  after  nine  in  the 
forenoon  without  a  special  permit,  and  after  two  in  the  after- 
noon without  a  special  permit,  and  in  consequence  of  the 
neglect  of  the  consignees  to  obtain  such  permit  till  several 
days  after  the  discharge  of  the  cargo  commenced,  the  dis-. 
charge  was  protracted  as  above  stated  till  the  24th  of  April^ 
After  the  discharge  of  the  cargo,  a  misunderstanding  arose 
between  the  master  and  the  consignees  as  to  the  settlement 
of  the  ship's  account,  the  master  claiming  demurrage  and 
insisting  on  the  correction  of  several  alleged  errors  in  the 
account.  After  several  interviews,  which  did  not  result  in  an 
agreement,  the  master  received  the  balance  admitted  by  the 
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consignees  to  be  due  to  the  ship,  but  without  consenting  to 
the  correctness  of  the  account,  and  sailed  on  the  3d  of  May. 
The  delay  in  sailing  from  April  24th  to  May  3d  was  wholly 
by  reason  of  this  dispute. 

The  Ubellants  claim  demurrage  for  twenty-three  days, 
from  April  4th,  to  May  2d,  allowing  five  days  as  a  proper 
time  for  discharging  the  cargo. 

As  to  the  delay  while  the  cargo  was  being  discharged 
between  April  14th,  and  April  24th,  it  is  clear  that  they  are 
entitled  to  five  days'  demurrage.  The  term  **dispatch,"  means 
"without  delay."  It  does  not  mean  "with  diligence,"  nor  ' 
does  it  refer  to,  nor  is  it  controlled  by,  any  usages,  customs 
or  rules  of  the  port.  It  is  a  term  that  does  not  need  c6n- 
struction  by  reference  to  extrinsic  circumstances.  A  char- 
terer, who  stipulates  for  dispatch  in  discharge,  takes  all  risks 
of  being  able  to  effect  such  discharge  ;  and  though  without  his 
fault,  as  by  reason  of  stress  of  weather,  ice,  the  impossibility 
of  obtaining  the  necessary  hands  to  receive  the  cargo,  or 
other  cause,  he  is  obliged  to  detain  the  ship,  he  must  pay  the 
stipulated  demurrage.  The  time  allowed  by  this  phrase  for 
receiving  the  cargo  is  measured  by  the  capacity  of  the  ship 
to  deliver  it.  This  is  well  settled  by  authority.  (Davis  v. 
Wallace,  3  Clifford  123  ;  Kearan  v.  Pearson^  7.  //.  a7\d  N, 
386.)  The  libellants  are  therefore  entitled  to  five  days 
demurrage  on  account  of  the  delay  after  the  discharge  com- 
menced. As  to  the  delay  from  the  24th  of  April  to  the  2d  of 
May,  it  appears  not  to  be  within  the  stipulation  of  the  char- 
ter party  as  to  demurrage.  The  ship  was  not  during  this 
period  detained  by  the  consignees  but  by  the  master  himself. 
It  was  not  a  delay  in  discharging  for  which  demuiTage  is 
agreed  to  be  paid.  If  the  master  thinks  it  for  the  interest  of 
his  ownere  to  stay  in  port  for  the  purpose  of  settling  a  dis- 
pute with  the  consignees,  he   may  properly  do  so,  but  I  do 
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not  see  how  he  can  charge  the  damage  eansed  by  the  loss  of 
time  in  the  use  of  the  ship  to  the  consignees  as  demurrage. 
If  the  consignees  refuse  to  pay  a  balance  due  to  the  ship,  the 
owners  can  recover  interest  from  the  time  it  became  due  and 
should  have  been  paid,  but  the  voyage  is  ended,  and  there 
can  be  no  demurrage  for  such  delay.  It  did  not  appear 
that  the  master  was  unable  to  sail  by  reason  of  the  refusal  of 
the  consignees  to  settle  the  ship's  account.  What  might  be 
the  effect  of  such  inability  is  not  now  in  question. 

Whether  the  charterers  are  liable  for  demurrage  between 
the  4th  of  April,  when  the  ship  arrived  at  her  anchorage,  and 
the  14th  of  April,  when  she  was  moored  at  the  mole,  is  a  more 
difficult  question.  It  has  been  said  that  "lay  days  by  the  gen- 
eral rule  do  not  commence  until  the  vessel  has  arrived  at  the 
usual  place  for  unloading."  (1  Parsons  Shipping  and 
Admiralty,  313.)  But  this  does  not  necessarily  mean  the 
very  place  where  the  cargo  is  to  be  discharged,  although  it  is 
doubtless  the  duty  of  the  master,  where  no  place  of  discharge 
is  designated,  to  proceed  to  the  place  to  be  designated  by  the 
consignee  or  charterer,  provided  it  be  a  usual  and  proper 
place  for  discharge  within  the  port  of  destination.  {Brown  v. 
Johnson,  10  M.  and  W.  331.)  Thus  in  the  case  last  cited 
where  by  the  charter  the  voyage  was  to  London  with  a  cargo 
usually  discharged  in  the  docks,  it  was  held  that  the  lay  days 
commenced  with  the  arrival  of  the  ship  in  the  docks  and  not 
from  the  time  of  her  arrival  at  the  particular  pl^-ce  in  the 
docks  where  she  was  to  discharge.  This  question  of  delay 
between  arrival  in  the  port  and  arrival  at  the  place  of  dis- 
charge was  touched  upon  in  Davis  v.  Wallace,  supra,  but 
not  decided,  the  court  having  found  that  the  delay  was  ac- 
quiesced in  by  the  master,  which  precluded  the  claim  for  de- 
murrage ;  but,  from  the  claim  being  dismissed  on  this  ground, 

it  may  perhaps  be  inferred  from  the  opinion  that  such  delay 
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if  unexcused  is  a  proper  subject  for  demurrage.  In  the 
present  case  the  vessel  appears  to  have  been  brought  into 
the  usual  place  of  anchorage  near  the  mole,  where  vessels 
await  their  turn  for  discharging  at  the  mole.  The  consignees 
evidently  assumed  the  entire  control  of  the  matter  of  finding 
a  place  for  the  discharge  of  the  cargo.  They  thereby  affirmed 
their  duty  under  the  contract,  as  they  understood  it,  to  take 
charge  of  the  ship.  It  is  evident  that  a  delay  in  finding  a 
place  to  discharge  is  as  much  within  the  mischiefs  sought  to 
be  obviated  by  the  requirement  of  "dispatch  for  discharging" 
in  the  charter  party  as  a  delay  in  receiving  the  cargo  after 
the  ship  reached  the  wharf.  I  think  upon  the  whole  the  case 
is  witliin  the  rule  laid  down  in  Brown  v.  Johnson,  s^ipra,  and 
that  the  charterers  are  liable  for  all  delay  from  the  time  of 
the  reporting  of  the  vessel  at  her  anchorage  near  the  mole  in 
readiness  to  deliver  her  cargo,  and  that  the  libellants  are 
entitled  to  demurrage  for  fourteen  days  in  all,  allowing  for 
one  Sunday,  which  would  have  faUen  within  the  period  of 
the  discharge  if  immediately  commenced,  and  amounting  to 
$490 — silver  money. 

The  consignees  charged  the  ship  a  commission  on  ad- 
vances of  $42.25.  This  was  in  direct  violation  of  the  charter 
party  and  is  not  excused  by  the  fact  that  the  advance  was 
made  sooner  than  the  charter  party  required.  They  might 
have  refused  to  make  the  payment  till  required  by  the  char- 
ter, but  having  made  it  they  were  bound  by  the  stipulation 
that  it  should  be  free  of  all  commissions. 

The  charges  for  building  the  staging  to  the  bow,  $37.10, 
for  extra  men  in  trucking  cargo  from  the  hatch  to  the  bow, 
$68.00,  and  for  two  trucks  for  same  service,  $8.50,  making  in 
all  $113.60,  were  improper,  because  it  was  agreed  in  the 
charter  that  the  cargo  should  be  delivered  within  reach  oi 
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the  ship's  tackles  and  no  part  of  this  expense  would  have 
been  necessary  if  it  had  been  so  delivered. 

The  expense  of  towage  and  pilotage  to  and  from  the 
mole  appears  to  have  been  a  proper  charge  against  the  ship. 
The  expense  was  necessary  to  the  delivery  of  the  cai^o. 

The  fee  of  ten  dollars  paid  as  a  gratification  to  a  custom 
house  oiBicer  is  not  shown  to  have  been  either  necessary  or 
proper  and  was  improperly  charged. 

On  the  evidence  there  was  an  overcharge  of  five  cents 
a  ton  for  tonnage  dues,  amounting  to  $13.15,  gold,  and  also 
an  error  in  computing  the  value  of  eagles,  amounting  to 
$13.38,  gold.  , 

The  above  items  for  staging,  fee  to  officer,  extra  men  and 
trucks  are  computed  in  Spanish  currency,  which  was  to  gold 
or  silver  as  240  to  100,  and  these  items  are  therefore  equiva- 
lent to  $51  50,  gold. 
The  other  items  are : 

Demurrage,  $490  00 

Tonnage  dues,  13  15 

Commissions,  42  25 

Error  in  eagles,  13  38 


Total,  $610  28 

For  which    sum,  with  interest  from  May  2, 1874,  and 
costs,  the  libellants  are  entitled  to  a  decree. 

For  libellants,  Beebe,  Wilcox  cfe  Hobhs. 
For  respondents,  Coudert  Bros. 
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THE  STEAMBOAT  MONITOR. 

Supplies. — Lien. — Leaving  Pokt. 

The  departure  of  a  steamboat,  nimiing  between  New  York  and  Stu jvesant- 
on-the-Hudson,  irom  New  York  on  her  daily  trip  is  a  'leaving  of  the 
port,*'  within  the  language  of  the  statute  of  New  York  of  1862,  chapter 
482,  in  relation  to  liens  on  domestic  vessels ;  and  specifications  of  lien  must 
be  filed  within  twelve  days  from  such  departure,  to  make  the  lien  valid. 

Choate,  J.  This  is  a  libel  for  supplies  fumislied  to  the 
Monitor,  in  July  and  August,  1876.  She  made  daily  trips 
];)etween  New  York  find  Stuyvesant,  on  the  Hudson  river, 
during  the  summer  and  until  the  15th  of  November.  Speci- 
fications of  the  claim  were  filed  November  17th,  1876,  in  the 
office  of  the  county  clerk  of  the  county  of  New  York.  The 
supplies  were  charged  the  vessel  and  owners,  and  in  fact  the 
libellant  relied  on  the  credit  of  the  vessel.  A  lien  is  claimed, 
firsts  by  the  general  maritime  law,  and  a^ondly,  by  the  New 
York  Statute  of  1862,  ch.  482,  §  2.  The  case  of  T?ie  Lotta- 
wanruLy  21  Wall.  558,  is  conclusive  against  the  general  mari- 
time lien.  The  State  statute  provides  that  the  lien  shall 
cease  "  whenever  such  ship  or  vessel  shall  leave  the  port  at 
which  such  debt  was  contracted,  unless  the  person  having 
such  lien  shall,  within  twelve  days  after  such  departure, 
cause  to  be  drawn  up  and  filed  specifications,  etc."  It  is 
argued  that  the  proper  construction  of  the  statute  as  ap- 
plied to  a  steamboat  running  between  one  place  and  another 
within  the  district,  is  that  the  "  departure  "  intended  is  the 
final  departure  from  the  port,  and  not  her  departure  on  her 
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daily  trip.  I  think  the  language  will  not  admit  of  this  con- 
struction. The  words  "  shall  leave  the  port "  are  unambigu- 
ous. They  do  not  mean  "  shall  leave  the  jurisdiction  "  or 
"  the  district."  The  vessel  undoubtedly  left  the  port  of  New 
York  every  day  after  these  supplies  were  furnished.  The 
specifications  were  not  filed  within  twelve  days  thereafter. 
Therefore,  the  lien  ceased.  This  construction  was  put  upon 
the  similar  provision  of  the  Revised  Statutes  of  New  York, 
in  Veltraan  v.  Thompsony  3  N.  Y.  438. 

Libel  dismissed  with  costs. 

t 

For  the  libeUant,  Hem^y  TompMns, '  \ 

For  the  claimant,  Ten  Broeck  aiid  Van  Orden, 

ft 

•• 

4 


DECEMBER,  1878. 

THE  UNITED  STATES  vs.  ANTON  MOLLER. 

m 

AsBKST  ON  Execution. — Suit  fob  Value  of  Goods  illegally  Imported. 
— Meaning  of  ** Damages  fob  Fbaud  and  Penalty"  in  N.  Y.  Code, 
§549. 

Judgment  having  been  recovered  against  the  defendant  under  U.  S.  Rev. 
Stat.  §§  2864  and  2839,  for  the  value  of  goods  illegally  imported,  and  an 
execution  agunst  his  property  having  been  returned  unsatisfied,  and  an  ex- 
ecution against  the  person  having  been  issued,  on  motion  to  set  aside  the 
latter  execution : 

Held,  That  the  question  whether  defendant  was  liable  to  arrest  on  execution 
is  by  XJ.  S.  Rev.  Stat.  §  990  made  dependent  on  the  law  of  New  York ; 


190  SOUTHERN  DISTRICT  OF  NEW  YORK, 


The  United  States  o.  Anton  MoUer. 


That,  under  the  law  of  New  York  (Code  §§  1489,  548  and  549),  defendant 

was  not  liable  to  arrest ; 
That  the  action  was  not  one  to  recover  damages  for  a  fraud,  nor  for  a  penalty 

within  the  meaning  of  N.  Y.  Code,  §  549. 

Choate,  J.  This  is  a  motion  to  set  aside  an  execution 
against  the  person.  The  suit  was  for  the  value  of  mer- 
chandize entered  in  violation  of  Rev.  Stat.  §§  2864  and  2839, 
by  which,  in  case  goods  are  entered  by  means  of  a  false  in- 
voice, the  goods  or  their  value  are  declared  forfeited  to  the 
United  States.  The  declaration  was  in  the  form  of  a  declar- 
ation in  debt,  according  to  the  old  practice.  The  defendant 
was  defaulted  and  judgment  was  entered  upon  his  default. 
An  execution  against  his  property  having  been  returned  un- 
satisfied, this  execution  against  the  person  was  issued.  The 
question  whether  the  defendant  is  liable  to  arrest  on  execu- 
tion, depends  upon  the  law  of  the  State  of  New  York.  If 
upon  a  judgment  for  the  same  cause  of.  action  in  a  State 
court,  he  would  be  liable  to  arrest  on  execution,  he  is  so 
liable  on  this  judgment,  otherwise  not.     (Bev.  Stat.  §  990.) 

The  present  law  of  New  York,  regulating  the  matter,  is 
contained  in  sections  1487,  548  and  549  of  the  Code  of  Civil 
Procedure.  By  section  1487  an  execution  against  the  per- 
son is  limited  to  two  cases :  fivHt^  "  where  the  plaintiff's  right 
to  arrest  the  defendant  depends  upon  the  nature  of  the  ac- 
tion," and  secondly y  "  in  any  other  case  where  an  order  of 
arrest  has  been  granted  and  executed  in  the  action  and  has 
not  been  vacated."  There  was  no  order  of  arrest  in  this  ac- 
tion ;  therefore,  the  sole  question  is  whether  this  is  a  case 
where  the  nature  of  the  action  gives  the  plaintiff  the  right  to 
an  arrest.  The  reference  here  is  to  sections  548  and  549. 
Section  548  prohibits  arrest  in  a  civil  action,  except  as  pre- 
scribed by  statute.  Section  549  provides  that  the  defendant 
may  be  arrested  "  where  the  action  is  brought  for  either  of 
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the  following  causes  :  (1.)  To  recover  a  fine  or  penalty ; 
(2.)  To  recover  damages  for  a  personal  injury  ;  an  injury  to 
property,  including  the  wrongful  taking,  detention  or  con- 
version of  personal  property ;  *  *  fraud ;  deceit ; "  and 
certain  other  cases  admitted  to  have  no  similarity  to  this 
suit.  It  is  insisted  by  the  plaintiff  that  this  is  "  an  action 
to  recover  damages  for  fraud,"  within  the  meaning  of  this 
section  ;  but  it  seems  to  me  that  this  claim  can  not  be  sus- 
tained. Section  549,  in  view  of  the  prohibition  contained  in 
section  548,  and  of  the  nature  of  the  right  affected  by  this 
legislation,  the  right  of  personal  liberty,  if  not  to  be  strictly 
construed,  should  not  be  strained  beyond  the  fair  and  proper 
meaning  of  the  terms  used  to  bring  a  case  within  its  provis- 
ions. An  action  to  recover  damages  for  fraud  is  an  expres- 
sion apparently  referring  to  that  class  of  actions,  well  defined 
at  the  common  law,  in  which  the  ground  of  the  action  was  an 
actionable  fraud  practiced  by  the  defendant  on  the  plaintiff 
and  the  purpose  of  the  action  to  recover  the  damages  result- 
ing to  the  plaintiff  therefrom.  Doubtless,  it  does  not  ex- 
clude cases  where  those  damages  may  be  made  exemplary 
by  the  verdict  of  the  jury.  Is  the  present  an  action  similar 
in  the  grounds  on  which  it  is  based,  or  in  the  purposes  it  is 
designed  to  effect?  Clearly  not.  It  is  an  action  of  sub- 
stantially a  different  and  peculiar  character,  s^ii  generis. 
Violations  of  the  revenue  laws  have  been  in  this  country  and 
in  England  always  visited  with  this  class  of  forfeitures,  pri- 
marily of  the  goods,  by  means  of  which  the  offence  was  com- 
mitted, and  collaterally  to  prevent  a  loss  to  the  government 
by  reason  of  the  sale  or  consumption  of  the  goods,  before 
discovery  of  the  offence,  by  forfeiture  of  their  value  as  an  in- 
dependent remedy.  The  theory  of  these  statutes  is  that,  by 
reason  of  the  breach  of  the  law,  the  goods  become  the  goods 
of  the  government,  if  it  sees  fit  to  insist  upon  its  right,  and 
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the  action  for  their  value  is  given  as  an  equivalent  or  substi- 
tute for  the  right  of  seizure  and  forfeiture  of  the  goods  them- 
selves. It  is  very  true  that  under  jiresent  and  recent  legis- 
lation there  is  no  forfeiture  either  of  the  goods  or  their 
value,  unless  there  is  an  actual  intent  to  dc^fraud  the  govern- 
ment ;  but  although  the  proof  of  this  is  a  prerequisite  to  a 
recovery,  this  does  not  make  the  action  in  substance  an  ac- 
tion to  recover  damages  for  the  fraud,  or  alter  its  nature,  es- 
sentially. The  recovery  has  no  relation  whatever  to  any 
damages  which  the  government  may  have  suffered  by  reason 
of  the  fraud  practiced.  The  amount  to  be  recovered  is 
neither  more  nor  less  than  the  value  of  the  goods.  It  gen- 
erally far  exceeds  the  amount  of  duty  of  which  the  govern- 
ment has  been  deprived,  but  with  changes  of  values  and  of 
markets,  it  is  quite  supposable  that  the  value  may  be  less. 
Nor  by  any  latitude  of  construction  can  the  forfeiture  be  re- 
garded as  of  the  nature  of  exemplary  damages  for  the  fraud. 
The  Legislature  of  New  York  has  not  seen  fit  to  allow  an 
arrest  in  an  action  to  recover  forfeited  goods  or  their  value, 
and  Congress  has  seen  fit  to  limit  the  arrest  of  defendants 
on  execution  to  cases  in  which  it  is  allowed  by  the  Legisla- 
ture of  New  York,  and  has  made  no  special  provision  for  an 
arrest  in  this  class  of  actions. 

It  is  also  claimed  by  the  plaintiff  that  this  is  an  action 
for  a  "  penalty  "  within  the  meaning  of  the  first  subdivision 
of  section  549.  But  the  word  "  penalty,"  in  connection  with 
the  word  "  fine,"  seems  to  refer  to  pecuniary  penalties,  under 
penal  statutes.  It  has  been  repeatedly  held  that  these  rev- 
enue laws  are  not  penal  laws.  And  in  no  proper  or  common 
sense  is  this  forfeiture  a  penalty. 

Defendant  discharged. 

For  motion,  £.  B.  Foster  and  J.  J.  Adwins, 

Opposed,  Assistant  U.  S.  District  Attorney  Tertmy, 
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m  THE  MATTEE  OF  THE  PETITION  OF  THE  NOR- 
WICH AND  NEW  YORK  TRANSPORTATION  CO.* 

Limitation  of  Liability  of  Shipowners. — Injunction.— Costs. 

The  injunction  granted  in  a  proceeding  to  limit  the  liability  of  a  ship  owner 
restraining  the  prosecution  of  suits  pending  against  the  ship  owner,  should 
not  prohibit  the  collection  of  the  taxable  costs  in  such  suits. 

In  such  a  proceeding  the  costs  and  expenses  of  the  proceeding  are  first  to  be 
paid  out  of  the  fund. 

The  petitioner  in  such  a  case  is  entitled  to  a  docket  fee  for  each  creditor  who 
comes  in  and  proves  his  claim.  But  he  has  no  preference  for  his  costs  over 
the  costs  of  the  creditor. 

Benedict,  J.  This  case  comes  before  the  court  upon  a 
motion  to  settle  the  form  of  the  decree  and  to  retax  the  costs 
of  this  proceeding. 

The  first  question  to  be  disposed  of  is  whether  the  in- 
junction to  be  granted  in  this  proceeding  for  the  purpose  of 
restraining  the  further  prosecution  of  the  suits  mentioned  in 
the  decree,  should  prohibit  the  collection  of  the  taxable  costs 
in  such  suits.  Upon  this  question  my  opinion  is  that  the 
injunction  should  not  prohibit  the  proctors  from  collecting 
the  costs  referred  to. 

The  liability  which  the  statute  was  intended  to  limit  is 
that  caused  by  the  collision  and  not  that  arising  out  of  pro- 

*S€e  8  Ben.  p.  812. 
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ceedings  taken  in  defence  of  suits  brought  against  the 
owners  or  the  vessel,  and  there  is  no  language  in  the  statute 
which  authorizes  an  application  of  the  value  of  the  vessel  to 
the  discharge  of  any  costs  other  than  those  of  the  proceeding 
taken  to  obtain  the  benefit  of  the  Act.  The  decree  made  by 
the  Supreme  Court  of  the  United  States  in  one  of  the  actions 
sought  to  be  enjoined,  while  not  deciding  the  question, 
points  to  a  liability  for  the  costs  of  that  action  without  re- 
gard to  the  result  of  the  proceeding  which  for  that  reason 
has  been  entertained  here.  (Norwich  Co.  v.  Wright^  13  Wal. 
128.) 

Under  the  English  statute  the  rule  seems  to  have  been 
settled,  and  there  the  ship  owner  is  held  liable  to  pay  the  costs 
without  regard  to  the  value  of  the  ship.  Says  Maclachlan : 
"the  costs  of  suit  form  no  part  of  the  loss  or  damage  to  be 
compensated  and  the  owner  is  therefore  liable  for  them  per- 
sonally and  without  regard  to  the  value  of  the  ship  and 
freight.  A  vexatious  resistance  to  a  just  claim  woidd  be 
encouraged  by  any  other  rule."  {Maclachlan  on  Shipping, 
p.  113.)  The  reason  suggested  by  this  author  has  full  force 
in  the  case  of  proceedings  under  our  statute,  and  is  sufficient 
to  warrant  the  adoption  of  such  a  rule  here. 

A  similar  rule  seems  to  be  appKed  in  cases  of  abandon- 
ment  under  the  general  maritime  law.  See  Caumont,  Dic- 
tionaire  de  droit  maritime,  p.  37,  title  Abandon  Mamtime,  § 
92.  See  also  Bedarride,  Comrnmtaire  du  Code,  vol.  1,  §  297, 
where  it  is  said  that  as,  in  the  absence  of  an  abandonment  by 
the  owner,  the  creditor  who  sues  only  exercises  a  plain  legal 
right,  such  action  on  his  part  does  not  render  him  liable  for 
the  expense  thereof. 

The  other  questions  presented  for  consideration  relate 
to  the  costs  of  this  proceeding. 
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By  the  55t]i  rule  tlie  costs  and  expenses  of  this  proceed- 
ing are  first  to  be  paid  out  of  the  proceeds  of  the  vessel  and 
freight.  Under  this  rule  I  understand  that  the  taxable  costs 
and  expenses  incurred  by  the  ship  owner  in  the  proceeding 
taken  to  secure  a  distribution  of  the  value  of  the  vessel 
among  the  creditors  and  to  relieve  him  from  further  liability 
are  required  to  be  paid  out  of  the  fund. 

In  this  instance  some  seventeen  different  parties,  claim- 
ing damages  arising  out  of  the  collision  in  question,  have,  in 
answer  to  the  citation  issued  in  pursuance  of  rule  54,  ap- 
peared before  the  court  and  made  proof  of  their  respective 
claims.  Each  of  their  demands  is  a  distinct  claim  arising 
upon  a  separate  bill  of  lading ;  and  upon  the  proving  of  each 
one  the  proctor  for  the  petitioner  attended  and  was  heard  in 
regard  thereto.  In  each  such  case  there  is  a  final  hearing 
and  a  decree  awarding  payment  out  of  the  fund.  The  proc- 
tor of  the  petitioner  is  therefore  entitled  to  a  docket  fee  in 
each  such  case,  both  upon  the  hearing  and  upon  the  refer- 
ence. I  can  see  no  groxmd  for  refusing  him  costs  if  any  one 
is  entitled  to  costs  ;  and  the  right  to  costs  of  the  parties  who 
have  come  in  and  proved  their  claims  has  not  been  disputed 
here.  Such  costs  I  am  informed  have  been  allowed  by  Judge 
Choate  in  a  similar  case  under  the  same  statute. 

But  the  petitioners'  costs  are  not  entitled  to  a  prefer- 
ence over  the  costs  of  the  creditors.  All  costs  and  expenses 
stand  upon  an  equal  footing,  and  in  case  of  a  deficiency  in 
the  fund,  are  to  be  -paid  pro  rata. 

Let  the  decree  be  settled  and  the  costs,  taxed  in  accord- 
ance with  this  opinion,  be  inserted  therein. 

For  petitioner,  J".  W.  C  Zeveridge. 

For  creditors,  J.  Zanffdon  Ward  and  H.  H,  Huntley. 
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PRAOnOX. — StIFULATIOV  fob  VaLUB. — BOKD    UNDBB    SbOTION    941   OF  THE 

U.  S.  Rbtisbd  Stattttss. 

A  stipulation  for  yalue  cao  be  substituted  for  property  in  custody,  at  any 
time,  by  order  of  court. 

At  any  time  before  default,  property  in  custody  may  be  bonded  in  pursu- 
ance of  section  941  of  the  Revised  Statutes  of  the  United  States,  without 
any  other  condition  than  is  prescribed  in  that  section: 

But  whether  it  can  be  so  bonded  as  a  matter  of  right,  after  a  default,  quere. 

Benedict,  J.  I  greatly  doubt  whether  a  party  can  as  a 
matter  of  right  obtain  the  release  of  a  vessel  from  custody 
by  giving  a  bond  under  section  941  of  the  U.  S.  Revised 
Statutes  after  a  default  has  been  entered  upon  the  return  of 
the  process.  It  seems  to  be  the  intention  that  the  bond 
should  be  approved  and  either  filed  or  returned  by  the  mar- 
shal for  the  purpose  of  being  filed  with  the  process,  and  it  is 
plainly  intended  that  the  bond  should  be  given  before  any 
decree  has  been  rendered  in  the  cause.  Of  course,  as  in  other 
cases,  a  stipulation  for  value  may  be  substituted  for  property 
in  custody  at  any  time,  by  leave  of  the  court,  but  that  is  a 
different  thing  from  giving  the  bond  provided  for  in  section 
941.  The  difficulty  here  is  that  there  has  been  no  default 
and  no  publication  of  notice  upon  which  a  default  can  now 
be  taken.  The  right,  therefore,  to  have  a  bond  approved  in 
pursuance  of  section  941  still  exists,  and  may  be  exercised 
without  any  condition  other  than  is  prescribed  in  the  section. 
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The  application,  therefore,  to  have  terms  imposed  as  a 
condition  of  being  allowed  to  bond  under  section  941  must 
be  denied. 

The  bond,  being  regular  in  form,  and  the  sureties  having 
justified  on  due  notice  to  the  libeUant,  must  be  approved. 

For  libeUant,  T.  C.  CampheU. 

For  claimant,  Beehe,  Wilcox  <&  Hohha.. 


c^0utltem  ^x^XxitX  of  ^m  ^ocL 
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IN  THE  MATTER  OF  JOHN  LEART,  PETITIONER. 

Extradition.— Habeas  Cobpus. —  Pbaotiok.  —  Conolusivkness  of  Wab- 

BANT. — Evidence. 

On  habetu  corpus,  where  the  p  risoner  is  held  under  an  extradition  warrant  of 
the  Governor,  which  recites  that  it  was  issued  upon  the  requisition  of  the 
Gtovernor  of  another  State,  accompanied  by  a  copy  of  an  indictment  for 
burglary,  certified  as  duly  authenticated,  the  warrant  is  conclusive  evi- 
dence that  the  person  named  therein  stands  charged  with  crime  in  such 
other  State  within  the  meaning  of  the  Constitution  and  of  U.  S.  Rev.  Stat. 
§578  (St.  1793,  c.  7,  §  1). 

Although  by  his  traverse  to  the  return  the  prisoner  denies  that  any  such 
charge  of  crime  was  made  or  that  there  is  any  such  indictment  against 
him,  and  craves  oyer  of  the  same  and  demands  that  the  respondent  be  put 
to  the  proof  thereof,  it  is  not  necessary  for  the  respondent  to  produce  a 
copy  of  such  indictment  or  of  the  requisition  of  the  Governor  of  the  de- 
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fUflodiog  BtsV;,  nor  i«  th<f5  priimer  entitled  to  a  writ  of  certiorari  or  other 
proc^^i  a:(itiia«t  tbe  Qjvcraor  to  coni|>el  the  proiuction  of  the  papers  oo 
wUU:h  i\ur  warrant  iMued,  wtr  it  it  neccMary  that  copies  of  said  papen 
should  lie  annexed  to  the  warrant,  nor  that  a  copy  of  the  indictment  an- 
ihfini\fifiti*(i  in  the  mole  provided  by  Act  of  Con^^s?  for  the  authentication 
of  njc  >rdi  of  oa'5  S:a*.c  to  bj  m^  1  in  another  State  (R2v.  Stat.  §  Wo), 
should  Uh  pro1:ic';d  to  the  Governor  before  the  issue  of  the  warrant. 

Wlu;re  the  petition  for  h^ibean  corpui  and  the  traverse  to  the  return  denied 
t^iat  the  prison ^T  was  a  fu'/itive  fro-n  justice,  or  the  person  named  in  the 
warrant,  and  the  respondent  produced  a  witness  who  testified  that  he  at- 
tended tite  session  of  the  grand  jury  in  the  county  in  which  by  the  warrant 
it  app(;arc1  that  the  crime  of  burglary  was  charged  to  have  been  committed, 
and  that  the  subject  of  inquiry  was  the  said  burglary,  and  that  he  was 
sworn  as  a  witness,  and  that  his  testimony  related  to  J.  L.  and  others,  and 
the  meetings  of  said  persons,  and  that  the  J.  L.  referred  to  in  his  testimony 
was  tlie  prisoner,  and  that  he  procured  the  warrant  from  the  Gk)vemor : 

Ileldf  That  this  was  suflicicnt  evidence,  at  least  prima  facie^  that  the  prisoner, 
whose  name  was  J.  L.,  was  the  same  person  named  in  the  warrant  and  a 
fugitive  from  justice,  although  the  witness  testified  on  cross-examination 
that  lie  never  saw  the  prisoner  in  such  other  State. 

Whether  in  all  cases  the  warrant  is  conclusive  evidence  on  habeas  earptu  that 
the  person  named  therein  is  a  fugitive  from  justice,  guere. 

The  word  **  crime,"  in  the  article  of  the  Constitution  relating  to  inter-State 
extradition  and  the  statute  (Rev.  Stat.  §  5278),  includes  every  act  made 
criminal  by  the  law  of  the  demanding  State,  whether  it  was  so  at  common 
law  or  not,  and  even  though  made  so  by  a  law  subsequent  t  >  the  adoption 
of  the  ("oustitution  and  the  passage  of  said  Act  of  Congress. 

Under  U.  S.  Rev.  Stat.  §  760,  no  pleading  is  required  after  the  traverse  to  the 
return.    The  new  matter  averred  ther  in  is  to  be  deemed  at  issue. 

On  haheas  carpus  the  question  of  the  identity  of  the  prisoner  with  the  person 
named  in  the  warrant  is  always  open. 

A  court  of  the  United  States  has  jurisdiction  of  a  petition  for  habeas  corpus 
by  a  person  allegod  to  bo  Illegally  restrained  of  his  liberty  under  or  by  color 
of  the  authority  of  the  UnitiMi  States,  although  a  proceeding  by  certiorari 
is  pending  in  a  State  court  at  his  suit  for  the  review  of  a  decision  of  an  in- 
ferior court  disniissing  tl\e  writ  of  habean  corpwt  issued  on  his  petition. 

On  AiiArtw  corpus  before  a  court  of  the  United  States  sued  out  by  a  prisoner 
hf'Ul  \uuiiT  a  warrant  of  the  Governor  as  a  fugitive  from  justice,  it  is  not 
ntHH'SMary  that  notice  of  the  proceeding  be  given  to  the  attorney-general  of 
this  State. 
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Choate,  J.  The  petitioner,  John  Leary,  by  his  petition 
sworn  to  the  21st  day  of  December,  1878,  applied  to  this 
court  for  a  writ  of  habeas  corpus^  averring  that  he  was  held 
in  custody  by  the  sheriff  of  the  city  and  county  of  New  York  ; 
that  the  pretence  of  his  imprisonment  was  a  warrant  issued 
by  the  Governor  of  New  York  directing  the  sheriff  to  arrest 
said  Leary  and  deliver  him  over  to  the  custody  of  one  Pink- 
erton,  to  be  taken  to  the  State  of  Massachusetts,  upon  a 
requisition  of  the  Governor  of  Massachusetts  to  the  Governor 
of  New  York,  charging  him  with  the  commission  of  a  felony 
in  the  State  of  Massachusetts  and  with  being  a  fugitive  from 
justice  from  said  State  ;  that  the  petitioner  denied  that  he 
was  the  person  named  and  mentioned  in  said  requisition  or 
in  said  warrant  of  extradition  or  that  he  ever  fled  from  the 
said  State  of  Massachusetts  to  the  State  of  New  York. 

The  writ  was  allowed,  and  the  sheriff  produced  the  pris- 
oner and  made  return  that  he  arrested  and  held  him  under  a 
writ  or  requisition  directed  and  duly  issued  to  him  as  such 
sheriff  by  the  Governor  of  New  York,  of  which  writ  he  an- 
nexed to  his  return  a  copy  and  the  original  of  which  he  pro- 
duced, and  secondly,  that,  while  he  so  held  the  petitioner  in 
custody,  a  writ  of  habeas  corpus  was  served  upon  him  issu- 
ing out  of  the  Supreme  Court  of  the  State  of  New  York,  re- 
quiring him  to  produce  the  petitioner  before  one  of  the  jus- 
tices of  that  court ;  that  in  compHance  with  that  writ  he  had 
produced  the  petitioner  before  said  justice,  that  a  hearing 
was  had  on  said  writ  of  habeas  corpus  and  finally  deter- 
mined by  an  order  dismissing  the  writ  and*  remanding  the 
prisoner;  that  afterwards  the  prisoner  sued  out  a  writ  of 
certiorari  to  review  said  determination,  upon  which  writ  a 
justice  of  said  Supreme  Court  had  made  an  endorsement  al- 
lowing the  same  and  directing  that  said  writ  operate  as  a 
stay  of  proceedings  xmtil  the  decision  of  the  general  term  of 
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said  court  thereon,  and  directing  that  the  sheriff  in  the  mean- 
while keep  the  prisoner  in  his  custody.  The  relator  filed  his 
answer  or  traverse,  tvherein  he  denied  that  he  was  the  per- 
son mentioned  or  described  in  the  alleged  requisition,  if  any 
was  made  by  the  Governor  of  Massachusetts,  or  that  he  was 
the  person  mentioned  in  the  warrant  of  arrest,  or  that  a  copy, 
certified  as  authentic  by  the  Governor  of  Massachusetts,  of 
any  indictment  found  or  affidavit  made  before  any  magistrate 
of  said  State  of  Massachusetts,  charging  him  with  having 
committed  any  crime  in  Massachusetts,  was  produced  by  the 
executive  authority  of  Massachusetts  to  the  Governor  of 
New  York  in  connection  with  any  such  alleged  demand,  or 
that  any  charge  of  any  crime  under  the  provisions  of  the 
Constitution  of  the  United  States,  or  of  the  Acts  of  Congress 
in  such  behalf,  had  ever  been  made  in  the  State  of  Massa- 
chusetts against  him,  on  which  the  arrest  and  detention  were 
founded,  or  that  any  such  pretended  charge  in  the  form  of 
an  indictment  or  affidavit  had  been  produced  before,  fur- 
nished or  exhibited  to  him  the  relator  as  the  basis  of  said 
proceedings  for  extradition.  And  he  craved  oyer  of  said 
pretended  charge,  if  any,  and  that  the  respondent  should  be 
put  to  his  proper  and  necessary  proof.  He  also  denied  that, 
at  the  date  of  the  alleged  demand  by  the  Governor  of  Mas- 
sachusetts, the  Governor  of  that  State  had  before  him  any 
facts  showing  that  the  petitioner  then  was,  or  ever  had  been, 
a  fugitive  from  the  justice  of  that  State,  and  he  denied  that 
he  was  such  fugitive,  or  that  any  facts  or  evidence  were  shown 
or  produced  to  the  Governor  of  New  York,  sufficient  to  show 
that  he  was  such  fugitive  from  justice.  He  also  denied  the 
commission  of  any  offence  in  the  State  of  Massachusetts,  or 
that  he  was  ever  in  the  county  of  Hampshire  where  said 
crime  was  alleged  to  have  been  committed.  He  farther 
alleged  that  he  was  a  citizen  of  the  State  of  New  York  and 
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had  been  a  resident  thereof  for  the  last  five  years  ;  that  he 
was  not  in  the  State  of  Massachusetts  at  the  date  when  said 
alleged  crime  was  committed  nor  for  five  years  prior  thereto 
nor  at  any  time  since  ;  that  the  said  requisition  was  pro- 
cured and  his  arrest  and  extradition  promoted  for  some  hid- 
den and  ulterior  motives,  and  that  the  whole  proceeding  was 
a  misuse  and  abuse  of  the  provisions  of  the  Constitution 
and  laws  of  the  United  States  in  which  the  Governors  of 
Massachusetts  and  New  York  had  been  unwittingly  misled. 

The  writ  or  mandate   issued  by  the  Governor  of  New 
York,  recited  that  "whereas,  it  has  been  represented  to  me  by 
the  Governor  of  the  State  of  Masschusetts  that  John  Lear}% 
James  Brady,  James  Draper  and  James  Grier,  stand  charged 
with  the  crime  of  burglary  and   entering  the  Northampton 
National  Bank  and  stealing  the  moneys  thereof,  committed 
in  the  county  of  Hampshire  in  said  State,and  that  they  have 
fled  from  justice  in  that  State,  and  have  taken  refuge  in  the 
State  of  New  York ;  and  the  said  Governor  of  Massachusetts 
having  in   pursuance   of  the  Constitution   and  laws  of  the 
United  States*  demanded  of  me  that  I  shall  cause  the  said 
John  Leary,  James  Brady,  James   Draper  and  James  Grier 
to  be  arrested  and  delivered  to  Eobert  A.  Pinkerton,  who  is 
duly  authorized  to  receive  them  into  his  custody  and  convey 
them   back  to  the  said  State  of  Massachusetts ;  and  where- 
as, the  said  representation  and  demand  is  accompanied  by  a 
copy  of  this  indictment,  whereby  the  said  John  Leary,  James 
Brady,  James  Draper  and  James  Grier  are*  charged  with  the 
said  crime,  and  with  having  fled  from  said   State  and  taken 
refuge  in  the  State  of  New  York,  which   is   certified  by  th« 
said  Governor  of  Massachusetts  to   be   duly   authenticated, 
you  are  therefore  required  to  arrest  and  secure,  etc.,  etc." 

Upon  the  return  day  of  the  writ,  besides  the  sheriff,  who 
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appeared  in  person  and  by  counsel,  the  State  of  Massachu- 
setts appeared  by  counsel. 

The  petitioner  having  filed  his  traverse  or  answer  to  the 
return,  it  was  held  that  the  statute  requii'ed  no  further  plead- 
ing, but  that  the  averments  of  the  answer  would  be  taken  as 
denied  by  the  respondent. 

The  return  having  been  filed,  the  counsel  for  the 
State  of  Massachusetts  moved  that  the  writ  be  dismissed 
or  that  the  prisoner  be  remanded  pending  the  proceedings 
in  the  State  court  on  the  writ  of  certiorari,  on  the  ground 
that  the  prisoner  was  to  be  regarded  as  constructively  in  the 
custody  of  the  State  court  and  that  therefore  this  court  would 
not,  on  principles  jof  comity,  proceed  with  a  matter  which  might 
involve  the  taking  of  the  prisoner  out  of  the  custody  of  the 
State  court.  But  ii  was  held  that  the  proceeding  pending  in 
the  State  court,  in  the  nature  of  a  review  on  appeal  from  the 
decision  of  the  justice,  did  not  prevent  this  court  from  pro- 
ceeding with  the  cause,  and  the  motion  was  denied. 

The  coimsel  for  Massachusetts  then  and  before  the 
traverse  was  filed,  by  leave  of  the  court  withdrew  his  appear- 
ance. 

The  counsel  for  the  prisoner  moved  that  notice  be  given 
of  these  proceedings  to  the  attorney-general  of  the  State  of 
New  York.  But  it  was  held  that  the  statute  required  no  such 
notice  and  the  motion  was  denied. 

The  respondent  then  called  as  a  witness  one  Eobert  A. 
Pinkerton,  who  testified  that  his  occupation  was  that  of  a 
detective,  that  he  had  known  the  prisoner  for  four  or  five 
years  in  several  cities ;  that  he  was  present  at  proceedings 
before  the  grand  jury  of  Hampshire  county  in  Massachusetts 
in  June,  1877,  and  was  sworn  as  a  witness ;  that  the  subject 
of  inquiry  was  the  robbery  of  the  Northampton  Bank,  that 
his  testimony  related  to  John  Leary,  James  Brady,  James 
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Draper  and  James  Grier,  and  in  relation  to  meetings  be- 
tween those  four  persons ;  that  the  John  Leary,  to  whom  his 
testimony  ilelated,  was  the  prisoner ;  that  he  caused  this  man- 
date of  the  Governor  of  New  York  to  be  procured  and  that  it 
was  sent  to  him  by  the  Governor.  On  cross-examination  he 
testified  that  he  never  saw  the  prisoner  in  Massachusetts. 

The  mandate  of  the  Governor  was  then  read  in  evi- 
dence. 

Upon  this  evidence,  the  respondent  having  rested,  the 
counsel  for  the  prisoner  moved  for  his  discharge,  on  the 
ground  that  there  was  not  sufficient  evidence  that  he  was  the 
person  against  whom  the  mandate  issued,  nor  that  he 
was  a  fugitive  from  justice,  nor  any  competent  evidence 
that  he  was  charged  with  criTue,  This  motion  was  denied 
and  it  was  held  that  there  was  sufficient  evidence  for  the  re- 
spondent on  these  issues,  at  XeiH^i  jpri^na  facie,  * 

The  counsel  for  the  prisoner  offered  to  read  in  evidence 
as  an  affidavit  the  petition  for  the  writ  of  habeas  C07'p%LS. 
The  prisoner  was  in  court.  The  motion  was  denied  on  the 
ground  that  it  would  not  be  a  proper  exercise  of  the  discre- 
tion, with  which  the  court  is  vested  to  receive  affidavits  in 
evidence  on  proceedings  of  this  character,  to  receive  this  affi- 
davit, the  affiant  being  present  and  able  to  testify  in  person. 

The  counsel  for  the  prisoner  claimed  that  the  burden  of 
proof  as  to  a  charge  of  crime  was  upon  the  respondent ;  that 
the  petitioner  having  denied  that  he  was  charged  with  crime, 
the  respondent  should  be  held  obliged  to  produce  a  copy  of 
the  indictment,  if  any  there  was,  duly  authenticated  accord- 
ing  to  the  provisions  of  the  Act  of  Congress  regulating  the 
authentication  of  the  judicial  records  of  one  State  that  are 
offered  in  evidence  in  another  State,  that  is,  a  copy  certified 
by  the  clerk  of  the  court  under  its  seal  with  the  certificate  of 
the  judge  to  the  genuineness  of  the  clerk's  attestation ;  that  the 
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petent  evidence,  and  that  there  is  no  power  in  the  court  to 
compel  their  production. 

This  question  depends  upon  the  construction  of  the 
clause  of  the  Constitution  relating  to  fugitives  from  justice 
and  of  the  Act  of  Congress  which  was  passed  to  carry  it  into 
effect.  The  clause  of  the  Constitution  is  as  follows :  "A 
person  charged  in  any  State  with  treason,  felony  or  other 
crime,  who  shall  flee  from  justice  and  be  found  in  another 
State,  shall,  on  demand  of  the  executive  authority  of  the 
State  from  which  he  fled,  be  delivered  up,  to  be  removed  to 
the  State  having  jurisdiction,  of  the  crime."  And  the  Act  of 
Congress  passed  in  1793  to  carry  this  constitutional  pro- 
vision into  effect  and  to  provide  a  mode  of  procedure  under 
it  (1  Stat,  at  Large,  p.  302)  is  as  follows:  "Section 
1.  That  whenever  the  executive  authority  of  any  State 
in  the  Union,  etc.,  shall  demand  any  person  as  a 
fugitive  from  justice,  of  the  executive  authority  of  any 
such  State,  etc.,  to  which  such  person  shall  have  fled, 
and  shall  moreover  produce  the  copy  of  an  indictment  found 
or  an  affidavit  made  before  a  magistrate  of  any  State,  etc.,  as 
aforesaid,  charging  the  person  so  demanded  with .  having 
committed  treason,  felony  or  other  crime,  ceiijified  as  authen- 
tic by  the  Governor  or  chief  magistrate  of  the  State,  etc., 
from  whence  the  prisoner  so  charged  fled,  it  shall  be  the 
duty  of  the  executive  authority  of  the  State,  etc.,  to  which 
such  person  shall  have  fled,  to  cause  him  or  her  to  be  ar- 
rested and  secured,  and  notice  of  the  arrest  to  be  given  to 
the  executive  authority  making  such  demand,  or  to  the  agent 
of  such  authority  appointed  to  receive  the  fugitive,  and  to 
cause  the  fugitive  to  be  delivered  to  such  agent  when  he 
shall  appear."  Section  2  authorizes  such  agent  to  transport 
the  person  so  delivered  to  him  to  the  State  from  which  he 
shall  have  fled. 
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For  the  proper  understanding  of  these  provisions,  it  is 
necessary  to  consider  the  nature  of  the  subject  matter  thus 
regulated  and  the  existing  state  of  affairs  at  the  time  of  the 
adoption  of  the  Constitution  and  the  passage  of  this  statute. 
The  duty  of  delivering  up  fugitives  from  justice  as  between 
independent  states  and  nations,  unless  affected  by  treaty, 
that  is,  by  express  contract  between  them,  rests  wholly  on 
principles  of  comity,  that  is,  upon  the  natural  inclination  of 
States  on  terms  of  amity  with  each  other,  to  concede  to  each 
other  such  reasonable  favors  on  request  as  shall  not  be  in- 
consistent with  their  own  interests  or  the  rights  and  interests 
of  their  own  subjects  or  citizens,  and  to  secure  for  themselves 
a  reciprocity  of  benefits  by  the  exchange  of  such  friendly  of- 
fices. And  while  some  continental  jurists  have  claimed  that 
the  surrender  of  fugitives  from  justice  in  cases  of  atrocious 
crime  may  be  demanded  as  a  right  by  one  State  of  another, 
this  right  has  in  England  and  this  country  been  denied  to 
have  any  existence.  (Story  on  Conflict  of  Laws,  §  628,  and 
authorities  cited  ;  Opinions  of  Jefferson,  Monroe  and  Clay, 
cited  in  Hurd  on  Hab.  Corp.,  2d  ed.,  pp.  578  and  579.  And 
see  Holmes  v.  Jermison,  14  Peters,  540.) 

It  has  been  said  that  "  prior  to  the  American  Revolu- 
tion, a  criminal  flying  from  one  English  colony  into  another, 
found  no  protection,  but  was  arrested  by  the  authorities  of 
the  territories  into  which  he  fled  and  delivered  up  for  trial 
within  the  jurisdiction  where  the  offence  was  committed,  and 
this  because  the  several  colonies  formed  but  parts  of  the 
same  Empire,  under  a  common  sovereign,  and  therefore  pre- 
sented no  opportunities  for  the  conflict  of  the  rights  and 
duties  of  independent  sovereigns."  (Letter  of  Judge  Bell  to 
the  Governor  of  Penn.,2  Pa.  L.  J.,  p.  150.) 

It  appears,  however,  that  the  practice  of  returning  such 
fugitives  as  between   the  American  colonies,  rested  partly  at 
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least  on  treaties  between  the  several  colonies.  (Treaty  be- 
tween the  colonies  of  Mass.,  New  Plymouth  and  Conn.,  re- 
ferred to  by  Ch.  Justice  Taney  in  Kentucky  v.  Deiinison,  24 
How.  101.)  But  whatever  naay  have  been  the  practice  in  this 
respect  between  the  colonies,  and  on  whatever  basis  of  law  or 
treaty  it  rested,  there  is  no  doubt  that  when  the  colonies 
achieved  their  independence  they  stood  towards  each  other, 
as  regards  this  matter,  in  the  position  of  independent  States, 
and  the  surrender  of  fugitives  from  justice  became,  as  with 
other  sovereign  States,  purely  a  matter  of  comity,  except  so 
far  as  it  was  or  should  be  regulated  by  treaty  or  compact  be- 
tween them.  And  yet  fi'om  the  manner  in  which  the  country 
had  been  settled,  and  from  the  artificial  character  of  the 
State  boundaries,  the  dividing  lines  between  them  having 
been  fixed  with  little  or  no  regard  to  natural  banders  or  lines 
of  defence,  running  in  some  cases  in  the  close  vicinity  of 
cities  or  large  towns,  being,  in  fact,  such  boundaries  as  could 
only  have  been  produced  or  continued  during  a  long  period 
of  peace  between  the  colonies,  the  escape  of  fugitives  from 
one  of  the  States  io  another  was  peculiarly  easy,  and  the 
mischief^  thus  resulting  threatened  not  only  the  domestic 
peace  of  the  States,  but  also  their  friendly  relations  with 
each  other,  unless  some  reasonable  regulation  thereof  was 
effected.  And  when  the  articles  of  confederation  were 
adopted,  a  provision  was  made  for  the  surrender  of  fugitives 
from  justice  almost  identical  with  that  afterwards  incor- 
porated into  the  Constitution  of  the  United  States.  The 
language  of  the  Constitution  is,  as  regards  the  nature  of  the 
duty  to  deliver  the  fugitive,  imperative  and  unequivocal.  "  A 
person  charged  with  treason,  felony,  or  other  crime,  who 
shall  flee  from  justice  and  be  found  in  another  State,  shall, 
on  demand,  etc.,  be  delivered  up."  And  the  great  weight  of 
authority,  as  well  as  the  obvious  import  of  the  language  used 
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is. that  the  Constitution  established  an  ahsohde  right  to  the 
surrender,  when  the  case  was  one  coming  within  the  terms 
of  the  Constitution— that  is,  the  case  of  a  person  charged 
with  ciuvie — who  \id^.A  fled  fro7n  justice — and  whose  surrender 
was  demanded  hy  the  proper  anthority.  It  is  true  that  the 
duty  has  been  by  the  Governors  of  some  of  the  States  treated 
as  discretionary,  but  the  authorities  are  clearly  against  this 
^dew.  [Kentucky  v.  Dennison,  24  How.  66.)  It  has  been 
well  remarked  in  reference  to  the  case  last  cited,  that  al- 
though the  court  finally  came  to  the  conclusion  that  they  had 
no  jurisdiction  to  grant  the  mandamus  prayed  for,  yet  the 
views  expressed  in  that  decision  as  to  the  construction  of 
this  clause  of  the  Constitution  possess  but  little  less  than 
the  force  of  absolute  authority.  {Matter  of  Voorhees^  32  N. 
J.  L.  K.,  149.)  And  it  is  now  settled  by  a  great  prepon- 
derance of  authority,  State  as  well  as  Federal,  that  the  word 
crime  in  this  clause  of  the  Constitution  embraces  every 
species  of  offence  made  punishable  as  a  crime  by  the  laws  of 
the  State  making  the  demand,  even  though  it  were  not  a 
crime  by  the  common  law  or  the  laws  of  other  States,  and 
even  though  for  the  first  time  made  a  crime  by  a  law  passed 
subsequently  to  the  adoption  of  the  Constitution  and  tlie 
passage  of  this  Act  of  Congress. 

Therefore,  it  appears  that  the  right  to  demand  the  sur- 
render of  a  fugitive  from  justice,  as  between  these  States,  is 
no  longer  an  imperfect  right  to  be  conceded  as  matter  of 
favor  or  comity,  or  refused,  if  the  State  in  which  he  has 
taken  refuge  may  so  determine,  on  consideration  of  its  inter- 
est or  policy,  or  its  view  of  international  law,  nor  a  right 
resting  in  the  obligation  of  a  contract  alone,  as  by  treaty,  but 
a  constitutional  and  legal  right,  having  fixed  and  well-ascer- 
tained conditions.  And  the  same  instrument  or  frame  of 
Government,  which  for  national  purposes  welded  the  several 
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States  into  a  single  country,  brought  this  matter  and  this  ob- 
ligation within  the  piu'view  and  jimsdiction  of  the  Federal 
authority.  As  the  Constitution  is  more  than  a  compact  be- 
tween the  States,  so  this  right  and  this  obligation,  as  secured 
by  the  Constitution,  became  something  more  than  an  obliga- 
tion and  a  right  resting  in  contract  or  treaty. 

But  the  Constitution  did  not  provide  means  for  carrying 
into  effect  this  provision,  and  soon  a  case  arose  between 
Virginia  and  Pennsylvania,  in  which  the  return  of  a  fugitive 
was  denied,  because  Congi'css  had  passed  no  law  pointing 
out  the  means  for  enforcing  this  provision, — determining  how 
and  on  what  officer  the  demand  should  be  made,  and  by 
what  evidence  it  should  be  vsupported.  Then  followed  the 
Act  of  1793,  now  in  question.  By  that  Act  the  demand  is 
required  to  be  made  on  the  Governor  of  the  State,  and  ^o  be 
accompanied  by  a  copy  of  the  indictment  foimd,  or  affidavit 
before  the  magistrate,  charging  the  crime,  certified  by  the 
Governor  of  the  State  making  the  demand  as  authentic. 

Independently  of  all  constitutional  and  legislative  pro- 
visions, the  surrender  of  fugitives  from  justice  has,  between 
nations,  been  treated  as  an  executive  power  lodged  in  the 
.supreme  executive  authority  of  the  State.  It  was  an  hitcr- 
national  concern,  and  the  executive  is  the  organ  of  commu- 
nication between  one  State  and  another,  and  under  the  first 
treaty  with  Great  Britain,  in  the  case  of  Bobbins,  the  power 
of  the  President  to  sun-ender  a  fugitive  from  justice,  whose 
extradition  was  claimed  under  a  treatv  which  is  declared  bv 
the  Constitution  to  have  the  forces  of  law,  was  held  by  the 
concurring  authority  of  the  executive  department  of  the 
Government,  the  House  of  Eepresentatives  and  the  District 
Court  of  the  United  States  for  the  District  of  South  Carolina 
to  be  exclusively  an  executive  power  and  duty  in  the  absence 

of  any  legislative  regulation.     (See  statement  of  this  case  in 

27 
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Hurd  on  Hab.  Corp.,  2d  ed.,  pp.  582-588.  See,  also.  Holmes 
V.  Jemilson,  supra,)  Although  this  case  provoked  great  dis- 
cussion, yet  the  result  shows  how  strongly,  at  that  time,  the 
opinion  prevailed  that  this  was  essentially  an  executive 
power.  While  Congress  had  a  considerable  latitude  of 
choice  as  to  the  means  to  be  employed  to  enforce  this  con- 
stitutional obligation  and  right,  it  saw  fit  to  preserve,  as 
nearly  as  possible,  the  existing  methods  as  to  dealing  with 
thp  subject,  devolving  the  duty  of  performing  the  obligation 
on  the  supreme  executive  authority  of  the  State  where  the 
fugitive  might  be  found.  As  to  the  evidence  to  be  produced 
to  him  that  the  party  demanded  is  charged  loith  crime,  the 
mode  of  proof  is  particularly  prescribed  and  limited  by  the 
Act  itself.  It  must  be  by  a  copy  of  an  indictment  or  affida- 
vit certified  by  the  Governor  of  the  State  making  the  de- 
mand as  authentic.  Under  this  statute  clearly  no  other  evi- 
dence is  sufficient,  or  can  be  received  by  the  Governor  on 
whom  the  demand  is  made  as  sufficient  in  proof  of  the  fact 
that  such  indictment  or  affidavit  exists  as  the  basis  of  the 
charge  of  crime.  The  Constitution  provides  that  "  full  faith 
and  credit  shall  be  given  in  each  State  to  the  public  acts, 
records  and  judicial  proceedings  of  every  other  State,  and 
Congress  may,  by  general  laws,  prescribe  the  manner  in 
which  acts,  records  and  proceedings  shall  be  proved,  and  the 
effect  thereof."  Congress  has,  by  general  laws,  provided  the 
mode  of  proving  in  one  State  the  judicial  records  of  another 
State,  but  it  was  clearly  competent  for  Congress,  by  a  gen- 
eral law,  to  provide  what  should  be  the  mode  of  proving  an 
indictment,  or  other  judicial  proceeding,  for  the  purpose  of 
these  extradition  proceedings,  and  Congress  having  legislated 
thereon,  the  authentication  by  the  Governor  of  the  copy  is 
clearly  the  mode  provided  by  general  law  for  this  purpose, 
and  such  authentication  imports    absolute  verity,  and  no 
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other  authentication  is  necessary  to  enable  the  Governor  to 
act  under  the  statute,  although  for  other  purposes  Congress 
has  provided  a  different  mode  of  proving  State  records. 
This  disposes  of  the  claim  that  a  copy  of  the  indictment  cer- 
tified by  the  clerk  of  the  court  with  the  accompanying  cer- 
tificate of  the  judge,  must  be  produced  either  to  the  Gov- 
ernor or  to  this  court  in  proof  of  the  fact  that  the  party  is 
charged  mth  crime. 

And  upon  the  question  whether  the  warrant  of  the  Gov- 
ernor is  conclusive  evidence  in  this  proceeding  that  the  party 
named  in  the  warrant  stands  charged  with  crime  in  the  State 
demanding  his  surrender,  I  am  of  opinion  that  both  on 
reason  and  authority  the  warrant  is  conclusive.  The  statute 
itself  especially  provides,  that  the  Governor  shall  cause  the 
party  to  be  arrested  and  delivered\ip.  It  makes  no  pro- 
vision for  any  other  proceedings  whatever  subsequent  to  the 
issue  of  the  mandate  of  the  Governor  except  the  delivery  of 
the  party  and  his  removal  by  the  agent  of  the  demanding 
State.  It  may  well  be  assumed  that  in  devolving  this  duty 
and  responsibihty  on  the  highest  executive  officer  of  the 
State,  Congress  understood  that  they  were  making  a  suitable 
provision  for  securing  the  careful  execution  of  the  duty  un- 
der circumstances  calling  for  great  caution  and  circumspec- 
tion. The  Governors  of  these  States  were  the  representatives 
of  the  sovereignty  of  the  States,  so  far  as  it  still  existed  in  a 
qualified  form.  They  were  aided  in  their  positions  by  high 
legal  officials,  and  in  some  of  the  States  had  the  Constitutional 
right  to  call  on  the  highest  court  in  the  State  for  its  opinion 
on  doubtful  questions  of  law.  They  were  especially  charged 
with  the  execution  of  the  laws  of  the  State  and  might  be 
assumed  to  be  naturally  jealous  of  any  attempt  to  abuse  this 
particular  right  of  demanding  fugitives,  since  it  was  a  de- 
mand for  the  surrender  of  their  own  citizens  or  persons  found 
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within  the  protection  of  their  own  laws.  Not  only  is  there 
nothing  in  the  Act  to  show  that  any  proceedings  subsequent 
to  the  issue  of  the  warrant  were  contemplated  to  give  full 
authority  for  the  arrest  and  removal  of  the  party,  but  there 
is  nothing  in  the  Act  requiring  the  Governor  issuing  the  war- 
rant to  attach  thereto  the  evidence  or  copies  of  the  evidence 
on  which  he  acted,  nor  since  the  passage  of  the  Act  has  the 
practice  obtained,  so  far  as  appears,  of  attaching  such  copies. 
This  uniform  practice  of  eighty-five  years  is  strong  proof  that 
no  such  copies  are  necessary  to  accompany  the  warrant. 
Moreover,  neither  by  this  Act,  nor  by  any  other,  is  any  process 
given  for  compelling  the  Governor  of  a  State  to  perform  a 
federal  duty  or  obligation  devolved  upon  him  by  a  federal 
law.  In  this  very  matter  the  Siipreme  Court  of  the  United 
States  have  held  that  ^'hile  the  duty  of  surrender  is  absolute 
and  a  nnu-e  ministerial  duty,  yet  that,  especially  in  view  of 
the  nature  and  dignity '  of  the  office  of  Governor  and  the 
gi'eat  public  mischiefs  that  would  result  from  the  exercise  of 
such  coercive  powers  against  him,  the  Federal  Government 
has  not  in  any  of  its  departments  the  power  to  issue  the 
writ  of  mandamus  against  him  to  compel  the  issue  of  the 
waiTant.  {Kentnckyv,  I)en7uson,  uts-upra,)  It  is  suggested  in 
the  present  case  that  this  court  can  issue  a  writ  of  certiorari 
against  the  Governor,  to  compel  the  production  of  this  record, 
but  the  objections  stated  in  the  case  last  cited  against  a  man- 
damus apply  with  equal  or  still  greater  force  to  the  exercise 
of  such  a  power  by  this  court.  Nor  cww  the  Governor  of  the 
State  be  regarded  as  in  the  position  of  an  inferior  tribunal  or 
magistrate  to  whom  the  writ  of  certiorari  will  issue  in  aid  of 
a  writ  of  haheaa  corpus.  In  the  performance  of  this  duty, 
he  does  not  act  as  an  inferior  magistrate,  but  as  the  repre- 
sentative of,  and  tlio  officer  vested  with,  tlie  executive  author- 
ity of  the  State,  and  not   as  a  federal   officer  or  magistrate. 
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Speaking  of  tlie  Governor's  duty  to  issue   the  wjuTant,  Chief 
Justice  Taney  says  :  "The  Act  does  not  provide  any  means  to 
compel  tlie  execution  of  this  duty,  nor  inflict  any  punishment 
for  neglect  or  refusal   on   the   part   of  the  executive  of  the 
State ;  nor  is  there  any  clause  or  provision   in  the  Constitu- 
tion, whi(rh  arms  the  Government  of  the  United  States  with 
this  power.     lucleed,  such  a  power  would  place  every  State 
under  the  control  and  dominion  of  the  general  government, 
even   in   the   administration    of    its  internal   concerns   and 
reserved   rights.     And   we   think  it  clear  that   the   Federal 
Government,  under  the  Constitution,  has  no  power  to  impose 
on  a  State  officer  as  such  any  duty  whatever  and  compel  him 
to  perform  it ;  for  if  it  possessed  this  power  it  might  over-load 
the  officer  with  duties,  which   woidd   fill   up  all  his  time  and 
disable  him  from  jierforming  his  obligations  to  the  State,  and 
might  impose  on  him  duties  of  a  character  incompatible  with 
the  rank  and  dignity  to  which  he  was  elevated  by  the  State." 
"But  if  the  Governor  of  Ohio  refuses  to  discharge  this  duty 
[i.  e.,  "the  obligation  on  the  State  to  can-y  into  execution" 
this  law]  there  is  no  power  delegated  to  the  general  gover- 
nient,  either  through  the  judicial   department  or  any  other 
department  to  use  any  coercive  means  to  compel  him."     And 
if  it  was  not  within  the  contemplation  of  Congress  that  any 
coercive  measures  should  be  used  against  the  Governor  to 
compel   the    performance   of  the   principal   duty    involved, 
namely,  the  issuing  of  the  warrant,  it  is  not  supposable  that 
it  was  within  their  contemplation  that  any  coercive  measures 
would  or  could  be  used  to  compel  the   performance  of  any 
other  duty  that  might  devolve  upon  him  as  an  incident  to,  or 
result  of,  the  performance  of  such  principal  duty.     And  if  the 
issue  of  a  mandamus  by  the  Supreme  Court  against  a  Gov- 
ernor might  lead  to  imposing   on   him  duties  inconsistent 
ifith  the  performance   of  the   duties  of  his  office   of  Gov- 
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ernor  of  the  State  and  with  the  dignity  of  his  position; 
yet  more  imseemly  and  improper  would  be  the  attempt  of 
an  inferior  court  of  the  United  States  to  subject  him  to  the 
process  of  ceri?ora7*i  to  compel  the  production  of  papers, 
with  the  consequences  which  must  flow  from  his  refusal,  of 
his  being  treated  by  the  court  as  in  contempt.  The  total 
want  of  power  to  compel  the  production  of  the  papers  on 
which  the  Governor  acted,  is  itself  a  strcfng  argument  against 
the  intention  of  Congress  to  make  the  Governor's  determina- 
tion subject  to  review  by  the  courts. 

The  relations  in  which  the  States  stood  to  each  other  at 
the  time  of  the  formation  of  the  Constitution,  and  the  rela- 
tions which  that  Constitution  created  between  them,  as 
known  and  understood  at  the  time  of  the  passage  of  the  Act, 
make  it  not  improbable  nor  unreasonable  to  suppose,  that 
the  warrant  of  the  Governor  should  on  this  question  of  the 
fafet  and  sufficiency  of  the  charge  be  made  conclusive  with- 
in the  intention  of  Congress,  even  though  the  effect  of  it  is 
that  the  party  should,  when  arrested  on  the  warrant,  be  de- 
prived of  an  opportunity  to  contest  that  fact  on  haheas  corpus 
in  the  State  in  which  he  is  arrested.  The  prior  relations 
of  the  States  were  friendly.  Tliey  had  recently  won  their 
independence  by  a  war  in  which  they  had  acted  together. 
Their  territories  were  largely  settled  by  people  from  the 
same  country  and  in  all  of  them  the  system  of  the  common 
law  of  England  obtained,  by  which  all  persons  restrained  of 
their  liberty  had  free  access  to  the  courts  on  haheas  corpus, 
to  inquire  into  the  cause  of  their  detention.  And  the  people 
of  these  States  had  entered  by  this  constitution  into  "a  more 
perfect  union,"  among  the  declared  objects  of  which  were 
"to  establish  justice,  insure  doraiestic  tranquillity  and  promote 
the  general  welfare."  The  thirteen  States  thereby  became 
one  nation,  in  all  parts  of  whose   territory  the  citizens  of 
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each  were  to  have  the  rights  and  immunities  of  citizens  of 
that  common  country  and  were  not  to  be  in  any  of  the  States 
in  the  position  of  strangers  and  foreigners.  Considering  that 
all  the  disadvantage  that  results  from  the  conjclusiveness  of 
the  warrant  of  the  Governor  on  this  point  is  that  the  alleged 
fugitive  is  thereby  removed  to  another  State  of  the  Union 
where  he  has  open  to  him  still  the  privileges  of  luiheas  cor- 
pus, and  a  trial  according  to  the  methods  and  under  the 
securities  of  a  system  of  law  similar  to  that  prevailing  in  his 
own  State,  and  where  all  his  privileges  of  citizenship 
remain,  and  considering  the  existing  relations  of  the  States, 
there  was  neither  such  hardship  nor  such  apparent  risk  of 
injustice  as  to  have  created  any  reasonable  apprehension 
that  such  an  arrangement  imperilled  or  put  in  jeopardy  the 
life  or  liberty  of  the  citizen,  or  was  liable  to  subject  him  to 
any  unreasonable  detention  or  inconvenience  beyond  what 
was  essential  to  a  proper  regard  to  the  public  safety  and  the 
orderly  administration  of  public  justice.  The  unhappy  dif- 
ferences that  have  since  arisen  between  the  several  parts  of 
the  Union,  and  which  might  have  suggested  danger  to  life  or 
liberty  in  this  arrangement,  did  not  then  exist  and  cannot 
have  been  had  in  view  by  the  Congress  which  framed  this 
law. 

In  the  treatment  of  this  subject  it  is  not  to  be  over- 
looked that  this  is  in  the  nature  of  a  national  police  regida- 
tion,  and  that  the  arrest,  detention  and  removal  of  the  al- 
leged offender  are  not  for  the  purpose  of  punishment,  but  for 
purposes  preUminary  to  trial,  and  for  the  securing  of  per- 
sons against  whom  there  is'  probable  cause  to  beheve  that 
they  are  offenders  against  the  laws,  and  that  this  provision 
of  the  Constitution  and  this  Act  of  Congress  are  based  upon 
the  theory  that  as  between  these  States  the  proper  place  for 
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the  hiquiry  into  the  question  of  guilt  or  innocence  is  the 
State  where  the  oftence  is  alleged  to  have  been  committed. 

In  A'icw,  thtm,  of  the  nature  of  the  right  and  obligjition 
sought  to  be  «iforced  by  this  statute,  of  the  prior  history  of 
the  subject  matter,  of  the  terms  of  tlie  law  itself  and  the 
practice  under  it,  of  the  character  and  dignity  of  the  office 
pf  the  Governor  on  whom  the  duty  of  determining  the  ques- 
tion prior  to  the  issue  of  the  waiTant  devolved,  of  the  security 
against  abuse  afforded  by  his  position,  responsibility  and 
surroundings,  of  the  evident  impossibility  of  issuing  process 
to  review  his  decision,  and  of  the  relation  between  the  States 
before  and  at  the  time  of  the  enactment  of  the  law,  and  of 
the  purpose  and  effect  of  the  warrant  of  removal,  I  think 
that  the  recital  of  the  Wiirrant  was  intended  by  Congress  to 
be  conclusive  as  to  the  charge  of  crime  made  against  the  al- 
leged fugitive  and  that  the  refusal  of  Governor  Robinson  to  ' 
furnish  to  the  petitioner  tli^  requisition  and  accompan}dng 
copy  of  indictment  for  the  purjiose  of  th«.^  proposed  review 
of  this  decision  by  this  court  ^vas  in  entire  accordance  with 
the  proper  view  of  his  official  duty,  under  the  Act  of  Con- 
gress in  question. 

As  a  question  of  authority,  the  decisions  of  the  courts 
are  conflicting.  In  Tlie  /Stale  v.  Bu^ine,  4  Harringtoxi  (Del.) 
572,  Ch.  Justice  Booth  held  the  w^arrant  conclusive,  disposing 
of  the  matter  in  the  following  language  :  "  These  matters 
are  entrusted  to  irhe  judgment  of  the  executive  upon  whom 
the  demand  is  made  ;  and  if  his  mind  is  fully  satisfied  in  re- 
gard to  them,  the  Act  of  Congi-ess  makes  it  his  imperative 
duty  to  cause  the  fugitive  to  be  arrested  and  delivered  up  to 
the  regularly  constituted  agent  of  the  State  from  w^hich  he 
fled.  The  warrant  of  the  executive  under  the  great  seal  of 
the  State,  reciting  the  facts  necessary,  under  the  Act  of  Con- 
gress, to  give  him  jurisdiction  of  the  case,  would,  in  my 
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opinion,  at  the  hearing  of  the  habeas  corpus,  be  conclusive 
evidence  of  the  existence  of  those  facts,  of  his  judgment  in 
relation  to  them,  and  of  a  compliance  with  the  Constitution 
of  the  United  States  and  the  Act  of  Congress.     No  investi- 
gation,  therefore,  in  such  a   case,  can  be  made  beyond  the 
warrant  of  the  executive,  and  no  examination  into  the  facts 
and   circumstances   of  the  alleged   oflfence  with  which  the 
party  stands  charged."     "  In  the  present  case,  the  return 
fully  sets  forth  copies  of  all  the  documents  transmitted  by 
the  Qovemor  of  Pennsylvania  to  the  executive  of  this  State, 
and  the  appointment  of  Schremer  as  the  agent  of  the  State  of 
Pennsylvania  to   receive  the  petitioner  as  a  fugitive  from 
justice  and  to  carry  him  to  that  State.     It  appears  that  all 
the  requisites  of  the  Act  of  Congress  have  been  complied  with. 
No  suggestions  or  exceptions  have  been  made  to  the  return. 
It  is  therefore  admitted  to  be  true.     And  although  my  belief 
is,  that  the   alleged   oflfence   with   which   the   petitioner   is 
charged  is  the  same  which,  upon  examination  of  witnesses  at 
the  hearing  of  the  former  haberis  corpus,  clearly  appeared  to 
be  a  breach  of  trust  and  not  a  larceny,  he  must  be  remanded 
because  the  return  in  this  case  is  conclusive.     When  taken 
to  Pennsylvania,  he  can  obtain  relief,  if  the  circumstances  of 
his  case  entitle  him  to  it,  by  suing  out  the  wl-it  of  habeas 
corpus'^ 

The  same  view  of  the  nature  of  the  obligation  and  the 
imperative  duty  to  make  the  surrender  is  declared  in  the  fol- 
lowing cases,  in  which,  however,  the  exact  point  now  in  ques- 
tion was  not  directly  involved,  but  from  the  views  therein 
expressed  the  conclusiveness  of  the  Governor's  determina- 
tion is  properly  to  be  inferred.  Kentucky  v.  Dennison,  24 
How.,  66;  Johnson  v.  Reilly,  13  Ga.,  98;  Matter  of  Voarhies, 
32   N.  J.     L.   R.,  141.     In  the   case  of  the  People  ex  rel, 

Lawrence  v.  Brady,  56  N.  Y.,  182,  the  majority  of  the  Court 

28 
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of  Appeals  of  New  York  do  indeed  express  the  opinion  that 
on  huheas  corpus  against  the  sheriff  holding  an  alleged  fugi- 
tive under  the   Governor's  warrant,  it  is  competent  for  the 
court  to  go  behind  the  warrant  and   inquire  into  the  fact  and 
sufficiency  of  the  charge  of  crime  upon  the  evidence  present- 
ed to  the  Governor,  that  is  to 'say,  the  requisition  of  the  Gov- 
ernor of  the  demanding  State,  and  accompanying  papers,  and 
in  that  case  they  discharged  the  prisoner  on  the  ground  that 
such  papers  did  not  show  that  the  facts  alleged  in  the  affi- 
davit  accompanying  the  requisition  constituted  a  cr'vme  by 
the  law  of  Michigan,  the  demanding  State  ;  but  it  weakens 
the  force  of  this  authority,  that  the  point  of  the  conclusive- 
ness  of  the  recitals  in  the    warrant  was  not   urged    upon 
the  court  on  the  argument,  and  that  the  case  was   submitted 
by  counsel  as  turning  upon  the  question  whether  the  affida- 
vit did  charge  a  crime  by  the  law  of  Michigan.     (See  argu- 
ment of  the  District  Attorney,  p.  185.)     The  court  says  (p. 
186) :    "It  was  not  claimed  by  the  counsel  for  the  people,  that 
if  the  papers  were  defective  and  insufficient,  it  was  not  com- 
petent for  the  court  to   take  cognizance  of  the  question  and 
discharge  the  prisoner."     It  is  noticeable  also  that  by  the 
pleadings,  the  papers  on  which  the  Governor  acted  were  vol- 
untarily brought  before  the  court,  and  by  the  demurrer  to  the 
traverse  their  insufficiency  appears  to  have  been  admitted. 
The  court  also  alludes  to  the  fact  that  there  was  no  indict- 
ment  against  the   prisoner,   but   an   affida\it  only  (p.  188). 
Now  in  some  of  the  cases  a  distinction  has  been  taken  be- 
tween a  case  based  upon  affidavit  and  one  based  upon  indict- 
ment ;   that  in  the  latter    case    the  authentication   of  the 
demanding   Governor  is   evidence    that  the   facts    charged 
constitute  a  crime  in  the  demanding  State,  and  in  the  former 
case  it  is  not.     This  distinction  seems  to  be  based  on  the 
circumstance  that   an  indictment  is  everywhere  recognized 
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'  as  the  proper  mode  of  proceeding  for  a  crime,  and  therefore 
that  the  fact  that  the  charge  has  been  made   in  that  form  is 
to  be  taken  in  itself  as  showing  that  the  facts  constitute  a 
crime,  that  is,  an  indictable  offence.    How  far  this  distinction 
may  have  influenced  the  Court  of  Appeals  in  reaching  the 
conclusion  they  came  to  in  that  particular  case,  and  whether 
they  would  hold  the  same  rule  in  case  it  appeared  that  an 
indictment  against  the  j^arty  duly  authenticated  accompan- 
ied the  requisition,  cannot  with  certainty  be  gathered  from 
their  opinion.     Judge  Grover  dissented  fi:om  the  conclusions 
of  the  court.     The  court  says :    "Courts  have  exercised  the 
right  to  interfere  and  to  examine  the  grounds  upon  which  the 
executive  warrant  in  such  cases  has  issued,  and  the  jurisdic- 
tion is  justified  both  by  reason  and  authority."     They,  how- 
ever, do  not  give  the  reasoning  by  which  they  claim  to  justify 
it,  and  they  refer  for  the  authority  relied  on  only  to  the  cases 
of  JEx  parte   Smith,  3  McLean,  121,  and    In  re    Clark,    9 
Wend.,  219.     The  case  of  In  re  Clark  does  not,  in  my  judg- 
ment, support  the  position  taken  by  the  learned  court.     It  is 
true  that  in  that  case  the  court  examined  and  found  siifficient 
the  facts  alleged  in  the  affidavits  accompanying  the  requisi- 
tion, as  charging  a  crime  under  the  laws  of  Bhode  Island ; 
the  court  did  not  discuss  nor  decide  the  point  now  in   ques- 
tion, and  so  far  as  its  opinion  on  that  point  can  be  inferred  from 
the   language  of  Chief  Justice  Savage,  it    would  seem   to 
be  adverse  to  the  position  taken  by  the  learned  counsel  for 
the  petitioner.     The  papers  were  voluntarily  laid  before  the 
court  and  it  is  to  be  observed  that  the  charge  was  by  affidavit 
and  not  by  indictment.    And  it  certainly  is  not  so  well  settled 
by  authority  that  the  authentication  by  the  Governor  of  an 
affidavit  charging  the  party  is  under  the  statute  to  be  taken 
as  conclusive  proof  that  the  facts  charged  in  the  affidavit 
constitute  a  crivie  in  the  demanding  State,  where  those  facts 
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do  not  constitute  a  crime  at  common  law^  as  it  is  in  case  of 
an  indictment  so  authenticated.   That  question,  however,  does 
not  arise  in  this  case,  since  the  oifence  charged  here  is  by 
iridictment  for  hirglary^  an  acknowledged   felony  at  common 
law.  The  case  of  Ex  parte  Sinith,  3  McLean,  121,  undoubted- 
ly gives  some  support  of  authority  to  the  position,  that  this 
court  may  go  behind  the  warrant   and   inquire  whether  th^ 
prisoner  is  a  fugitive  from  justice.     There  was,  however,  this 
peculiarity   about  the   offence  charged :     It   was   a  charge 
against  Smith,  the  Mormon  prophet,  for  being  accessory  "before 
the  fact  ^  to  a  murder  committed  in   Missouri,  and  it  was  not 
alleged  in  the  affidavit  that  he  was  in  Missouri  at  the  time  of 
the  commission  of  the  offence ;  nor  was  his  presence   at  the 
time  and  place  of  the  alleged  offence  necessarily  to  be  infer- 
red from  the  nature  of  the  charge,  if  the  charge  itself  was  true. 
Whether  the  question  of  the  party  demanded  having  in  fact  fled 
from  the  justice  of  the  demanding  State  is  under  the  Act  of 
Congress  submitted  to  the  conclusive  determination  of  the 
Governor  on  whom  the  demand  is  made,  or  whether  he  can 
receive  any  evidence  on  that  point  outside  of  the  papers  sub- 
mitted to  him  by  the  Governor  of  the  demanding  State,  are 
questions,  however,  that  do  not  arise  in  the  present  case, 
since  the  offence  charged  is  one  which  necessarily  implies  the 
actual  presence  of  the  party  indicted  within   the  jurisdiction 
of  the  demanding  State  at  the  time  of  the  alleged  offence, 
and  the  better  opinion  seems  to  be  that  where  such  a  charge 
by  indictment  is  duly  authenticated  by  the  demanding  Gov- 
ernor and  the  party  indicted  is  in  fact  found  in  another  State, 
this  is  certainly  sufficient  ji^rtVwa  facie  evidence  of  his  having 
fled  from  justice  within  the   meaning  and  for  the  purposes  of 
this  statute,  perhaps  conclusive  on  the  court  upon  habeas 
corpus  if  not  on  the  Governor.     And  in  this  case  the  prisoner 
has  not  overcome  this  prima  fade  case.     So  far  as  the  cases 
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of  People  ex  rel.  Lawrence  v.  Brady  slTlA  Ex  parte  Smith  are 
opposed  to  the  views  above  expressed,  I  think  they  are  not 
sustained  by  reason  or  by  the  weight  of  authority.  The 
People  V.  Brady,  though  followed  by  the  general  term  of  the 
first  department,  was  in  conflict  with  the  view  of  the  judges 
of  the  Supreme  Court  in  that  department,  and  its  correctness 
on  this  point  is  still  questioned  by  them.  {People  ex  rel,  Con- 
nors y.  BeUly,  11  Ilun,  9-4.)  The  case  of  Senator 
Patterson  before  Judge  Humphreys  of  the  Supreme 
Court  of  the  District  of  Columbia,  also  referred  to,  seems  to 
have  turned  on  the  question  whether  a  person  sent  by  a 
State  to  Congress  as  its  Senator  can  be  held  to  have^rf 
from  that  State  wdthin  the  meaning  of  the  Act  of  Congress. 
How  that  fact  was  brought  before  the  court  does  not  appear 
in  the  copy  of  the  opinion  furnished  me.  Other  cases  were 
cited  upon  the  argument  which  it  is  unnecessary  to  discuss  in 
detail.  {In  re  Hayward,  1  Sandf,  S.  C.  702 ;  In  re  Solo- 
mon, 1  Ahh,  Pr,  N,  S,  347  ;  In  re  Wa8hbu7*n,  4  Jo.  Ch.  106; 
In  re  Leland,  7  Abb,  Pr,  N,  S.  64;  State  v.  Howell  Charlton 
(Ga.)  20;  KingshuTy's  Case,  106  Mass.;  BrowrCs  Case,  112 
Jkass.  409;  Dow's  Case,  18  Pa.  37;  Com.  v.  Deacon,  10  xS. 
ami  R.,  125 ;  Vallid  v.  Sheriff,  2  Mo,  26 ;  In  re  Greenough, 
31  Vt.  279.  See  also  a  discussion  of  this  statute  6  Pa. 
L.  J.  417.)  It  is  not  intended  in  this  opinion  to  pass 
on  the  question  whether  the  requisition  itself  is  sufficient 
evidence  to  the  Governor  of  the  State  on  which  the  demand 
is  made  that  the  party  charged  has  fled  from  justice,  where 
the  indictment  or  affidavit  does  not  expressly  or  by  necessary 
implication  charge  that  the  party  accused  was  within  the 
jurisdiction  of  the  demanding  State  at  the  time  of  the  com- 
mission of  the  alleged  offence.  There  is  a  class  of  cases  of 
which  Ex  parte  Smith  was  one,  apparently  wholly  outside  the 
purview  of  the  Constitution  and  Act  of  Congress,  inasmuch 
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as  the  partj  cannot  be  said  to  have  fled  from  the  State 
making  the  demand.  These  cases  are  those  in  which  a  State 
has  assumed  jurisdiction  to  make  an  offence  indictable, 
although  the  party  charged  was  not  then,  and  perhaps  never 
was,  within  the  State,  as,  for  instance,  for  a  murder  where  the 
fatal  blow  was  struck  outside  the  State  but  the  injured  party 
died  within  the  State.  Perhaps  the  only  and  the  proper 
remedy  of  a  party  an'ested  under  such  a  wan^ant  in  such  a 
case  is  to  apply  to  the  Governor  for  a  revocation  of  the  war- 
rant. All  that  is  necessary  to  hold  in  this  case  as  to  this 
point  of  the  party  having  fled  from  justice,  is  that  where  it 
appears  by  the  recitals  in  the  warrant  that  the  Governor  had 
before  him  a  duly  authenticated  copy  of  an  indictment  against 
the  party  for  an  offence,  the  commission  of  which  necessarily 
imphes  the  presence  of  the  party  at  the  time  and  place  of  the 
alleged  offence,  and,  as  was  the  case  here,  no  evidence  is 
offered  tending  to  show  that  the  party  is  not  a  fugitive  from 
justice,  he  is  properly  held  under  the  warrant.  It  is  not  in- 
tended  to  be  intimated  that  evidence  that  the  party  never 
was  within  the  jurisdiction  of  the  demanding  State,  would,  if 
offered,  be  admissible  on  habeas  corpus  after  the  arrest  on  the 
warrant.  One  obvious  objection  that  might  be  urged  to  the 
admission  of  such  evidence  is,  that  it  would  be  apparently 
trying  the  question  of  an  alibi,  one  of  the  possible  defences 
of  the  party  on  his  trial  for  the  crime  alleged,  which,  as  in- 
volved in  the  question  of  his  guilt  or  innocence,  it  may  have 
been  the  design  of  the  Constitution  and  the  Act  of  Congress 
to  remit  for  trial  exclusively  to  the  State  in  which  the  party 
stands  charged  with  having  committed  the  offence.  And 
another  objection  might  be  urged,  that  Congi'ess  has  appar- 
ently submitted  the  question  whether  the  party  charged  has 
fled  from  justice  to  the  determination  of  the  Governor  alone. 
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The  question  of  the  identity  of  the  party  arrested  with 
the  party  described  as  the  alleged  fugitive  in  the  mandate  of 
the  Governor  is,  of  course,  always  open  to  inquiry  on  habeas 
cm^aSy  since  that  is  simply  the  question  whether  the  man- 
date has  been  executed  against  the  party  named  therein ;  but 
on  this  question  the  fact  has  been  determined  against  the 
petitioner  on  the  evidence. 

The  writ  must  be  dismissed  and  the  prisoner  remanded. 

For  the  petitioner,  Peter  Mitchell^  A.  S,  SuUwan  of 
counsel. 

For  the  sherifl*,  H,  W,  Bookstaver,  TT.  Britton  of  counsel. 
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JOHN  N.  VANDOVEE  vs.  JOHN  WILMOT. 

Bill  of  Lading. — Demurrage. — Agent. 

v.,  the  master  and  owner  of  a  canal-boat  at  Oswego,  employed  F.  &  Co.  to 
procure  for  him  a  cargo,  and  F.  &  Co.  arranged  with  H.  R.  &  Co.,  the 
proprietors  of  an  elevator,  to  give  the  boat  a  load  of  grain  for  New  York. 
F.  &  Co.  gave  V.  an  order  on  H.  R.  &  Co.  for  the  grain  and  he  went  to  the 
elevator  and  loaded  his  boat.  F.  &  Co.  then  made  out  a  bill  of  lading  in 
two  parts,  which  were  signed  by  V.  and  by  F.  «&  Co.,  each  keeping  one 
part.  It  consigned  the  cargo  to  W.  in  New  York,  and  authorized  him  to 
detain  the  boat  at  the  rate  of  $3.00  a  day  for  thirty  days,  and  thereafter  at 
the  rate  of  $2  00  a  day  till  the  Ist  of  April,  and  from  that  time  demurrage 
was  to  be  allowed  at  the  rate  of  2J  per  cent  per  day  on  the  freight.  After 
V.  had  left  with  his  boat,  F.  &  Co.  received  from  H.  R.  &  Co.  blank  forms 
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of  bills  of  lading,  which  differed  from  the  others  as  to  the  rate  of  demurrage 
after  the  Ist  of  April.  F.  &  Co.  filled  up  and  signed  these  bills,  naming  H. 
R.  &  Co.  as  shippers,  and  sent  them  to  II.  R.  <&  Co.  and  they  forwarded 
one  of  them  to  W.,  to  whom  they  consigned  the  grain.  W.  never  received 
the  bill  of  lading  which  V.  had  signed  and  delivered  to  F.  &  Co.,  because 
they  had  sent  it  to  8.,  to  whom  they  had  made  the  freight  and  demurrage 
payable,  as  security  for  advances  made  by  them  to  V.  The  boat  not  having 
been  discharged  till  April  16th,  V.  filed  a  libel  against  W.  to  recover  de- 
murrage from  April  Ist,  according  to  his  bill  of  lading.  The  difference 
between  the  two  bills  of  lading  was  accidental : 

Heldy  That  the  first  bill  of  lading  must  be  held  to  be  the  contract  between  the 
jftrties  and  that  W.  should  have  been  put  on  inquiry  as  to  the  contract,  from 
the  fact  that  his  bill  of  lading  did  not  purport  to  be  signed  by  the  master  or 
by  any  one  authorized  to  bind  the  boat ; 

That  V.  was  entitled  to  recover  the  demurrage  claimed. 

Choate,  J.  This  is  a  libel  i?i  personam^  by  the  master 
and  owner  of  a  canal-boat,  against  the  consignee  of  the  cargo, 
for  demurrage,  pursuant  to  the  terms  of  the  bill  of  lading. 
The  libellant  being  at  Oswego  with  his  boat,  employed  there 
the  firm  of  B.  C.  Frost  &  Co.  to  procure  for  him  a  cargo  of 
grain,  paying  them  a  commission  therefore.  Frost  &  Co. 
made  arrangements  with  Hagamon,  Rundell  &  Co.,  the  pro- 
prietors of  an  elevator  in  Oswego,  to  give  the  libellant's  boat 
a  load  of  grain  for  New  York.  They  gave  the  libellant  an 
order  on  Hagamon,  Eundell  &  Co.  for  the  gi'ain,  and  he 
went  there  and  loaded  his  boat.  Frost  &  Co.  then  prepared 
and  presented  to  the  libellant  a  bill  of  lading  in  two  parts, 
which  were  signed  by  the  libellant  and  by  Frost  &  Co.  The 
libellant  retained  one  and  left  the  other  with  Frost  &  Co.  This 
bill  of  lading  named  Frost  <fe  Co.  as  the  shippers.  It  made 
the  freight  and  demurrage  payable  to  one  Sargent,  in  New 
York,  for  the  security  of  Frost  &  Co.,  who  advanced  money 
to  the  libellant  for  his  expenses  in  reaching  New  York.  The 
consignee  named  was  the  respondent,  Wilmot.  Frost  &  Co. 
had  no  interest  in  the  cargo.    Hagamon,  Rundell  &  Co.,  who 
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were  the  shippers  and  consignors  to  the  respondent,were  acting 
as  agents  for  the  owners  of  the  gi*ain.  With  this  bill  of  lading, 
which  is  the  one  on  which  the  suit  is  brought,  the  libellant 
proceeded  on  his  voyage  to  New  York.  By  its  terms,  the 
consignee  could  detain  the  boat  at  the  rate  of  three  dollars 
a  day  for  thiriy  days  and  thereafter  at  the  rate  of  two  dollars 
a  day  till  the  Ist  of  April,  1873,  and  from  that  time  demur- 
rage was  to  be  allowed  at  the  rate  of  2^  per  cent  per  day  on 
the  freight.  Soon  after  the  libellant  left  with  his  boat,  Frost 
&  Co.  received  from  Hagaman,  Rundell  &  Co.  blank  forms  of 
biUs  of  lading,  diflfering  from  that  signed  by  the  libellant  in 
respect  to  the  demurrage,  giving  the  privilege  of  detaining 
the  boat  without  limit  of  time,  at  the  rate  of  two  dollars  a 
day  after  the  first  thii'ty  days.  Frost  &  Co.  filled  up  and 
signed  this  bill  of  lading  in  two  parts,  naming  Hagamon, 
Bundell  &  Co.  as  the  shippers,  and  delivered  them  to  Haga- 
mon, Eundell  &  Co.  One  of  these  bills  of  lading  Hagamon, 
BiundeU  &  Co.  forwarded  with  a  letter  to  the  respondent,  to 
whom  they  consigned  the  grain.  The  respondent  never  re- 
ceived the  first  bill  of  lading,  that  signed  by  the  libellant. 
The  one  retained  by  Frost  &  Co.  had  been  forwarded  by 
them  to  Sargent.  The  boat  was  detained  till  the  16th  of 
April,  the  respondent  having  no  knowledge  that  the  libellant 
had  signed  or  given  a  biU  of  lading  diflfering  from  that  sent 
to  him  by  Hagamon,  Rundell  &  Co.  until  about  the  1st  of 
April,  when  he  had  paid  most  of  the  freight  and  the  demur- 
rage up  to  that  time.  The  suit  is  to  recover  the  diflference  in 
demurrage  between  the  two  bills,  being  about  eight  dollars  a 
day,  from  April  1st  to  April  16th.  It  appeared  by  the  testi- 
money  of  Mr.  Frost,  called  as  a  witness  by  respondent,  that 
the  difference  in  the  two  bills  was  accidental ;  that  there  was 
no  express  agreement  prior  to  the  signing  of  the  first  bill  of 

lading  between  them  and  the  libellant  as  to  demurrage,  nor 
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that  it  was  customary  for  them  in  such  cases,  to  give  the 
master  a  memorandum  as  to  freight,  consignee,  etc.,  on 
which  he  started  on  his  voyage,  and  afterwards  to  make  out 
and  forward  a  formal  bill  of  lading  signed  by  them.  Possi- 
bly, if  the  master  sailed  with  such  a  memorandum  and  with- 
out signing  a  bill  of  lading,  an  authority  might  be  implied 
from  the  circumstances  for  Frost  &  Co.  as  his  agents,  after- 
wards to  sign  and  forward  a  bill  of  lading,  but  that  is  not 
this  case.  The  bill  of  lading  signed  by  the  libellant,  was  in 
all  respects  a  formal  and  complete  bill  of  lading.  It  fixed  the 
terms  of  carriage  and  demurrage.  It  left  nothing  which  us- 
ually forms  part  of  such  an  instrument  to  be  agreed  upon. 
And  the  whole  matter  of  agreeing  on  the  terms  of  the  con- 
tract had  been  clearly  left  by  the  shippers  to  Frost  &  Co., 
who,  with  the  libellant,  signed  this  bill  of  lading.  It  is  clear 
therefore,  that  Frost  &  Co.  had  no  authority  to  alter  its 
terms  or  to  make  a  new  contract  without  the  consent  of  the 
libellant,  and  it  was  the  contract  between  the  libellant  and 
the  shippers,  Hagamon,  Rundell  &  Co.,  and  it  appears  by 
the  testimony  of  Frost,  that  there  was  no  mistake  in  mak- 
ing it.  It  was,  and  the  second  bill  of  lading  was  not^  the 
contract  intended  by  the  parties  to  be  made,  and  in  accord- 
ance with  the  form  used  by  Hagamon,  Rundell  &  Co.  The 
fact  that  Frost  &  Co.  were  named  in  it  as  shippers,  is  imma- 
terial. In  a  sense,  they  were  the  shippers,  as  agents  for 
Hagamon,  RundeU  &  Co.  Then,  as  to  the  respondent, 
although  he  had  not  in  fact  seen  the  true  and  only  bill  of 
lading,  and  the  paper  received  by  him  purporting  to  be  such 
was  void,  not  being  signed  by  the  master  nor  by  his  authori- 
ty, yet  he  received  the  cargo,  and  could,  on  inquiry,  have  seen 
the  bm  of  lading.  It  should  have  put  him  on  inquiry  that 
the  paper  he  had  was  not  signed  by  the  master,  nor  by  any 
one  who,  on  its  face,  appeared  to  have  the  master's  authority 
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to  sign  it.  If  he  trusted  in  an  instrument  signed  by  a 
stranger,  with  no  apparent  authority  to  bind  the  master  or 
owner  of  the  boat,  it  was  his  own  fault  and  the  libellant 
should  not.  suffer  therefrom.  As  he  accepted  the  consign- 
ment of  the  cargo  without  inquiry  as  to  the  terms  of  the  con- 
tract between  the  boat  and  the  consignor,  he  thereby  assented 
to  the  terms  of  that  contract,  whatever  it  was,  and  is  bound 
to  pay  the  freight  and  demurrage  accordingly. 

Decree  for  libellant  with  costs. 

For  libellant,  W.  R,  Beebe. 
For  respondent,  E,  T.  Wood, 


JANUARY,  1879. 
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Bill  of  Ladinq. —Damage  to  Cargo.— -Stowage. — Pkbil  of  the  Sea. — 

BuBDEN  OF  Proof. 

A  piece  of  marble  statuary  was  shipped  at  Leghorn  on  board  a  bark,  packed 
in  a  wooden  case,  to  be  carried  to  New  York.  It  had  been  packed  at  Car- 
rara, and  brought  to  Leghorn  in  a  lighter.  A  bill  of  lading  was  given  for 
it  by  the  bark  acknowledging  the  receipt  of  the  case  in  good  order, 
*  Measurement  and  contents  unknown,"  and  excepting  perils  of  the 
seas.  On  the  discharge  of  the  case  at  New  York,  it  was  exter- 
nally in  good  condition,  but  a  rattling  was  heard  in  it,  and  on 
opening  it  the  statuary  was  found  to  be  broken,  and  the  bark  was 
libelled  for  the  damage.  The  case  was  proved  to  have  been  well 
stowed.    The  bark  met  with  heavy  weather  on  the  passage  : 


JANUARY,  1879.  229 


The  Italian  Bark  Vincenzo  T. 


EelcL  That  the  burden  was  on  the  libellant  to  show  that  the  statuary  was  in 
good  condition  when  it  was  delivered  to  the  bark ;  and  that  in  the  absence 
of  such  proof,  and  on  the  proof  of  good  stowage  of  the  case  and  of  perils  of 
the  seas,  the  vessel  was  not  liable  for  the  damage. 

ChoatE,  J.  This  is  a  libel  in  rem  to  recover  for  damage 
to  a  piece  of  marble  statuary  shipped  at  Leghorn,  for  New 
York,  alleged  to  have  been  broken  by  reason  of  bad  stowage 
or  negligent  carriage.  The  bill  of  lading  acknowledged  the 
receipt  of  a  case  containing  "  marble  works,"  in  good  order, 
"  Toeasureinent  and  contents  unknown^  The  piece  of  statuary 
was  packed  in  a  wooden  case,  anion  delivery  in  New  York 
it  was  found  to  be  broken. 

Under  the  bill  of  lading  the  burden  was  on  the  libellant 
to  prove  that  when  the  case  was  delivered  to  the  vessel  its 
contents  w^ere  in  good  order  and  condition.  (Tlie  Columho, 
3  Blatch.,  521 ;  Clark  v.  Barnwell,  12  How.,  272.)  It  ap- 
peared that  the  case  was  brought  by  a  lighter  from  Carrara 
to  Leghorn,  and  there  shipped  on  board  the  bark.  The 
master,  mate  and  seamen  were  all  examined  and  testified 
that  it  was  carefully  handled  and  properly  stowed.  It  was 
stowed  in  the  upper  layer  of  the  cargo  and  near  the  deck 
beams.  The  testimony  also  is  that  in  discharging  it  was 
carefully  handled.  While  it  was  being  taken  over  the  side  of 
the  vessel  at  New  York,  a  rattling  noise  was  heard  in  the 
case.  The  vessel  encountered  several  very  heavy  gales.  I 
think  the  Hbellant  has  not  produced  the  necessary  evidence 
that  the  piece  of  statuary  was  in  good  order  and  condition 
when  delivered  to  the  ship,  and  that  the  evidence  does  not 
warrant  the  conclusion  that  it  was  improperly  stowed  or 
negligently  carried.  Nothing  is  shown  to  have  happened 
after  its  receipt  by  the  ship  which  could  have  produced  the 
injury,  unless  it  be  the  rolling  and  pitching  of  the  vessel, 
and,  as  the  stowage  is  proved  to  be  good,  this  (if  the  cause  of 
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the  injury)  is  not  chargeable  to  the  vessel  under  the  bill  of 
lading,  which  excepted  perils  of  the  sea.  It  is  suggested 
that  the  case  may,  in  the  rolling  of  the  ship,  have  been 
thrown  up  against  the  deck  beams  and  thus  the  statuary 
been  broken,  and  that  it  should  have  been  placed  further 
from  the  beams  ;  but  this  is  mere  conjecture,  and  not  a  con- 
clusion that  can  properly  be  drawn  from  the  evidence.  It  is 
claimed  that  if  it  had  been  broken  when  received  by  the  ves- 
sel, a  rattling  noise  within  the  case  would  have  been  then 
heard.  And  one  or  more  of  the  seamen  testified  that  they 
heard  no  rattling  when  it  -was  delivered  to  the  vessel  at  Leg- 
horn. I  think,  however,  that  this  circumstance  is  not  of 
sufficient  weight  to  overcome  the  evidence  that  has  been 
produced  of  the  careful  handling  and  stowage  of  the  case. 
When  delivered  in  New  York,  the  case  was  externally  unin- 
jured and  apparently  in  the  same  .condition  in  which  it  was 
received  on  board.  Whether  the  marble  was  broken  before 
it  was  put  on  board,  or  by  the  rolling  and  pitching  of  the 
ship  on  the  voyage,  is  not  proven.  The  evidence  is  that  it 
was  packed  in  the  case  in  a  proper  and  usual  manner,  with 
wooden  braces,  but  its  form  was  such  that  the  upper  part  of 
the  marble,  two  feet  and  more  in  length,  a  slender  cross,  but 
weighing  about  a  hundred  and  fifty  pounds,  could  not  be 
braced.  This  part  of  it  was  therefore  peculiarly  liable  to 
breakage. 

Libel  dismissed  with  costs. 

For  libellant,  H,  T.  Schenck. 
For  claimants,  W.  R,  JSeebe, 
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JACOB  HUS  vs.  OSCAB  KEMi>F. 

Freight. — Bill  op  Lading. — Master. — Power  of  Agent. — Tender. 

The  master  of  a  vessel  filed  a  libel  against  the  consignee  of  97  casks  of  wine 
to  recover  freight  for  bringing  them  from  Rotterdam  to  New  York.  The 
consignee  set  up  in  defence  that  seven  of  the  casks  were  broken  by  reason 
of  bad  stowage,  and  their  contents,  to  a  greater  value  thdn  the  freight,  lost ; 
and  he  also  set  up  a  tender  of  performance  of  an  agreement  to  settle  the 
claim  for  the  face  of  the  bill  of  freight  without  interest.  It  appeared  that 
the  respondent  ordered  the  wine  of  his  correspondents  at  Neustadt,  in 
Bavaria,  to  be  shipped  by  first  steamer.  Tiiey  sent  it  to  Rotterdam,  to 
brokers  there  to  be  shipped*  and  the  brokers  shipped  it  by  the  steamer  of 
which  the  libellant  was  master,  and  took  a  bill  of  lading  which  excepted 
"insufficiency  of  package,  leakage,  breakage  and  perils  of  the  sea.'*  There 
was  prfjof  of  good  stowage  of  the  casks,  and  that  the  vessel  met  with  heavy 
weather,  during  which  a  noise  was  heard  below,  and  on  the  hatches  being 
opened,  several  of  the  casks  were  found  broken.  The  respondent  objected 
that  the  master  could  not  sue  for  the  freight  in  his  own  name : 

Held,  That,  as  the  answer  admitted  that  the  contract  was  made  with  the 
master,  no  objection  to  his  right  to  sue  could  be  made ; 

That  the  brokers  who  w^ere  employed  were  authorized  to  bind  the  respondent 
to  the  usual  stipulations  limiting  the  carrier's  liability,  and  the  bill  of  lading 
was  the  usual  form  used  by  that  line  of  steamers ; 

That,  on  the  evidence,  the  breakage  of  the  casks  was  due  to  perils  of  the  sea 
or  imperfection  of  the  package ; 

That  there  was  no  proof  of  an  accord  and  satisfaction  which  would  have  dis- 
charged the  claim  for  freight ; 

That  the  tender,  made  after  suit  brought,  could  not  avail  the  respondent,  as  it 
did  not  include  interest  and  costs,  and  the  money  had  not  been  deposited  in 
court,  as  required  by  the  rules  of  the  court ; 

That  the  libellant  was  entitled  to  a  decree  for  the  amount  of  the  freight. 

Choate,  J.     This  is  a  libel  in  personam,  for  freight  ac- 
cording to  bill  of  lading,  on  97  casks  of  wine.     The  defence 
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in  that  Hiivan  of  the  casks  were  broken  by  reason  of  bad 
st^fwagn,  and  their  contents,  of  valae  exceeding  the  freight, 
lost ;  and  mcoru/ly,  tender  of  the  performance  of  an  aUeged 
agro(5rnent  between  the  parties  to  settle  the  claim  for  the 
face  of  tluj  bill  of  freight  without  interest. 

The  wine  was  ordered  by  the  respondent  of  his  corres- 
pondents at  Neustadt,  Bavaria,  to  be  shipped  by  the  first 
Bt<aarner/^In  pursuance  of  this  order,  his  correspondents  sent 
it  to  Rotterdam,  to  brokers  there,  with  instructions  to  ship  it 
by  the  first  steamer  for  New  York.     The  brokers  shipped  it 
by  the  Rotterdam,  a  steamer  running  in  a  regidar  line  be- 
twei^n  that  port  and  New  York,  the  libellant  being  her  mas- 
ter, and  took  a  bill  of  lading  which  acknowledged  the  receipt 
of  th(^   wine    "  in   good   order    and   condition,"     "  weight, 
measure,  gauge,  quality,  condition,  quantity,  brand,  contents 
and  value  unknown."     It  excepted,  among  other  things,  "  in- 
sufficiency of  package,"  **  leakage,"  "  breakage,"  "  wastage  " 
and  "  perils  of  the  sea."     The  form  used  was  a  printed  blank, 
which  was  proved  to  have  been  the  form  of  bill  of  lading 
U8(mI  by  said  line.     It  appeared  that  for  eight  years  the  re- 
spondent had  been  in  the  business  of  importing  wines  into 
the  United  States  ;  that'  he  had  received  them  by  this  or 
other  lines  of  stoamei^s.     Neither  he  nor  his  correspondents 
gave  any  s]>ocial  instnictions  as  to  the  mode  of  shipment, 
nor  as  to  a  bill  of  lading  or  its  form,  except  as  above  stated. 
It  is  objoctoil  that  the  brokei*s  at  Rotterdam  had  no  author- 
it  v  to  enter  into  the  contract  contained  in  this  bill  of  lading 
with  the  master  on  respondentia  account,  and  that  therefore 
the  ship  and  master  were  liable,  generally,  as  carriers  by 
water.     This  position   cannot  be  sustained.     The  brokers 
WiU*o  authorized  to  bind  the  respondent  to  the  usual  stipula- 
tions limiting  the  carrier's  liability.    It  is  objected  that  the 
lilH'Uaut  is  not  the  party  in  interest  and  cannot  sue  for  the 
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freight  in  his  own  name.  This  objection  is  not  open  under 
the  answer.  The  answer  expressly  admits  that  the  contract 
of  carriage  was  a  contract  with  the  libellant.  The  defence 
that  the  wine  in  the  injured  casks  was  lost  by  reason  of  bad 
stowage  is  not  sustained.  Tlie  bill  of  lading  admits  that  the 
casks  were  received  in  good  outward  condition.  There  was 
no  evidence  as  to  their  contents  at  the  time  of  shipment. 
All  that  appears  is  that  they  left  Neustadt  filled  and  in  good 
order,  and  that  they  were  good  and  strong  casks.  No  wit- 
ness is  called  who  saw  them  at  Rotterdam,  except  the  mate 
of  the  vessel,  and  he  testified  that  they  were  well  stowed  on 
the  vessel.  The  vessel  had  a  very  long  and  very  rough  pas- 
sage. She  lost  spars  and  men.  The  second  mate  was 
washed  from  the  bridge  eight  or  nine  feet  above  the  deck. 
During  a  tempest  a  noise  was  heard  below,  and  when  the 
hatches  were  opened,  several  of  the  casks  were  found  to  have 
been  broken.  Tliere  is  some  testimony  of  experts  here  that 
the  injury  to  the  casks  was,  in  their  opinion,  caused  by  im- 
proper stowage  ;  but  upon  the  whole  evidence,  I  think  it  is 
more  probably  to  be  attributed  to  the  perils  of  the  sea,  or 
some  defect  in  one  or  more  of  the  casks.-  The  libellant  does 
not  sustain  the  burden  of  proof  which  is  upon  him  under 
this  bill  of  lading.  {Vcmghun  v.  630  Casks  ofS/ie?'nj  MlMe^ 
7  Ben.  506.)  The  tender  made  by  respondent  after  suit 
brought  cannot  avail  him  as  a  tender,  because  it  was  insuffi- 
cient in  amount,  not  including  interest  and  costs  to  that  time, 
and  because  it  was  not  made  good  by  depositing  the  money 
in  court  according  to  the  rules  of  this  court.  Nor  is  there 
evidence  of  an  accord  and  satisfaction,  which  would  have 
dischai^ed  the  obligation  for  fi*eight,  nor  of  a  new  agi'ee- 
ment  between  the  parties  discharging  the  old  tender  of  per- 
formance. There  seems  not  to  have  been  an  entire  agree- 
ment as  to  the  terms  of  a  compromise, 

30 
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Decree  for  libellant  for  the  fiill  amount  of  freight,  with 
interest  from  March  3d,  187o,  to  bo  determined  by  a  refer- 
ence, the  parties  not  agreeing  as  to  the  amount,  and  costs. 

For  libellant,  Butler^  Si'ilhiian  and  Uuhhard, 
For  respondent,  C.  B.  Ripley, 
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Seaman's  Wages.— Registkbed  Ownkk.— Set  Off. 

• 
O.  M.  bought  a  schooner  at  Bermuda,  took  comniand  of  her,  and  brought  her 
to  New  York.  As  she  needed  repairs,  he  obtained  an  advance  of  the  nec- 
essary funds,  <igreeing  to  give  a  mortgage  on  her  as  security  therefor.  It 
was  found  that  she  could  not  be  registered  in  the  name  of  O.  M.,  and  he 
made  a  bill  of  sale  of  her  to  liis  brother,  E.  M.,  for  the  nominal  considera- 
tion of  five  dollars,  and  procured  E.  M.  to  execute  the  mortgage.  The 
mortgagees  were  told  by  O.  M.  that  he  had  sold  the  vessel  to  his  brother, 
and  they  had  no  notice  that  the  sale  was  not  a  valid  sale,  except  knowledge 
of  the  consideration  stated  in  the  bill  of  sale.  After  the  mortgage  O.  M., 
who  continued  to  control  the  vessel,  shipped  E.  M.  as  cook  and  sailed  on  a 
voyage  to  Cuba  and  back  to  New  York,  where  the  vessel  was  libelled  an^ 
sold  for  seaman's  wages.  The  mortgagees  intervened  as  claimants  and  ob- 
jected to  the  payment  of  the  clum  of  E.  M. : 
Heldy  That,  although  the  claim  of  the  mortgagees  to  the  proceeds  was  supe- 
rior to  that  of  £.  M.  as  owner,  the  claim  of  E.  M.  as  a  seaman  was  superior 
to  that  of  the  mortgagees,  and  there  was  no  reason  why  it  should  not  be 
recognized  and  enforced ; 
Tliat  the  liability  of  E.  M.  for  a  deficiency  on  the  mortgage  could  not  be  set 
off  against  his  claim  for  wages. 
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Choate,  J.  In  this  case  the  vessel  has  been  sold  on  a 
libel  for  seaman's  wages,  and  the  question  is  whether  one  of 
the  seamen,  Edwin  Meyer,  is  entitled  to  his  wages  out  of  the 
proceeds.  His  claim  is  opposed  by  mortgagees  of  the  vessel, 
who  have  appeared  as  claimants  and  who  hold  a  mortgage 
executed  by  the  said  Edwin  Meyer,  as  owner  of  the  vessel. 
Sometime  prior  to  the  making  of  the  mdrtgage,  the  schooner 
was  purchased  at  Bermuda,  by  one  Otto  Meyer,  who  took 
command  of  her  and  brought  her  to  New  York.  As  she 
needed  repairs  he  contracted  with  the  claimants  to  furnish 
the  funds  required  for  her  repair,  agreeing  to  give  a  mort- 
gage on  her  therefor.  When  the  vessel  had  been  repaired  it 
was  found  that  she  could  not  be  registered  in  the  name  of 
Otto  Mever.  He  therefore  made  a  bill  of  sale  of  her  to  his 
brother,  Edwin  Meyer,  for  the  nominal  consideration  of  five 
dollars,  and  she  was  registered  in  the  name  of  Edwin  Meyer. 
But  Otto  Meyer  continued  to  manage  and  control  her  and 
had  entire  possession  of  her.  In  pursuance  of  the  agree- 
ment to  give  a  mortgage,  Otto  Meyer  procured  his  brother 
to  execute  a  mortgage  to  the  claimants,  telling  them  that  he 
had  sold  the  vessel  to  his  brother.  The  claimants  had  no 
notice  that  the  sale  was  not  a  real  sale  for  value,  unless 
knowledge  of  the  fact  that  the  consideration  expressed  in 
the  biQ  of  sale  was  five  dollars,vwas  such  notice.  The  pro- 
ceeds are  insufiicient  to  pay  the  mortgage,  and  the  claimants 
take  the  point  that  the  registered  owner  of  a  vessel  cannot 
have  a  lien  on  his  own  property.  After  the  mortgage  was 
given,  the  vessel  sailed  on  a  voyage  from  New  York  to  Cuba 
and  return,  under  command  of  Otto  Meyer.  Edwin  Meyer 
shipped  as  seaman,  and  served  till  the  end  of  the  voyage,  as 
cook. 

I  think  it  clear,  that  his  claim  is  superior  to  that  of  the 
mortgagees.      The  claimants  took  their  mortgage  plainly 
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enough   subject   to   the   superior   claim  that   might   attach 
against  the  vessel  for  the  wages  of  the  crew  upon  future  voy- 
ages.    And  it  is  a  matter  of  entire  indifference  to  the  mort- 
gagees, so  far  as  their  interest  was  concerned,  who  the  crew 
should  be  or  what  their  relation  to  the  vessel  might  be,  or 
whether  they  might  have  an  interest  in  her  or  not.     There  is, 
therefore,  no  equity  in  the  claim  that,  because  the  cook  hap- 
pens to  be  the  registered  owner,  he  is  any  the  less  entitled  to 
his  wages  as  cook,  as  against  these  mortgagees.     But  for  the 
accidental  circumstance  of  his  holding  the  legal  title,  his 
claim  for  wages  would  not  and  could  not  have  been  disputed 
by  them.      The  vessel   must  have  seamen,  and  there  was 
nothing  incompatible  between  the  positions  of  seaman  and 
registered  owner.     It  is  very  true  that  the  claimants'  title  as 
mortgagees  to  the  proceeds  is  superior  to  that  of  the  cook 
as  owner ;  but  the  claim  of  the  cook  as  seaman  is  superior 
to  that  of  the  mortgagees,  and  there  is  no  reason  why  it 
should  not  be  recognized  and  enforced.     Under  the  English 
statute  which  gives  the  master  a  maritime  lien  for  his  wages 
and  disbursements  the  same  objection  was  taken  to  the  libel 
of  the  master,  who  was  a  part  owner,  that  is  taken  in  this 
case  ;  but  Sir  R.  Phillimore  held  the  objection  untenable, 
both  on  the  general  ground  that  the  nature  of  the  maritime 
lien  was  such  that  an  owner  or  part  owner  could  have  and 
enforce  such  a  lien  against  the  ship,  and  also  on  the  ground 
that  the  statute,  having  given  masteiis  of  ships  in  general 
terms  a  lien  for  their  wages  and  disbursements,  the  court 
could  not  by  constniction  engraft  on  the  statute  an  excep- 
tion, namely,  in  case  of  masters,  who  happened  to  be  part 
owners.     {The  Feronia,  17  L.  T.  K.  620.)     "  Nor  could  it  be 
contended,"  says  the  learned  judge,  "  that  under  the  old  law^ 
a  common  seaman  who  was  also  a  part  owner  (and  such  cases 
may  often  have  happened)  could  have  been  on  that  account 
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deprived  of  his  maritime  lien  for  wages."  Our  statute,  which 
recognizes  the  maritime  lien  of  the  seamen  for  wages,  and 
provides  for  its  speedy  enforcement,  is  no  less  explicit  than 
the  English  statute  giving  such  lien  to  the  master ;  and  al- 
though an  interest  on  the  part  of  a  seaman  in  the  vessel  is 
not  so  common  as  on  the  part  of  a  master,  there  is  no  con- 
sideration of  public  policy  or  of  reason  for  engrafting  such 
an  exception  on  our  statute.  (See  Rev.  Stat.,  §§  4546  and 
4547.)  The  further  objection  that  this  Hbellant  cannot  re- 
cover because  he  is  liable  to  the  mortgagees  for  a  deficiency 
on  the  mortgage,  seems  to  be  based  on  the  theory  that  such 
a  claim  in  contract  can  be  set  oiBf  against  a  claim  for  wages ; 
but  the  nature  of  the  claims  is  entirely  different,  and  they 
are  not  the  proper  subject  of  set  off.  And  such  ground  for 
withholding  wages  is  in  effect  inconsistent  with  those  pro- 
visions of  our  law  which  are  designed  to  secure  to  the  sea- 
men their  absolute  right  to  their  wages.  (See  Rev.  Stat.,  §§ 
4535  and  4536.) 

Decree  for  Hbellant  with  costs. 

For  hbellant,  H,  Heath, 

For  claimant,  Edward  S,  Hvhhe, 
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ExEOiTTiojT  OP  Contract. — Conditional  Dklivbet. 

L.,  as  agent  for  the  owners  of  a  steam-tug,  conferred  with  T.,  in  reference  to 
a  charter  of  the  tug  by  T.  and  others.  The  terms  of  the  employment  were 
agreed  upon  between  them.  L.  had  insisted  that  security  should  be  given 
for  the  payment  of  the  charter  money,  and,  T.  having  proposed  one  Lewis 
as  surety,  L.  and  T.  met  at  his  office,  where  the  charters  were  drawn  up  in 
duplicate  and  signed,  Lewis  signing  as  witness,  and  each  took  his  part  of 
the  charter.  When  L.  saw  that  Lewis  had  signed  only  as  witness,  he  ob- 
jected, and  declared  that  the  affair  should  go  no  farther,  and  that  the  boat 
should  not  leave  the  port  till  security  was  given.  The  boat  had  already 
gone  to  Hoboken  to  take  in  coal  for  the  voyage,  but  the  security  not  being 
given,  she  went  no  farther,  and  T.  and  his  associates  filed  a  libel  against 
the  boat  to  recover  damages  for  the  refusal  of  the  owners  to  perform  the 
charter: 

ffeldf  That,  on  the  facts,  the  charter  was  not  completely  executed,  and  that 
the  action  could  not  be  maintained. 

Choate,  J.  This  is  a  libel  by  David  W.  Terhiine  and 
others,  against  the  steam-tug  H.  W.  Edye,  to  recover  dam> 
ages  caused  by  the  alleged  refusal  of  the  owners  of  the  tug 
to  permit  the  tug  to  leave  the  port  of  New  York,  and  for 
retaining  her  from  the  libellants  after  the  said  owners  had 
executed  and  delivered  to  the  libellants  a  charter  party 
granting  the  use  other  for  some  five  months  to  run  on  the 
river  Kennebeck  and  after  the  said  tug  had  entered  upon 
the  performance  of  said  charter  party.  Among  other  defen- 
ces the  claimants  alleged  that  the  charter  party  sued  on  was 
never  executed  and  delivered  by  them.  The  Ubellants  have 
produced  a  paper  purporting  to  be  a  charter  party  and  com- 
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plete  in  form,  under  seal,  the  parties  to  which  are  recited  to 
be  *'L.  and  F.  Luckenback,  agents  of  the  steam  propeller  H. 
W.  Edye,  parties  of  the  first  part,  and  D.  V.  Terhune  and 
Robert  Wylie,  parties  of  the  second  part,"  and  signed  by  L. 
and  F.  Luckenback  and  D.  V.  Terhune  and  witnessed  by 
John  H.  Lewis.  L.  and  F.  Luckenback  are  conceded  to 
have  been  the  agents  of  the  tug,  having  authority  to  charter 
her.     The  charter  is  dated  May  13,  1876. 

It  appears  that  the  negotiations  prior  to  the  signing  of 
the  charter  were  between  Mr.  Terhune  on  the  part  of  the 
libellants  and  Mr.  Lewis  Luckenback  on  behalf  of  the  claim- 
ants, that  those  negotiations  were  for  the  chartering  of 
two  boats  and  extended  through  several  days ;  that  Terhune 
and  Wylie  were  strangers  to  Luckenback  and  resided  in  Bos- 
ton ;  that  the  boats  were  wanted  for  the  ice  business  on  the 
Kennebeck  river,  for  five  months  or  more,  the  charter  price 
of  the  boats,  as  finally  agreed  upon  before  the  signing  of  the 
charter  parties,  being  $925  per  month.  It  appeared  also 
that  from  the  beginning  of  these  negotiations  Mr.  Lucken- 
back had  insisted  that  the  libellants  should  give  security  for 
the  performance  of  the  charters  on  their  part,  and  that  the 
boats  would  not  be  chartered  except  on  such  security.  Ter- 
hune at  first  proposed  as  surety  one  Starks  W.  Lewis, 
whom  Luckenback  accepted.  Afterwards  he  represented 
that  there,  was  some  difficulty  in  getting  Starks  W.  Lewis 
and  proposed  Mr.  John  H.  Lewis,  whom,  after  inquiry, 
Luckenback  agi'eed  to  accept.  On  this  point  of  a  prior 
agreement  to  give  security,  Mr.  Terhune's  denial  is  over- 
borne by  so  great  a  weight  of  evidence  that  I  consider  the 
point  proved  in  favor  of  the  claimants  beyond  any  doubt 
whatever,  and  it  is  in  accordance  with  all  the  probabilities 
deducible  from  the  circumstances  and  the  nature  of  the  tran- 
saction.   The  terms  of  the  charters  having  been  arranged, 
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Luckenback  and  Terhune  met  at  the  store  of  John  H. 
Lewis  on  the  13th  of  May,  to  execute  the  papers.  Terhtme 
had  previously  drawn  up  the  charters  for  the  two  boats,  two 
copies  of  ea^h.  Mr.  John  H.  Lewis  was  present  at  this  in- 
terview. The  charters  were  read  over  bv  Mr.  Luckenback 
and  Mr.  Terhune,  and  the  copies  comparod  and  found  to  be 
correct.  Mr.  Wylie  was  not  present.  In  accordance  with 
an  arrangement  made  the  previous  day,  he  had  gone  with 
the  boats,  which  were  still  under  the  command  of  the  claim- 
ants' masters,  to  Hobokon  to  take  in  their  coal,  in  order  to 
be  in  readiness  on  the  completion  of  the  business  of  the 
charters  to  proceed  at  once  to  the  eastward.  It  is  claimed 
by  Terhune  that  he  had  authority  to  sign  for  Wylie  and  that 
Luckenback  assented  to  liis  doing  so,  and  that  the  charter 
parties  are  valid  and  binding  although  not  signed  by  Wylie. 
It  is  unnecessary  to  consider  these  questions  in  the  view  that 
is  taken  of  the  case. 

The  principal  question  in  the  case  is  whether  what  took 
place  at  Lewis's  store  at  that  interview  amounted  to  an  exe- 
cution and  delivery  of  the  charter  parties.  Terhune's  state- 
ment is  that  he  and  Luckenback  signed  the  charter  parties ; 
that  they  handed  each  to  the  other  the  papers  thus  executed 
by  them  ;  that  Luckenback  took  his  two  parts  and  Terhune 
his;  that  nothing  whatever  was  said  about  security;  that 
Lewis  witnessed  the  papers  at  their  request  and  that  Luck- 
enback went  away ;  that  it  was  only  afterwards  when  Luck- 
enback returned,  after  an  absence  of  half  an  hour  or  more, 
that  he  demanded  security.  In  this  he  is  corroborated  to 
some  extent  by  Mr.  Lewis.  Luckenback's  statement  is  that 
Lewis  was  not  asked  to  sign  as  a  witness ;  that  when  he  saw, 
after  Lewis  had  signed,  that  he  had  signed  merely  as  a  wit- 
ness, he  objected  that  it  was  not  according  to  the  agreement, 
that  he  was  to  be  the  surety,  and  that  after  some  discussion 
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he  declared  that  the  matter  should  go  no  further  and  that 
the  boats  should  not  leave  till  security  was  given. 

The    evidence  is  conflicting,   but    one  fact  I  consider 
clearly  proved,  that  the  parties  met  upon  an  agreement  dis- 
tinctly understood  between  Terhune  and  Luckenback,  but 
apparently  not  communicated  by  Terhune  to  Lewis;    that 
Lewis  was  to  become  the  surety  on  the  charters ;  that  he 
was  to  sign  them  in  that  capacity.     This  purpose  there  is 
not  the  slightest  reason  on  the  evidence  to  believe,  had  been 
abandoned    by    Luckenback,    and   this   circumstance   adds 
great  probability  to  the  truthfulness  of  his  account  of  the 
affair.      I  consider    Terhune    substantially    discredited,  es- 
pecially by  the  evidence  in  relation  to  the  agreement  to  give 
security  ;  and  after  a  careful  consideration  of  all  the  testi- 
mony I  am  satisfied  that  Luckenback's  account  is  correct 
and  that  Lewis  is  mistaken  on  this  point,  and  that  his  recol- 
lection is  at  fault  as  to  the  time  when  the  objection  as  to 
security  was  made  by  Luckenback,  and  which  he  places  at 
the  subsequent  interview,  when  Luckenback  returned.   There 
is  a  great  deal  of  evidence,  mostly  circumstantial,  which  has 
been  produced  as  bearing  on  this  question,  but  which  need 
not  be  reviewed  in  detail.     It  has  all  been  carefully  consid- 
ered.    If  this  is  the  true  ^dew  of  the  case,  there  was  no  valid 
execution  and  dehvery  of  the  charter  parties.     The  fact  that 
they  are  in  form  complete ;  that  they  are  signed,  and  that 
the  several  parts  are  in  the  possession  of  the  two  parties,  is 
not   conclusive  of  execution  and  delivery.     It  may  be  ex- 
plained, and  I  think  in  this  case  it  has  been  successfully  ex- 
plained by  the  claimants.     The  charter  parties  were  never 
completed  according  to  the  intention   of  the  parties  as  they 
met  there  for  their  execution.     The  signing  and  passing  of 
them  over  was  not  with  intent  nor   understood  by  either 
party  to  be  with  intent  to  deliver  and  give  them  effect  as 

31 
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perfect  instruments,  but  preliminary  only  to  the  signing  by  a 
surety  which  never  took  place. 

Libel  dismissed  with  costs. 

For  libeDants,  J\ .  /i\  Beebe. 
For  claimants,  T.  A\  Siillman. 
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Half  Pilotage. — Lien. — Vessel  bound  thkolgh  Hell  Gate. 

A  claim  for  half  pilotage  by  a  Ilell-Gate  pilot,  under  the  statute  of  the  State 

of  New  York,  constitutes  a  lien  upon  the  vessel. 
But  to  establish  such  claim  it  ir ust  le  shown  that  at  the  time  of  the  tender  of 

the  pilot's  services,  the  vessel  was  in  the  prosecution  of  a  voyage  which 

would  carry  her  through  Hell  Gate. 

Benedict,  J.  The  principal  question  presented  for  de- 
termination in  this  case  is  whether  a  lien  upon  the  vessel 
attaches  to  a  claim  of  a  Hell-Gate  pilot  for  half-pilotage. 

The  adjudications  of  the  Supreme  Court  of  the  United 
States  upon  the  subject  of  half -pilotage  establish  the  follow- 
ing conclusions  :  The  right  to  half-pilotage  is  a  right  de- 
pending upon  a  quasi  contract.  ( U.  S.  v.  Jelliffe^  2  Wall^ 
457.)     It  arises  out  of  an  implied  promise  raised  by  statute 
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to  pay  the  amount  specified  by  the  statute.     (Ex  parte  Jkc- 
Neily  13  Wall.  242.)     The  contract  is  a  maritime  contract 
and  for  that  reason  within  the  jurisdiction  of  the  admiralty. 
{Ex  parte  McNeil,  13  WaU.  243.) 

From  these  adjudications  the  conclusion  follows  that  the 
consideration  of  the  promise  is  the  exertion  of  the  pilot  to 
reach  the  vessel  for  the  purpose  of  placing  at  the  disposal 
of  the  vessel  the  pilot's  knowledge  and  skill.  Such  being, 
the  consideration  of  the  promise,  the  liability  of  the  vessel 
attaches  according  to  the  general  rule  of  the  maritime  law 
by  which  the  vessel  herself  is  held  responsible  for  the  con- 
tracts of  the  master  entered  into  for  the  benefit  of  the  vessel. 

To  this  rule  there  may  be  some  exceptions,  but  no  rea- 
son is  suggested  upon  which  to  found  an  exception  in  cases 
of  this  description.  The  responsibility  of  the  owner  is  not 
increased  by  the  existence  of  the  lien,  and  upon  the  theory 
at  the  foundation  of  the  law  of  compulsory  pilotage  a  claim 
of  half-pilotage  would  be  entitled  to  be  protected  equally,  to 
say  the  least,  with  any  other  class  of  demands. 

But  it  is  said  the  right  to  half -pilotage  depends  upon  a 
statute  of  the  State,  and  as  that  statute  does^  not  declare  the 
vessel  bound,  there  is  no  hen.  I  am  unable  to  see  how  the 
presence  or  absence  of  a  provision  for  a  lien  in  a  statute  of 
the  State  can  affect  the  question  whether  a  maritime  lien 
attaches  by  reason  of  the  contract  in  question.  The  exis- 
tence or  non-existence  of  a  lien  in  connection  with  any  class 
of  maritime  contracts  is  to  be  determined  for  the  United 
States  by  those  courts  of  the  United  States  having  jurisdic- 
tion in  all  cases  of  admiralty  and  maritime  jurisdiction 
{The  Lottawana,  21  Wall.  558.)  In  determining  such  a  ques- 
tion the  courts  of  admiralty  resort  to  those  principles  found 
embodied  in  that  venerable  law  of  the  sea,  which,  with  proper 
qualifications,  is  received  with  the  binding  force  of  law  in  all 
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countries,  (see  opinion  delivered  by  Bradley,  J.,  The  Loita- 
wana,  21  Wall.  574);  and  in  that  law  there  is  no  rule  of  more 
general  application  than  the  one  which  declares  the  vessel 
bound  by  the  contract  of  the  master  entered  into  for  the  ben- 
efit of  the  vessel  and  upon  her  credit. 

The  nature  and  object  of  the  rule  requires  that  no  such 
case  should  be  treated  as  an  exception  without  good  reason, 
and  no  reason  whatever  for  the  exception  in  the  case  of  de- 
mands of  the  character  under  consideration  has  been  sug- 
gested here.  Moreover,  the  existence  of  a  lien  in  connection 
with  a  demand  for  pilotage  has  been  often  declared,  and  no 
ground  is  discovered  for  a  sound  distinction  between  a  claim 
for  full  pilotage,  and  a  claim  for  half-pilotage,  as  that  claim 
has  been  interpreted  by  the  Supreme  Coui-t  of  the  United 
States.  The  absence  of  any  distinction  has  been  expressly 
declared  by  high  authority.  Says  Judge  Lowell,  in  the  case 
of  the  Amefdca  (1  Lowell  177),  which  was  an  action  for  half- 
pilotage  :  "  This  is  a  suit  for  pilotage — that  is,  a  pilot's  fee — 
not,  indeed,  for  services  actually  rendered  in  piloting  a  ves- 
sel, but  for  an  ofifer  which  the  law  makes  the  equivalent  of 
such  actual  service." 

The  claim  under  consideration  is,  then,  a  demand  |or 
pilotage  and  it  is  covered  by  the  14th  General  Admiralty 
Rule,  where  the  right  to  proceed  in  rem  against  the  vessel 
for  pilotage  is  declared  by  the  Supreme  Court  of  the  United 
States.  It  is  only  necessary  to  add  that  in  Ex  parte  JkcNeil^ 
as  appears  by  the  opinion  (p.  237),  the  question  of  lien  was 
presented  to  the  court.  But  the  case  was  one  inpei'sonaniy 
and  it  was  unnecessary  to  determine  whether  the  libellant 
had  or  had  not  a  lien,  therefore  no  opinion  w^as  expressed 
on  that  point.  Nevertheless,  considering  that  the  proceed- 
ing was  for  a  prohibition  taken  for  the  sole  purpose  of  ob- 
taining from  the  Supreme  Court  its  direction   in  regard  to 
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demands  of  this  character,  and  looking  to  the  language  of 
the  opinion  delivered,  it  may  well  be  supposed  that  if  any 
doubt  had  been  entertained  as  to -the  existence  of  a  lien  in 
this  class  of  cases  it  would  have  found  expression  in  the 
opinion  of  the  court.  It  is  also  to  be  noticed  that  the  de- 
cision of  the  court  in  Ex  parte  McNeil^  is  made  to  turn  upon 
the  proposition  that  contracts  relating  to  pilotage  are  within 
the  sphere  of  the  admiralty  jurisdiction,  thus  aflirming  the 
absence  of  any  distinction  between  a  claim  for  half-pilotage 
and  one  for  pilotage  proper. 

For  these  reasons  the  demand  of  the  libellant  would  be 
upheld  and  a  decree  rendered  against  the  vessel  for  the 
amount  of  the  demand,  but  that  there  is  an  exception  to  the 
libel  upon  the  ground  that  it  fails  to  aver  that  at  the  time  of 
the  alleged  tender  of  service  by  the  pilot  the  vessel  was  en- 
gaged in  the  prosecution  of  a  voyage  that  would  carry  her 
through  Hell-Gate.  The  libel  is  in  this  respect  similar  to  one 
considered  by  this  court  in  the  case  of  Tlie  Traveller  (6  Ben. 
280),  where  a  similar  objection  was  taken  and  sustained. 
The  exception  must  therefore  be  sustained  in  this  case,  and 
it  is  fatal  to  the  action  as  it  stands.  Nor  will  it  be  of  any 
avail  for  the  libeUant  to  apply  to  have  the  Kbel  amended  so 
as  to  conform  in  this  particular  to  the  facts  proved,  for  upon 
looking  at  the  evidence  I  find  it  insufficient  to  sustain  the 
other  averments  of  the  libel. 

The  libel  must  therefore  be  dismissed  and  with  costs. 

For  libellant,  Beebe,  Wilcox  c6  Ildbhs, 
For  claimant,  Scudder  <&  Carter, 
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Seaman^b  Waobs.— Seizure  of  Vessel.    , 

A  pilot  was  employed  on  a  propeller,  engaged  in  making  short  trips  in  and 
about  the  harbor  of  New  York,  by  the  month.  His  month  expired  on  Sept. 
24th.  On  Sept.  25th,  the  boat  was  seized  by  the  marshal  under  process 
issued  on  libels  against  her.  She  at  once  stopped  running.  Her  master 
abandoned  her  and  the  rest  of  the  crew  libelled  her  for  their  wages.  The 
pilot,  who  had  been  living  on  board,  thereafter  lived  at  home,  but  he  went 
on  board  the  boat  every  day  of  his  own  accord,  and  pumped  her  out.  The 
vessel  being  sold  by  the  marshal,  the  pilot  claimed  to  recover  wages  up  to  the 
time  of  her  sale : 

Jffeldy  That  the  libellant  had  reasonable  notice  on  the  seizure  of  the  boat  tliat 
his  services  as  a  pilot  were  no  longer  required,  and  his  right  to  wages  ter- 
minated at  that  time. 

Benedict,  J.  In  this  case  a  lien  creditor,  having  a  de- 
mand against  this  vessel,  inferior  in  rank  to  the  claim  of  the 
crew,  and  which  will  be  reduced  by  the  amount  paid  the 
crew  because  the  proceeds  of  the  sale  of  the  vessel  are  in- 
sufficient to  pay  all  the  liens  in  full,  presents  to  the  court  the 
question  whether  the  pilot  of  the  boat  is  entitled  to  recover 
wages  up  to  the  time  the  boat  was  sold  by  the  marshal,  or 
only  up  to  the  time  of  her  seizure,  under  the  process  issued 
upon  libels  filed  against  her. 

The  decision  of  this  question  must  depend  upon  other 
facts  than  the  fact  that  the  boat  of  which  the  libellant  was 
pilot  was  seized  by  the  marshal  on  a  certain  day.  Tlie  mere 
fact  that  a  vessel  is  seized  by  the  marshal  by  virtue  of  pro- 
cess in  rem  is  not  sufficient  to  terminate  the  contract  with 
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the  seamen  composing  the  crew  at  the  time  of  such  seizure. 
But  there  may  be  circumstances  attending  the  seizure  known 
to  the  seaman,  equivalent  to  notice  to  him  that  his  services 
will  no  longer  be  required  by  those  who  employed  him  ;  and 
in  such  case  the  seaman  will  be  deemed  discharged  and  en- 
titled at  once  to  pursue  the  vessel  for  whatever  may  then  be 
due  him. 

In  this  case  the  circumstances  are  these :  The  boat  was 
engaged  in  making  short  trips  from  New  York  up  the  North 
Kiver  to  Jersey  City  and  to  ports  on  the  Sound.  The  pilot 
was  hired  by  the  month,  and  not  for  any  specific  period.  His 
month  expired  Sept.  24th.  On  Sept.  25th,  the  boat  was 
seized  under  a  libel,  and  upon  the  seizure  the  boat  stopped 
running.  The  master  left  her ;  the  rest  of  the  crew  at  once 
libelled  her  for  their  wages,  and  the  boat  was  wholly  aban- 
doned by  her  owners.  From  that  time  the  pilot,  who  had 
up  to  that  time  lived  on  board  the  vessel,  lived  at  his  own 
home,  but  during  the  custody  of  the  marshal  and  up  to  the 
10th  of  October,  he  went  on  board  the  boat  daily  and  pumped 
her  out.  This  he  did  of  his  own  volition  and  not  by  any 
direction  of  the  owners,  nor  is  there  any  evidence  that  the 
service  was  required  by  the  condition  of  the  vessel.  Within 
a  few  days  after  the  seizure  the  libellant  sought  other  em- 
ployment, although  without  success.  It  does  not  appear  that 
what  the  libellant  did  in  the  way  of  pumping  or  otherwise  on 
board  the  vessel,  formed  any  part  of  the  labor  usually  per- 
formed by  him  in  the  capacity  for  which  he  Was  hired. 

These  circumstances  are  sufficient  to  show  that  the  libel- 
lant had  reasonable  notice  that  his  services  as  pilot  would 
no  longer  be  required  on  board  the  boat,  and  his  right  to 
wages  must  be  deemed  to  have  terminated  at  the  time  of  the 
seizure  of  the  boat  by  the  marshal  and  her  abandonment  by 
her  owners. 
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In  the  case  of  the  Monte  CfiristOy  referred  to  by  the  libel- 
lant,  there  was  evidence  of  an  express  request  by  the  owners 
that  the  seamen  remain  on  board  notwithstanding  the  seizure 
by  the  marshal. 

For  libellant,  Noah  Tebbetts. 
For  creditor,  Alexander  &  Ash, 
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Dahaoe  to  Cargo.— Pbkils  of  the  Sea.— Negligence  of  Master.- 

Survey. 


A  quantity  of  sacks  of  barley  were  shipped  at  San  Francisco,  to  be  carried  to 
New  York,  under  bills  of  lading  which  excepted  perils  of  the  sea.  The 
ship  met  with  heavy  weather  and  began  to  leak  before  she  reached  the 
Horn,  and  put  into  Hio  in  distress.  A  survey  was  had,  which  recommended 
that  the  cargo  be  discharged  until  the  leak  should  stop  or  the  ship  should  be 
in  ballast  trim.  Accordingly,  all  the  cargo  was  discharged  except  3,093 
•sacks  of  barley  forming  the  gromid  tier,  with  some  at  the  ends  of  the  ship. 
A  second  survey  was  then  had,  which  reported  that  the  underside  of  the 
ground  tier  was  damaged  by  sea-water,  but  recommended  that  all  the 
cargo,  damaged  or  not  damaged,  should  be  taken  forward.  The  ship  was 
then  repaired,  the  cargo  was  reloaded,  it  being  all  then  dry,  and  thef  voy^ 
completed.  On  the  discharge  of  the  cargo  at  New  York  it  was  found  not 
only  that  a  portion  of  it  had  been  damaged  by  salt  water,  but  that  the  rest 
of  it,  though  In  external  appearance  undamaged,  had  to  a  great  extent  lost 
the  malting  quality,  and  it  was  sold  at  auction  at  a  loss,  and  libels  were  filed 
against  the  ship  to  recover  the  damage : 

♦Affirmed  on  appeal  to  the  Circuit  Court,  July,  1880. 
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ffeldj  That,  as  to  the  cargo  which  appeared  to  have  been  wet  with  sea-water, 
the  ship  was  not  responsible,  because  it  came  from  the  leak,  which  was  a 
peril  of  the  sea ; 

That,  as  to  the  destruction  of  the  malting  quality,  the  cause  of  it  appeared  to 
be  the  leak,  which,  causing  a  damp  atmosphere  in  the  hold,  had  led  to  the 
germination  of  the  grain,  and  that  the  presumption  was  that  the  leak  had 
caused  that  damp  atmosphere  before  the  ship  arrived  at  Rio,  and  that  there 
was  no  evidence  to  overbear  that  presumption ; 

That,  on  the  proofs,  the  master,  having  followed  the  advice  of  a  duly  consti- 
tutcd  survey  in  good  faith,  could  not  be  Iield  negligent  in  taking  in  the 
cargo  that  had  been  discharged  without  takins;  out  the  ground  tier ; 

That  the  action  could  not  be  maintained,  inasmuch  as  no  breach  of  duty  on  the 
part  of  the  master  had  been  shown. 

Benedict,  J.  These  two  actions,  which  were  tried  to- 
gether, are  brought  by  David  Jones  and  by  Adam  Neidlinger 
e(  aL,  the  owners  of  certain  sacks  of  barley  shipped  in  San 
Francisco  upon  the  ship  Bhie  Jacket,  to  be  transported 
therein  to  the  city  of  New  York,  and  there  delivered  in  like 
good  order  as  received. 

The  bills  of  lading  admit  the  reception  of  the  barley  in 
good  order  and  agree  to  deliver  it  in  New  York,  perils  of 
the  sea  excepted. 

The  number  of  sacks  consigned  to  the  libellant  Jones 

was  9,087  ;  the  number  consigned  to  Neidlinger  was  16,822. 

All  are  proved  to  have  been  well  stowed  in  San  Francisco, 

and  when  the  ship  sailed  she  was  sound  and  staunch.     On 

the  voyage  the  vessel  met  with  heavy  weather  and  began  to 

leak  before  she  reached  the  Horn.     The  leak  increased  so 

that  finally  she  was  compelled  to  bear  up  for'Rio  in  distress. 

She  arrived  in  Rio  in  distress  on  the  15th  of  January,  1877, 

and  a  survey  was  had  by  which  it  was  recommended  that  the 

cargo  be  discharged  until  the  leak  should  stop  or  the  ship  be  ' 

in  ballast  trim.     In  accordance  with  the  recommendation  of 

the  survey  22,817  sacks  of  barley  besides  other  cargo  w^ere 

taken  out,  leaving  in  the  ship  3,093  sacks,  forming  the  ground 
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tier,  with  some  at  the  end  of  the  ship.  After  the  discharge 
of  this  part  of  the  cargo  a  second  survey  was  had  ;  accord- 
ing to  that  survey  some  of  the  barley  and  wool  amidships 
was  then  slightly  damaged,  and  the  under  side  of  the  lower 
tier  in  the  lower  hold  was  damaged  by  sea-water.  The  re- 
commendation of  the  survey  was  that  all  the  cargo,  damaged 
or  not  damaged,  be  taken  forward  to  its  original  destination. 
In  accordance  with  this  recommendation  the  ship  went  upon 
the  dock  on  the  16th  of  February,  and  was  then  repaired. 
On  the  1st  of  March  she  began  to  take  in  her  cargo  again, 
and  on  the  18th  of  March  she  sailed  for  New  York,  where 
she  arrived  in  safety  on  the  11th  of  May,  and  without  any 
further  damage  from  perils  of  the  seas. 

Upon  the  discharge  of  the  barley  in  New  York  two 
kinds  of  damage  were  disclosed.  Some  of  the  sacks  showed 
ordinary  sea  damage,  caused  by  sea  water  ha^dng  leaked  into 
the  vessel  and  upon  the  sacks.  In  the  view  I  take  of  this 
case,  it  is  immaterial  what  numbei  of  sacks  were  damaged 
from  this  cause.  The  remainder  of  the  barley,  constituting 
the  greater  part  of  the  cargo,  was  bright,  hard  and  iri  exter- 
nal appearance  sound  and  undamaged.  Upon  testing  the 
barley  for  that  purpose,  however,  it  was  ascertained  that  the 
great  proportion  of  the  grains  had  lost  the  malting  capacity, 
and  consequently  the  barley  was  unfit  for  malting  and  un- 
merchantable as  barley  for  malting  purposes.  Wliereupon 
it  was  all  sold  at  auction  and  brought  from  47  to  55  cents 
per  bushel,  the  market  price  of  merchantable  barley  fit  for 
malting  being  then  $1.10  per  bushel. 

These  actions  are  brought  to  recover  of  the  ship  the  loss 
as  disclosed  by  the  auction  sale.  In  my  opinion  they  cannot 
be  sustained,  and  for  the  following  reasons  : — In  regard  to 
that  part  of  the  barley  with  which  sea  water  came  in  con- 
tact, of  course  the  ship  is  not  responsible,  because  no  sea 
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water  reached  the  cargo  except  through  the  leak  which  oc- 
curred before  the  ship  put  into  Bio,  and  that  arose  from  a 
peril  of  the  seas.  In  regard  to  the  destruction  of  the  malting 
capacity  of  the  rest,  the  ship  is  not  responsible,  for  the  reason 
that,  if  the  cause  of  this  condition  of  the  barley  can  be  inferred 
from  any  facts  proved,  that  cause  was  the  sea  water  that 
leaked  into  the  vessel,  which,  by  creating  a  damp  atmosphere 
in  the  hold,  started  germination  in  the  grain,  and  that  being 
thereafter  stopped,  would  never  start  again.  As  germination 
in  grain  is  the  natural  result  of  dampness,  accompanied  with 
the  heat  of  the  hold,  the  proximate  cause  of  the  injury  was 
the  peril  of  the  sea. 

But  it  is  contended  that  no  damage  would  have  ensued 
if  the  portion  of  the  cargo  that  had  been  wet  by  the  leak  had 
been  abandoned  in  Bio,  and  tliat  it  was  negligence  to  stow 
barley  that  had  not  been  wet  upon  the  lower  tier  which  had 
been  wet,  for  which  negligence  the  ship  is  liable.  The  suflBc- 
ient  answer  is,  that  the  evidence  will  not  warrant  the  conclu- 
sion that  the  presence  in  the  ship  during  the  passage  from 
Bio  to  New  York  of  the  barley  that  had  been  wet  by  the  leak 
was  the  cause  of  the  destruction  of  the  malting  capacity  of 
the  grain. 

The  libeUants'  claim  is  that  wetting  of  the  lower  tier,  to- 
gether with  heat,  caused  the  destruction  of  the  malting  ca- 
pacity. But  there  was  wetting  and  heat  before  the  ship 
reached  Bio,  and  the  presumption  is  that  such  wetting  and 
heat  then  produced  its  natural  result. 

When,  therefore,  it  is  sought  to  hold  the  ship  liable  upon 
the  ground  that  such  result  occurred  after  the  ship  left  Bio, 
the  burden  is  upon  the  libeUants,  to  show  such  to  be  the  fact. 
That  has  not  been  done.  For  aU  that  has  been  here  proved, 
the  condition  of  the  barley  when  reloaded  in  Bio  was  the 
same  as  its  condition  when  landed  in  New  York.     Indeed 
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there  is  direct  evidence  that  such  was  the  fact,  and  there  is 
no  ground  to  contend  upon  the  evidence  that  any  of  the 
grain  was  wet  when  the  cargo  was  reloaded  at  Rio.  The  cir- 
cumstances combine  with  the  positive  evidence  to  show  that 
all  the  cargo  was  then  dry.  Moreover,  not  only  is  it  impos- 
sible to  find  upon  this  evidence  that  the  loss  of  malting  ca- 
pacity in  thfe  barley  was  caused  after  the  ship  was  reloaded 
in  Bio,  but  it  is  also  impossible  to  find  the  master  guilty  of 
negligence  in  regard  to  the  reloading.  Rio,  it  must  be  recol- 
lected, was  a  port  of  distress.  The  condition  of  the  ship  and 
cargo  upon  arrival  in  Rio  forced  upon  the  master  of  the  ship 
the  question  whether  to  abandon  the  barley  that  had  been 
wet  or  to  carry  it  foi'ward.  Upon  this  question  he  took  the 
advice  of  competent  pei^ons  given  in  due  form  after  survey. 
The  advice  of  the  survey  was  that  all  the  barley  be  carried 
forward  in  the  ship.  The  integiity  of  the  surveyors  is  not 
called  in  question  by  any  testimony  to  the  contrary.  No 
witness  who  saw  the  condition  of  the  cargo  in  Rio  is  called 
to  say  that  what  was  done  was  not  what  the  facts  as  they 
then  appeared  indicated  to  be  the  best  com^se  to  pursue. 

The  master  followed  the  advice  of  a  duly  constituted 
survey.  His  good  faith  is  not  disputed.  How,  then,  shall  it 
be  said  that  he  was  guilty  of  negligenrce  ?  The  advice  of  a 
fair,  competent  and  disinterested  survey,  is  always  considered 
to  be  strong  evidence  in  justification  of  a  course  adopted  by 
the  master  of  a  ship  in  a  port  of  distress.  {The  Amelie, 
6  Wall.  27.)  If,  contrary  to  his  own  judgment  and  contrary 
to  the  opinion  of  experienced  persons  called  to  hold  the 
surveys,  the  master  of  this  ship  had  sold  or  abandoned  any 
part  of  the  barley  at  Rio,  could  he  have  made  answer  to  the 
charge  of  not  performing  the  contract  in  the  bill  of  lading  ? 
And  if  not,  can  he  now  be  held  guilty  of  negligence  in  omit- 
ting to  do  what  it  would  have  been  negligence  to  have  done? 
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If  there  were  testimony  to  show  a  defect  in  the  manner 
of  restowing  the  cargo  at  Eio,  or  if  it  had  been  proven  that 
the  cause  of  the  damage  in  question  was  the  use  of  the  old 
sails  for  dunnage,  upon  which  counsel  laid  stress,  there 
would  then  be  ground  for  the  contention  that  the  ship  is 
liable  because  of  the  negligence  on  the,  part  of  the  master. 
But  the  testimony  fails  to  make  out  such  a  case. 

Upon  the  evidence  it  is  impossible  to  say  that  any  dif- 
ferent mode  of  restowing  the  cargo  at  Eio  should  have  been 
adopted.  The  point  endeavored  to  be  made  is,  not  that  the 
cargo  carried  from  Kio  to  New  York  should  have  been 
stowed  differently  in  Eio,  but  that  there  was  negligence  in 
permitting  the  barley  that  had  been  wet  to  form  'a  part  of 
that  cargo.  In  view  of  the  result  there  may  be  those  who 
entertain  the  opinion  that  it  was  a  mistake  on  the  part  of  the 
master  to  attempt  to  carry  forward  the  barley  that  had  been 
wet,  and  that  the  result  of  that  mistake  is  seen  in  the  damage 
sued  for.  But  if,  as  it  turned  out,  a  mistake  w^as  committed 
in  this  particular,  and  if  the  damage  in  question  is  the  result 
of  such  a  mistake — two  propositions  by  no  means  certain — it 
does  not  follow  that  the  master  exhibited  in  this  particular 
such  a  want  of  reasonable  skill,  diligence  and  care  as  to  con- 
vict liim  of  neglect  of  duty  in  the  premises.  In  order  to 
maintain  this  action  against  the  ship,  a  breach  of  duty  on  the 
part  of  the  master  must  be  shown.  {Notara  v.  Henderson^  1 
Aspinwall  278.) 

The  libels  must  be  dismissed,  with  costs. 

For  libellants,  Scudder  <&  Carter  and  TF.  IF.  Goodmch, 
For  claimant,  Benedict^  Taft  <&  Be7iedict 
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,  ADAM  NEIDLINCxEE  et  al.  vs.  THE  INSUBANCE  COM- 
PANY OF  NOETH  AMEKICA.* 

Marine  Insurance. —Damage  by  Actual  (/Ontact  of  Sea  Water. — 

Dampness  of  a  Ship's  Hold. 

The  shipper  of  a  cargo  of  barley,  in  sacks,  from  San  Francisco  to  New  York, 
insured  it  against  perils  of  the  seas.  The  policy  contained  a  memorandum 
clause  by  which  grain  was  to  be  "free  from  average  unless  general,'*  also 
* 'free  from  damage  or  injury  from  dampness,  change  of  flavor,  or  being 
spotted,  discolored,  musty  or  mouldy,  except  caused  by  actual  contact  of 
sea  water  with  the  articles  damaged,  occasioned  by  sea  perils,"  also  "sub- 
ject to  20  per  cent  particular  average."  The  ship^  met  with  heavy  weather 
on  the  voyage  and  put  into  Rio,  leaking,  where,  part  of  her  cargo  having 
been  discharged,  she  was  repaired  and  then,  having  been  reloaded,  she  com- 
pleted the  voyage  to  New  York.  On  the  discharge  of  the  cargo,  a  portion 
of  the  sacks  were  found  to  have  been  wet  with  sea  water,  and  the  barley  in 
them  damaged  thereby,  but  the  damage  on  that  part  of  the  cargo  did  not 
equal  20  per  cent  of  the  property  insured.  But  it  was  found  that  the  malt- 
ing quality  of  the  rest  of  the  cargo  had  been  destroyed,  as  it  was  claimed,  by 
dampness  of  the  hold,  arising  from  the  leak,  ijid  such  damage  amounting 
to  more  than  20  per  cent,  a  libel  was  filed  against  the  underwriters  to  recover 
the  whole  loss: 

Held,  That,  assuming  that  the  damage  to  the  sacks  of  barley,  which  were  not 
reached  by  the  sea  water,  was  caused  by  damp  vapor  arising  from  other 
sacks  that  were  reached  by  the  sea  water  which  came  into  the  vessel  through 
a  peril  of  the  seas,  such  damage  was  not  caused  by  actual  contact  of  sea 
water  with  the  articles  damaged,  within  the  meaning  of  the  policy;  and 
that  the  insurance  company  was  not  liable  on  the  policy. 

The  cases  of  Woodruff  y.  The  Com.  Ins.  Co.,  and  Carey  v.  The  Boylston  F. 
and  M.  Ins.  Co.  (101  Mass.  143  )  commented  on. 

Benedict,  J.     In  October,  1876,  the  libellants  obtained 
from  the  defendant  by  open  policy  and  certificates,  insur- 

fAffirmed  on  appeal,  July,  1880. 
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ance  to  the  amount  of  $17,600^  upon  21,068J|  bushels  of 
barley  from  San  Francisco  to  New  York  on  the  ship  Blue 
Jacket.  The  policy  was  in  the  usual  American  form  against 
perils  of  the  seas.  By  the  memorandum  clause  grain  of  all 
kinds  was  warranted  by  the  assured  "free  from  average  unless 
general,"  and  also  "free  from  damage  or  injury  from  dampness, 
change  of  flavor,  or  being  spotted,  discolored,  musty  or 
mouldy,  except  caused  by  actual  contact  of  sea  water  with 
the  articles  damaged,  occasioned  by  sea  perils."  The  mem- 
orandum was  qualified  by  the  certificates,  which  contained 
the  words,  "Subject  to  20  per  cent  particular  average." 

The  barley  was  shipped  in  sacks,  and  the  bills  of  lading 
issued  therefor  described  the  property  as  so  many  sacks  of 
barley.  There  was  other  barley  in  the  ship — also  shipped 
in  sacks — and  there  was  some  pig  lead,  wool,  rags,  borax  and 
other  cargo.  The  barley  was  stowed  in  tiers,  the  lower  tier 
resting  upon  a  grain  ceiling  over  the  pig  lead,  old  sails  being 
spread  for  dunnage  between  the  ceiling  and  the  ground  tier 
of  barley.  During  the  voyage  and  while  the  ship  was  in  the 
South  Atlantic,  she  sprung  a  leak  through  a  peril  of  the  seas, 
and  therebv  sea  water  was  taken  into  the  hold,  which  came  in 
actual  contact  with  those  sacks  of  barley  composing  the  lower 
tiers,  and  with  some  in  the  wings.  In  consequence  of  the 
leak,  the  vessel  bore  up  for  Eio,  where  she  arrived  on  the 
15th  day  of  January,  having  experienced  heavy  weather  and 
having  at  times  had  from  22  to  24  inches  of  water  in  her 
hold.  Upon  arrival  in  Kio  all  the  cargo  except  the  barley 
composing  the  lower  tier  and  some  in  the  after  end  of  the 
ship  was  taken  out.  The  ship  was  then  docked  and  repaired. 
The  barley  and  other  cargo  taken  out  was  then  restowed  in  the 
ship,  and  on  the  18th  day  of  March  the  ship  sailed  for  New 
York,  where  she  arrived  without  further  disaster  on  the  11th 
day  of  May.     Upon  discharging  the  cargo  in  New  York,  cer- 
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tain  of  the  libellants'  bags,  especially  those  composing  the 
lower  tier,  showed  marks  of  sea  water,  and  were  caked  and 
badly  damaged  by  actual  contact  with  sea  water. 

The  evidence  will  not  permit  the  conclusion  that  of  the 
libellants'  bags  a  greater  number  than  5,360  were  in  actual 
contact  with  sea  water.  Indeed,  it  is  quite  evident  that  the 
number  of  bags  so  damaged  "was  less  than  5,360.  The  rest 
of  the  barley  was  bright  in  color,  and  to  all  external  appear- 
ance merchantable.  But  by  testing  samples  it  was  discov- 
ered that  the  malting  quality  of  the  barley  had  been  destroy- 
ed, and  in  consequence  it  was  unsaleable  as  merchantable 
barley  fit  for  malting.  Accordingly  all  was  sold  at  auction, 
when  it  brought  a  price  far  less  than  the  market  price  of 
barley  fit  for  malting. 

This  action  was  then  brought  by  the  owners  of  the  bar- 
ley against  the  underwriters,  to  recover  for  the  loss  upon  the 
barley  insured  by  them,  as  ascertained  by  the  auction  sale. 

In  regard  to  the  5,360  sacks  above  mentioned,  it  may, 
for  the  purposes  of  this  case,  be  considered  to  have  been 
proven  that  the  damage  was  caused  by  actual  contact  of  sea 
water  with  those  sacks.  In  regard  to  the  damage  to  the  re- 
mainder, it  may,  for  the  purposes  of  this  case,  be  considered 
to  have  been  shown  to  have  been  caused'  by  dampness  in  the 
ship's  hold.  The  most  favorable  view  for  the  libellants  is  to 
consider  the  evidence  as  warranting  the  inference  that  the 
sea  water  which  leaked  into  the  ship  prior  to  her  arrival  at 
Eio,  by  creating  a  damp  atmosphere  in  the  hold  caused  ger- 
mination to  commence  in  the  barley,  which  being  thereafter 
checked  by  heat,  left  the  barley  dry,  bright,  and  to  all  appear- 
ances sound,  but  incapable  of  further  germination. 

It  is  conceded  that  the  loss  on  the  5,360  sacks  is  not 
sufficient  to  charge  the  underwriters — that  loss  not  amount- 
ing to  20  per  cent  of  the  property  insured.     But  if  to  the  loss 
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on  the  5,360  sacks  there  be  added  the  loss  on  the  remainder, 
arising  from  the  destruction  of  the  malting  capacity,  then  the 
amount  of  loss  is  sufficient  to  warrant  a  recovery  upon  the 
policy.  The  question  to  be  determined,  therefore,  is,  whether 
the  underwriter  is  liable  upon  the  policy  for  damage  to  sacks 
.of  barley  that  were  never  reached  by  the  sea  water,  assum- 
ing it  to  have  been  shown  that  such  damage  was  caused  by 
damp  vapor  arising  from  other  sacks  that  were  reached  by 
the  sea  water  which  came  into  the  vessel  through  a  peril  of 
the  seas.  Was  such  damage  caused  by  actual  contact  of  sea 
water  with  the  articles  damaged,  within  the  meaning  of  the 
wan-anty  in  the  policy  contained  ?  If  so,  the  Ubellants  are 
^  entitled  to  recover  ;  otherwise,  not. 

The  question  thus  presented  does  not  appear  to  have 
been  passed  on  in  the  National  courts  of  the  United  States. 
It  has,  however,  been  considered  in  the  State  courts,  and  the 
cases  there  adjudged  deserve  respectful  attention.  It  will 
conduce  to  the  understanding  of  those  cases  to  notice  the 
circumstances  under  which  the  warranty  in  question  came  to 
be  inserted  in  policies  of  insurance,  and  then  to  examine  in 
chronological  order  the  adjudications  made  in  regard  to  the 
eflfect  produced  by  the  provisions. 

In  the  year  1851  a  question  arose  in  the  English  courts 
in  regard  to  the  liability  of  an  underwriter  in  a  case  where 
hides  and  tobacco  had  been  shipped  together,  and  the  to- 
bacco was  injured  in  flavor  by  a  fetid  odor  arising  from  the 
hides,  which  had  been  wet  by  sea  water  shipped  during  the 
voyage  by  peril  of  the  seas.  The  policy  contained  no  limita- 
tion of  the  underwriter's  liability  other  than  that  contained 
in  the  ordinary  memoranda,  and  the  plaintiff  recovered,  upon 
the  ground  that  the  natural  and  almost  inevitable  cause  of 
the  flavor  communicated  to  the  tobacco  was  the  access  of  sea 

water  to  the  hides  by  a  peril  of  the  sea.     Under  such  a  policy 
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it  is  not  necessary,  said  Martin,  B.,  "  that  sea  water  should 
be  in  absolute  contact  with  the  injured  article."  {Mantoza 
V.  Lond.  Lis.  Co.,  6  Exch.  R.  459.) 

In  the  same  year  the  case  of  Bvker  v.  The  Maimfac- 
turerg'  Lisiiraiice  Company  came  before  the  Supreme  Court 
of  Massachusetts  (12  Gray  603),  when  the  liability  of  the  un- 
derwriter was  asserted  in  respect  to  damage  to  delicate 
French  goods  arising  from  an  extraordinary  formation  of 
steam  and  gases  occasioned  by  an  extraordinary  access  of 
sea  water  ti)  the  hold,  caused  by  perils  of  the  seas. 

In  consequence  of  these  decisions — as  it  has  been  sup- 
posed, and  as  the  language  of  the  warranty  indicates — the 
warranty  under  consideration  was  thereafter  inserted  fn  pol- 
icies, whereby  the  property  insured  is  "  warranted  by  the  as- 
sured free  from  damage  or  injury  from  dampness,  chang'e  of 
flavor,  or  being  spotted,  discolored,  musty  or  mouldy,  except 
caused  by  actual  contact  of  sea  water  with  the  articles  dam- 
aged occasioned  by  sea  perils." 

In  1858  the  effect  of  this  warranty  came  to  be  consid- 
ered by  the  Court  of  Common  Pleas  in  the  city  of  New  York, 
in  the  case  of  Woodruff  y.  The  Corainercial  Insurance  Co.  (2 
Hilt.  130),  and  upon  that  case  the  libellants  in  this  action 
place  their  chief  reliance.  The  action  was  upon  a  policy 
similar  to  the  one  here  sued  on,  to  recover  for  damage  to 
wheat  loaded  in  sacks.  The  evidence  disclosed  three  kinds 
of  injury.  Some  of  the  sacks  were  damaged  by  sea  water 
leaking  upon  them  ;  other  sacks  were  damaged  by  dampness 
arising  from  the  sacks  that  had  been  in  actual  contact  with 
sea  water;  and  there  was  damage  caused  by  efBuvia  that 
arose  from  hides  forming  part  of  the  cargo  which  had  been 
wet  by  sea  water  through  a  peril  of  the  sea.  The  judgment 
of  the  court  was  that  the  underwriters  were  not  liable  for  the 


JANUARY,  187d.  !^5d 


Neidlinger  et  al.  f>.  The  Insurance  Company  of  North  America. 


damage  caused  by  the  effluvia  from  the  hides,  but  were  liable 
for  the  other  damage.  * 

The  ground  upon  which  the  coui*t  based  the  distinction 
drawn  between  the  damage  caused  by  effluvia  and  that 
caused  by  damj)ness,  is. to  be  found  in  the  opinion  delivered 
by  Brady,  J.,  where  it  is  said  :  "  If  sea  water  be  communi- 
cated by  absorption,  or  makes  its  way  upon  any  other  prin- 
ciple of  natural  philosophy  fr-om  the  articles  wet  to  any  part 
of  the  same  article,  the  actual  contact  contemplated  by  the 
policy  is  created."  The  same  idea  is  conveyed  by  the  Ian- 
guage  used  in  the  opinion  delivered  by  Judge  Ingraham, 
when,  in  concurring  with  Judge  Brady,  he  says  :  "  The 
dampness  refeiTcd  to  in  the  wiuTanty  is  dampness  to  the 
article  when  it  has  come  in  contact  with  sea  water." 

From  these  expressions  it  may  be  inferred  that  no  dam- 
age was  considered  by  the  Court  of  Common  Pleas  to  be 
chargeable  to  the  underwriter,  except  such  as  appeared  to 
have  been  caused  by  sea  water  that  had  been  communicated 
from  one  bag  to  another  by  absorption,  or  upon  some  other 
principle  of  natural  philosophy  ;  and  it  seems  difficult  to  un- 
derstand how  the  court  reached  its  result  upon  any  other 
ground. 

It  is  not  stated  in  the  opinions  that  the  shipment,  con- 
stituted as  it  was,  of  various  sacks  of  wheat,  was  considered 
to  be  a  single  article  ;  and  unless  the  decision  was  that  the 
sea  water  had  passed  to  all  the  sacks  allowed  for  in  the  judg- 
ment, it  would  seem  that  the  sacks  damaged  by  effluvia 
would  have  been  placed  in  the  same  category  with  those 
damaged  by  the  vapor  of  the  water, — the  effluvia,  as  well  as 
the  vapor,  being  the  natural  result  of  the  sea  water  in  the 
ship.  If  this  be  the  ground  of  the  distinction  that  was  there 
made  between  the  damp  sacks  and  those  damaged  by  effluvia 
only,  the  case  affords  little  support  to  the  libellants  here,  for 
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in  this  case  the  question  is  in  regard  to  bags  of  grain  to 
which  sea  water  was  never  communicated  by  absorption  or 
otherwise. 

But  however  the  case  of  Woodruff  v.  The  Commercial 
Lis.  Co.  may  be  understood,  its  weight  as  authority  in  favor 
of  the  libellants  is  more  than  counterbalanced  by  the  decision 
of  the  Supreme  Court  of  Massachusetts  in  the  subsequent 
case  of  Co/'y  v.  Boylaton  Fire  ik  Marine  Ins.  Co,  (decided  in 
1871,  and  reported  in  101  Mass.  Bep.,  p.  146,  also  in  9  Am. 
Bep.,  p.  14). 

This  was  a  case  upon  a  policy  of  insurance  similar  to 
that  issued  to  libellants.  The  loss  sought  to  be  recovered 
arose  from  damage  to  champagne  wine  packed  in  cases  and 
valued  by  the  case.  The  ruling  was  that  under  such  a  war- 
ranty "  it  is  not  enough  to  bring  a  case  within  this  clause 
that  perils  of  the  seas  should  be  the  efficient  and,  within  the 
rule  laid  down  in  the  previous  decisions,  the  proximate  cause 
by  which  the  sea  water  was  shipped  which  more  or  less  di- 
rectly operates  upon  and  injures  the  goods ;  or  that  sea 
water  should  come  in  contact  with  part  of  the  cargo  ;  but  it 
must  come  into  actual  contact  with  the  articles*for  the  dam- 
age to  which  the  underwriters  are  sought  to  be  charged." 

The  result  of  this  ruling  was  that  the  underwriter  was 
absolved  from  liability  upon  a  state  of  facts  curiously  re- 
sembling, as  the  court  remarks,  those  in  the  former  case  of 
Baker  v.  The  Manvfactiirers^  Ins.  Co,,  where  the  same  tri- 
bunal had  held  the  underwriters  liable.  The  diflference  in 
result  arose  simply  from  the  insertion  of  the  warranty  under 
consideration  here.  The  case  is  directly  in  point  and  it  is 
adverse  to  the  claim  of  these  libellants. 

I  have  not  overlooked  the  suggestion  made  in  behalf  of 
the  libellants  that  a  distinction  between  that  case  and  this 
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arises  from  tlie  fact  that  there  the  wine  was  valued  by  the 
case  in  the  policy,  while  here  the  policy  is  open.  But  this 
is  a  distinction  without  a  difference.  Inserting  in  the  policy 
a  valuation  of  the  articles  by  the  case  does  not  change  the 
nature  of  the  contract.  It  is  still  a  policy  in  gross  upon 
a  shipment  consisting  of  different  articles  {Hernandez  v. 
The  Sun  Mutual  Insurance  Co.y  6  Blatch.  317) ;  and  so  far  as 
the  question  under  consideration  is  involved  the  two  poli- 
cies are  alike. 

The  conclusion  reached  by  the  Supreme  Court  of  Mas- 
sachusetts commends  itself  to  my  judgment.  It  is  certainly 
in  harmony  with  the  letter  of  the  warranty,  and  as  I  think 
with  the  spirit  and  intention  of  the  parties ;  and  no  argu- 
ments have  been  here  presented  sufficient  to  lead  me  to  a 
different  conclusion. 

It  has  been  said  that  the  vapor  arising  from  sea  water  is 
sea  water  within  the  meaning  of  the  warranty.  But  the  dif- 
ference between  a  case  where  damage  arises  from  sea  water 
carried  by  absorption  or  capillary  attraction,  and  one  where 
the  damage  is  caused  by  the  vapor  evolved  from  sea  water, 
is  palpable.  The  risk  is  different  in  the  two  cases,  not  only 
in  degree  but  in  character,  because  the  vapor  of  water  is  com- 
municated under  different  circumstances  and  in  obedience  to 
different  laws  from  those  that  control  the  movements  of  water. 

Nor  can  the  position  be  maintained  that  the  barley 
shipped  by  the  libellants  is  to  be  deemed  for  the  purpose  of 
the  insurance  to  be  a  single  article,  and,  as  in  Woodruff  y 
The  Commercial  Ins.  Co,^  the  insurer  be  held  Uable  upon  the 
ground  that  all  the  damage  arose  from  sea  water  having 
been  communicated  by  absorption  or  having  made  its  way 
upon  some  other  principle  of  natural  philosophy  from  one 
part  of  the  article  to  another  part  of  the  same  article. 
For,  however  the  fact  may  have    appeared  in    Woodruff 
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^  \  /  .F.  '/x  fVhtl  fns.  Co.y  in  this  case  the  evidence  forbids 
•K  ^%s*s  ';^,viv»u  thrtt  sea  water  was  ever  communicated  to  any 
V*  -vv  >,  \sx'|*t  tho  5,360  sacks  that  displayed  marks  of  the  con- 
,^.  ^  .^i  xN<i  wiitor.  It  is,  therefore,  impossible  upon  the  evi- 
t  .K\^  ^^  this  oase  to  hold  that  the  disputed  damage  was  oc- 
ot^v  ^.'Uvsl  bv  the  actual  contact  of  sea  water  with  a  part  of 
'-*is^  ^vUoK^  insured.  Nor  can  a  shipment  of  grain  in  bags  be 
stv\  huhI  to  consist  of  a  single  article. 

lu  a  case  of  insurance  upon  hides  before  the  Supreme 
V\^va't  ot  tlio  United  States  [Bias  v.  I'he  Chesapeake  Ins,  Co.^ 
(  O^uioh.  416)  the  insurance  was  described  as  an  **  insurance 
u^  m'OHH  on  a  cargo  consisting  of  a  distinct  number  of 
ui  tii^K^H."If  such  be  the  character  of  an  insurance  upon  hides, 
Oi^rtaiuly  an  insurance  upon  grain  in  sacks  cannot  be  said 
^o  consist  of  a  single  article. 

But  it  is  said,  if  this  be  an  insurance  of  many  different 
articles  in  gross  the  different  kernels  of  grain  constitute  the 
articles  of  which  it  is  composed,  and  inasmuch  as  it  would 
bt>  absurd  to  suppose  an  intention  by  the  warranty  to  com- 
j)t>l  the  insurer  to  show  actual  contact  of  sea  water  with  each 
kt^rnel  of  grain,  it  must  have  been  the  intention  to  treat  the 
barley  as  consisting  of  a  single  article  when  applying  the 
provision  of  the  warranty.  If  this  were  the  intention  no  ad- 
vantage would  result  to  the  libellants,  for,  as  before  stated, 
the  damage  in  dispute  did  not  result  from  the  contact  of  sea 
water,  but  from  the  contact  of  vapor.  Besides,  policies  of 
insurance  are  commercial  contracts,  to  be  construed  and  ap- 
phed  in  view  of  the  methods  pursued  by  the  merchants  in 
their  dealings  ^ith  each  other,  and  among  merchants  no  no- 
tice is  taken  of  the  possibihty  that  some  of-  the  kernels  in  a 
sack  of  grain  that  is  wet  may  escape  contact  vdth  the  water ; 
but  in  the  absence  of  evidence  to  the  contrary  they  act  upon 
the  assumption — sufficiently  accurate  for  all  practical  pur- 
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poses — that  when  sea  water  comes  in  contact  with  a  sack  of 
grain  it  will  by  absorption  be  brought  in  contact  with  all  the 
grain  in  the  sack.  And  in  such  case  they  would,  when  as- 
certaining the  part  damaged,  treat  each  sack  as  constituting 
a  single  article.  The  more  reasonable  supposition,  therefore, 
is,  that  it  was  the  intention  of  the  parties  to  this  contract 
that  in  applying  the  warranty  each  sack  of  grain  should  be 
deemed  a  distinct  article.  So  understood,  the  warranty  will 
read  :  "  This  grain  is  warranted  free  from  damage  or  injury 
from  dampness,  unless  such  dampness  be  caused  by  actual 
contact  of  sea  water  with  the  damp  sack."  If  the  policy  had 
contained  a  warranty  so  worded  it  would  scarcely  have  been 
claimed  that  the  insurer  was  liable  for  any  damage  outside 
of  the  5,360  bags  which  showed  marks  of  the  actual  contact 
of  sea  water. 

My  conclusion,  therefore,  is  that  the  libellants  have 
failed  to  show  that  a  loss  equal  to  20  per  cent  of  the  value 
insured  was  occasioned  by  any  peril  insured  against,  and 
their  libel  must,  therefore,  be  dismissed,  with  costs. 

■ 

For  libellants,  W,  W.  Goodrich, 
For  respondents,  C.  A,  Hand, 
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THE    UNITED    STATES    vs.    THOMAS    F.   YOUNGS 

ET  AL. 

Eyidenob. — Production  of  Books  and  Papers  by  the  United  States. 

Although  a  bill  of  discovery  will  not  lie  against  the  United  States,  y.t  under 
U.  S.  Kev.  Statutes,  section  724,  which  is  a  re-enactment  of  the  statute  of 
1789,  Ch.  20,  section  15,  the  United  States  will  be  compelled  to  produce 
the  official  weigher*s  retiums  of  the  weight  of  merchandise,  on  the  motion 
of  a  defendant  sued  for  a  balance  of  duties  alleged  to  be  due  thereon,  the 
defence  being  that  the  duties  are  fully  paid,  and  the  motion  being  supported 
by  affidavit  that  an  inspection  or  copies  oT  the  returns  is  necessary  to  ena- 
ble  the  defendant  to  prepare  for  trial : 

Tiie  remedy  given  by  the  statute  is  not  confined  to  pnxhiction  of  books  and 
writings  upon  the  trial. 

Choate,  J.  This  is  a  suit  to  recover  a  balance  of  duties 
alleged  to  be  due  to  the  United  States  on  certain  sugars  im- 
ported by  the  defendants.  The  answer  alleges  that  the 
sugars  were  weighed  by  the  government  weighers  and  their 
true  net  weights  so  ascertained  were  duly  entered  in  books  of 
the  government,  and  that  the  defendants  have  fully  paid  the 
duties  on  such  weights.  This  is  a  motion  to  compel  the  pro- 
duction by  the  plaintiff  of  the  official  weighers'  returns  of 
the  weights  of  the  sugar,  and  the  motion  is  supported  by 
affidavits  showing  that  an  inspection  or  copies  of  these  re- 
turns are  necessary  to  enable  defendants  to  prepare  for  trial. 

The  right  to  this  discovery  is  claimed  under  U.  S.  Rev. 
Statutes  section  724,  and  also  under  section  805  of  the  N.  T. 
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Code.  Kev.  Statutes  section  724,  which  is  a  re-enactment  of 
section  15  of  the  Act  of  1789,  Ch.  20,  provides  that :  "In  the 
trial  of  actions  at  law  the  courts  of  the  United  States  may, 
on  motion  and  due  notice  thereof,  require  the  parties  to  pro- 
duce books  or  writings  in  their  possession  or  power,  which 
contain  evidence  pertinent  to  the  issue,  in  cases  and  under 
circumstances  where  they  might  be  compelled  to  produce  the 
same  by  the  ordinary  rules  of  proceeding  in  chancery.  If  a 
plaintiff  fails  to  comply  with  such  order,  the  court  may,  on 
motion,  give  the  like  judgment  for  the  defendant  as  in  cases 
of  non-suit ;  and  if  a  defendant  fails  to  comply  with  such 
order,  the  court  may,  on  motion,  give  judgment  against  hin 
by  default."  In  the  case  of  The  Central  Bank  of  George- 
town, etc.,  V.  Tayloe,  2  Cranch  C.  C.  427,  it  was  held  that  the 
production  of  books  and  papers  under  this  statute  could  be 
compelled  before  the  trial,  and  to  enable  the  party  to  pre- 
pare for  trial  as  well  as  upon  the  trial.  And  in  this  circuit 
the  practice  has  followed  this  construction  of  the  Act  {Jacques 
V.  Collins,  2  Blatch.  C.  C.  23 ;  Funch  v.  Rlddlemen,  Id,  301) ; 
although  in  the  cases  of  lasigi  v.  Broxcn,  1  Curt,  C,  C,  401, 
Mr.  Justice  Curtis  held  that  the  production  of  papers  could 
only  be  compelled  at  the  trial. 

It  is  objected  on  the  part  of  the  plaintiff,  that  the  books 
called  for  would  not  be  in  themselves  evidence  for  the  de- 
fendants, but  the  statute  surely  is  not  limited  to  those  docu- 
ments that  prove  themselves.  As  to  most  books  and  papers 
the  production  of  which  is  compelled  on  motion  or  by  bill  of 
discovery,  they  are  only  admissible  in  evidence  in  connection 
with  the  testimony  of  a  witness  or  witnesses.  And  in  this 
case  there  is  no  doubt  of  the  pertinency  of  these  weighers'  re- 
turns in  cohnection  with  the  testimony  of  witnesses  who  may 

be    called.     It  is  evident  that  an  inspection  or  copies  of 
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these  documentfi  are  necessary  to  enable  the  defendants  to 
prepare  for  trial. 

It  is  further  objected  that  the  documents  called  for  are 
not  in  the  possession  of  the  district  attorney  but  in  the  cus- 
tody of  the  collector  of  the  port,  an  independent  officer  of 
the  Government,  holding  them  under  statutes  imposing  this 
duty  upon  him.  I  cannot  perceive  that  they  are  any  the  less 
"in  the  possession  or  power"  of  the  United  States  on  that 
account.  The  government  here  suing  as  plaintiff  has  many 
agents,  like  a  corporation,  but  whatever  is  in  the  official  cus- 
tody of  its  agents  is  in  its  possession  or  power  as  truly  with- 
in the  meaning  of  this  Act  as  the  books  of  a  corporation  are 
within  its  possession  or  pow  er,  though  lodged  with  particular 
officers  whose  duty  as  to  the  custody  of  such  books  may  be 
defined  or  prescribed  in  the  charter  or  by-laws  of  the  cor- 
poration. There  seems  to  be  no  reason  for  excepting  the 
United  States  from  the  operation  of  this  Act.  It  is  not  ex- 
pressly excepted.  The  reasons  for  granting  the  relief  apply 
with  equal  force  to  suits  in  which  the  Government  is  a  party 
as  to  suits  between  private  persons.  The  reference  in  the 
statute  to  proceedings  in  chancery,  evidently  meaning  by  bill 
of  discovery,  is  not  used  as  limiting  or  designating  the  parties 
against  whom  the  pow  er  of  the  statute  may  be  invoked.  It 
appears  merely  to  and  is  used  to  define  the  cases  and  circum- 
stances  under  which  the  power  will  be  exercised,  that  is  to  say, 
the  evidence  must  be  of  that  kind  which  can  be  compelled  by  a 
bill  of  discovery  and  the  circumstances  necessary  to  be  shown 
upon  a  bill  of  discovery  as  to  the  relevancy  of  the  evidence 
and  the  necessity  for  its  production,  etc.,  must  be  shown  to 
compel  its  production  on  motion.  The  fact  therefore  that 
a  bill  of  discovery  would  not  lie  against  the  United  States  is 
immaterial.  The  reason  it  would  not  lie  is  that  the  United 
States  could  not  be  sued  as  a  defendant,  a  merely  technic^ 
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obstacle  to  discovery  in  that  way.  The  remedy  by  mo- 
tion is  free  from  any  such  technicality.  When  the  United 
States  comes  into  court  as  a  suitor  it  subjects  itself,  like  any 
other  siiitor,  to  be  proceeded  against  by  motion  in  the  cause, 
in  any  matter  in  which  parties  in  the  action  have  by  statute 
or  the  practice  of  the  court  the  right  to  rehef  by  motion 
secured  to  them. 

The  statutes  prescribing  the  duties  of  the  collector  in 
the  safe  keeping  of  custom  house  documents  and  the  regula- 
tions of  the  treasury  department  made  under  the  statute, 
authorizing  the  Secretaiy  of  the  Treasury  to  prescribe  rules 
for  the  government  of  the  collector  in  that  respect,  have  no 
relation  to  the  production  of  these  documents  m  evidence, 
either  under  suhpcBJia  duces  tecum  or  on  motion  under  this 
statute.  There  is  nothing  in  the  statutes  of  the  United 
States  withdrawing  these  documents  fi'om  use  as  evidence  in 
the  courts  of  the  United  States,  or  even  providing  for  the  use 
of  office  copies  of  them  in  place  of  the  originals,  as  is  the 
case  with  papers  in  the  Executive  departments'. 

Motion  granted. 

For  the  motion,  Nash  cj&  Holt 

For  the  United  States,  Assistant  U.  S.  District  Attorney 
Tenney, 
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THE  UNITED  STATES  vs.  BENJAMIN  F.  BUTTON 

ET  AL. 

Rights  of  Merchants. — Custom  House  Papers. —Power  op  Secretary 
OP  Treasury  to  Make  Regulations  as  to  Same. — Duty  and  Power 
OP  Collector  in  Respect  to  Same. — Mandamus. — Production  of  Pa- 
pers Compelled  by  Order. — By  Bill  of  Discovery. — By  Stay  of  Pro- 
ceedings.— Remedies  Against  the  United  States  as  Plaintiff. 

In  a  suit  brought  by  the  United  States  to  recover  duties,  the  defendants,  on 
proof  by  affidavit  of  a  demand  by  their  counsel  on  the  collector  of  the  port, 
for  an  inspection  of  the  invoices,  entries,  warehouse  bonds,  entries  for  with- 
drawal and  permits,  and  the  custom-house  memoranda  of  payment  of  duties 
-on  the  same  or  in  the  booksof  the  custom-house  in  which  payment  of  the  du- 
ties should  be  noted,  if  the  same  were  paid,  and  of  the  collector's  refusal  to 
exhibit  the  same,  and  also  on  proof  by  affidavit  that  they  had  entrusted  the 
money  to  make  the  payments  to  one  of  their  clerks  and  that  their  own  books 
and  papers  do  not  furnish  means  of  ascertaining  the  amount  of  the  duties  as 
liquidated,  nor  what  payments,  if  any,  were  made  at  the  custom-house, 
and  that  the  collector  supported  his  refusal  by  reference  to  a  regula- 
tion of  the  treasury  department,  forbidding  any  person  not  connected  with 
the  custom-house  to  inspect  or  have  access  to  or  to  take  copies  of  any  cus- 
tom-house paper,  except  upon  written  application  to  the  collector,  stating  his 
personal  interest  in  the  application  and  providing  for  a  statement  to  be  made 
on  such  application  to  be  submitted  to  the  collector  and  by  him  furnished  to 
the  applicant,  if  deemed  consistent  with  the  public  interest  and  necessary  to 
the  rights  of  individuals  (said  regulation  being  made  under  U.  S,  R.  S.  §  251, 
which  authorizes  the  secretary  to  make  regulations  to  promote  the  public 
convenience  and  security  and  to  protect  the  United  States  as  well  as  indi- 
viduals from  fraud  and  loss,  and  regulations  not  inconsistent  with  law  to  be 
used  under  and  in  the  enforcement  of  the  laws  relatingto  raising  revenue  from 
imports,  etc.);  and  on  further  proof  by  affidavit  that  the  defendants  could 
not  safely  answer  the  complaint  without  an  inspection  of  these  papers,  the 
defendants  having  moved  for  a  mandamus  against  the  collector  requiring 
him  to  exhibit  the  same  or  for  other  relief : 
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Held,  That  any  regulations  made  by  the  secretary  under  R.  S.  §  251  not  incon- 
sistent with  law  and  fairly  within  its  scope  and  purpose  and  not  infringing 
upon  any  existing  legal  rights  of  individuals,  have  the  force  of  law ; 

That  such  of  these  custom-house  papers  as  belong  to  the  merchant  when  de- 
livered to  the  collector,  as,  for  instance,  invoices,  continue  his  property, 
though  required  by  law  to  be  impounded  at  the  custom  house,  and  that  he 
has  a  legal  right  to  inspect  them  and  also  other  custom-house  papers  relating 
to  his  transactions  with  the  custom-house  in  respect  to  his  importations, 
under  reasonable  restrictions; 

That  the  regulation  referred  to,  so  far  as  it  was  calculated  to  preserve  custom- 
house papers  from  improper  and  unauthorized  inspection,  and  to  provide  a 
proper  and  orderly  mode  for  the  exercise  of  the  right  of  access  by  the  mer- 
chant having  a  special  interest  therein,  is  a  reasonable  regulation  under  R. 
S.  §  251,  and  not  inconsistent  with  law; 

That,  if  construed  to  deny  all  access  to  and  inspection  of  said  papers  by  the 
merchant  specially  interested  therein,  it  would  be  inconsistent  with  law  and 
sa  far  would  be  void,  but  it  seems  that  such  is  not  its  necessary  or  proper 
construction; 

That  mandamus  is  a  proper  remedy  to  enforce  such  right  of  inspection  if  de- 
nied, but  that  the  cii-cuit  and  district  courts  of  the  United  States  have  no 
original  jurisdiction  to  issue  the  writ,  but  may  issue  the  same  in  a  pending 
suit  under  R.  S.  §  716,  **if  necessary  for  the  exercise  of  their  jurisdictions 
and  agreeable  to  the  usages  and  principles  of  law;" 

That  under  R.  S.  §  716,  the  writ  could  be  issued,  if  in  this  cause  under  a  law- 
f  ul  order  of  the  court  it  should  become  the  duty  of  the  plaintiff  to  permit  an 
inspection  of  the  papers  and  the  performance  of  that  duty  should  be  ob- 
structed by  the  refusal  of  the  collector  to  exhibit  the  same; 

That  the  remedy  by  mandamus,  however,  would  not  lie  if  the  defendant  has 
any  other  remedy  to  obtain  the  same  relief ; 

That  the  remedy  generally  open  to  a  defendant  to  obtain  inspection  of  books 
and  papers  is  by  bill  of  discovery,  and  after  issue  joined  by  order  of  the 
court  on  motion  under  R.  S.  §  724 ; 

That,  as  this  matter  of  the  production  of  books  and  papers  is  expressly  regu- 
lated by  Act  of  Congress,  it  is  not  a  matter  in  which  by  R.  S.  §  914  the 
practice  of  the  State  courts,  which  is  broader  and  allows  this  relief  before 
issue  joined,  is  adopted ; 

That  the  circumstance  that  the  United  States  cannot  be  made  defendant  in  a 
bill  of  discovery  will  not  be  allowed  by  the  court  to  defeat  a  substantial 
nght  of  the  defendants  which  such  bill  of  discovery  would  have  secured  to 
them. 
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Whether  before  issue  joined  and  independently  of  statute  the  court  could^ 
on  motion,  compel  the  production  of  books  and  papers,  query;  but 

Hildj  That,  in  this  case,  as  on  the  undisputed  facts  the  defendants  have  a 
right  to  the  production  of  the  papers  called  for,  and  a  bill  of  discovery  will 
not  lie,  the  court  can  and  should  stay  the  plaintifT^  proceedings  in  the  suit 
till  their  prnduciion,  and  in  case  of  the  refusal  of  the  collector  to  exhibit 
them  within  a  certain  time  limited  by  the  court,  that  a  writ  of  mandamus 
issue  for  their  production ; 

That  the  regulation  above  referred  to  does  not  make  it  unlawful  for  the 
collector  to  exhibit  said  papers  under  the  order  of  the  couit  nor  to  produce 
them  in  court  under  subpana  or  at  the  request  of  the  district  atttorne}"^ ; 

That  the  collector  was  justified  in  refusing  to  exhibit  the  same  to  the 
defendants^  counsel,  no  order  of  tlie  court  having  been  made  for  their  in- 
spection or  production. 

Choate,  J.  In  this  case,  which  is  a  suit  at  law  to  re- 
cover duties  on  goods  imported  by  the  defendants,  they 
move  for  a  mandamus  against  the  collector  of  the  port  to 
obtain  the  inspection  of  certain  custom-house  papers,  or,  if 
that  motion  is  not  granted,  for  a  stay  of  the  plaintiff  s  pro- 
ceedings. The  complaint  alleges  the  impoiiation  and  entry 
of  the  goods,  the  liquidation  of  the  duties  and  their  non-pay- 
ment. Before  answering  and  professedly  for  the  purpose  of 
enabling  them  to  answer,  the  defendants'  counsel  applied  to 
the  collector  of  New  York  for  an  inspection  of  the  papers  in 
the  Custom-House  relating  to  these  importations,  especially 
the  warehouse  bonds,  the  entries  for  withdrawal  and  the  per- 
mits, and  the  memoranda  made  on  these  papers  or  on  other 
papers  or  books  of  the  Custom-House  which  show,  or  in  the 
ordinary  course  of  custom-house  business  should  show,  any 
payments  made  on  account  of  duties  on  these  goods.  The 
defendants'  affidavits  show  that  they  entrusted  to  one  of  their 
o\vn  clerks  the  money  necessary  for  paying  all  duties  on 
these  imported  goods,  and  that  their  own  books  and  papers 
do  not  furnish  them  with  the  means  of  information  as  to  the 
amount  of  the  duties  as  hquidated  or  as  to  what  payments  in 
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fact,  if  any,  were  made  through  this  clerk  at  the '  custom 
house.  The  collector  refused  the  inspection,  and  referred  the 
defendants'  counsel  to  a  regulation  of  the  treasury  depart- 
ment which  is  as  follows :  "No  person  (not  connected  with 
the  Custom-House  or  Treasury  Department)  is  to  be  allowed 
access  to  or  permission  to  inspect,  examine,  take  copies  of  or 
have  copies  furnished  of  or  be  advised  of  the  information 
contained  in  any  record,  document,  paper,  letter  or  account 
belonging  to  the  Custom-House,  except  upon  the  foUomng 
terms  and  conditions,  viz:  Upon  application  in  writing 
to  the  collector,  by  any  individual  ha\ing  a  personal  inter- 
est, setting  forth  the  nature  and  object  of  the  application 
and  his  interest  therein,  and  specifying  the  particular  in- 
formation or  data  requested.  Upon  receipt  of  such  ap- 
plication the  collector  will  direct  some  suitable  and  com- 
petent person  attached  to  the  Custom-House  to  make  the 
requisite  examination  of  the  record,  paper,  letter  or  account, 
as  the  case  may  be,  and  prepare  a  statement  in  writing  of  the 
information  called  for,  to  be  submitted  to  the  collector  who 
may,  should  he  deem  it  consistent  wfth  the  public  interest  and 
necessary  to  the  rights  of  individuals,  furnish  the  same  to 
the  applicant ;  but  if  he  entertains  any  doubt  as  to  the  pro- 
priety of  furnishing  it  he  will  report  the  matter  for  the  direc- 
tion of  the  department.  All  persons  attached  to  the  Custom 
House  are  expressly  forbidden  from  communicating,  either 
orally  or  otherwise,  any  information  contained  in  the  records 
or  files  of  the  Custom  House  to  any  person  not  attached  to 
the  customs  or  revenue,  except  such  as  may  be  necessary  to 
aid  merchants  and  others  in  the  regular  daily  routine  of 
business  passing  through  the  custom  house.  And  any  clerk 
or  other  subordinate  oflSicer  employed  in  the  Custom  House, 
who  may  furnish  information  to  private  individuals  or  shall 
accept  or  receive  any  fee,  reward  or  compensation  other  than 
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that  alW>w<;4  by  law,  or  ftball  accept  any  gratuity  whatsoever 
for  siuy  Httrvuum  he  may  perform  for  any  person  which  are 
not  ^hrvolvi'il  npon  him  byhiwor  rcp^nlations ;  any  such  clerk, 
Million! if luU;  i;ffi<;er  or  other  person  so  offending  will  become 
mi^/yu't  to  rr^raoval  from  office  or  employment  and  must  be 
HiiH]U'ti<ht(l  from  employment  forthwith,  and  the  coUector, 
ri/ival  ofUccTf  ttppraisers  or  surveyor,  as  the  case  may  be,  is 
MjjoifMfd  to  rej)ort  to  the  department  the  name  of  any  person 
HO  offirnding  for  its  directions."  This  regulation  was  made 
iirnhrr  sec^tion  251  of  the  Revised  Statutes,  which  authorizes 
thtt  H<M!n*tary  of  the  treasury  "to  make  and  issue  from  time  to 
tirrii^  MiK^Ji  instnictions  and  regulations  to  the  several  coUec- 
torn,  as  lie  shall  deem  best  calculated  to  promote  the  public 
(!onv<aii(5n<!(j  and  security  and  to  protect  the  United  States  as 
wnll  iiH  individuals  from  fraud  and  loss;  he  shall  prescribe 
tlni  fonriH  of  entries,  oaths,  bonds  and  other  papers  and  rules 
and  regulutions  not  inconsistent  with  law,  to  be  used  under 
and  in  tlw  (ixcicution  and  enforcement  of  the  various  provis- 
ions of  the  iiit(^rnal  revenue  laws,  or  in  carrying  out  the  pro- 
visions of  law  relating  to  raising  revenue  from  imports  or  to 
duties  on  imports  or  to  warehousing ;  he  shall  give  such  di- 
rectiouH  to  eollcH^tors  and  prescribe  such  rules  and  forms  to 
b(^  obst^'vod  by  them  as  may  be  necessary  for  the  proper 
o\o(»ution  of  the  law." 

It  is  dear  that  any  regulations  made  under  this  statute 
wlueh  are  not  inconsistent  with  law,  and  which  are  fairly  with- 
in its  seopo  and  purj^ose,  and  which  do  not  violate  or  infringe 
upon  any  existing  legal  rights  of  individuals,  have  the  force 
of  law,     [A/i/t'li/t/e  v.   Wiffittnu'i,  3  How.  29.) 

The  ai^umont  for  the  defendants  is  that  merchant's,  by 
rt^mon  of  their  special  interest  in  the  custom-house  papers, 
which  ivlato  to  their  own  importations,  have  a  right  to  in- 
spect wui  take  copies  of  them ;  that  especially,  when  sued  by 
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the  Government  in  respect  to  some  obligation  growing  out  of 
such  importations,  they  have  such  right  of  access  to  these 
papers,  when  necessary  to  enable  them  to  make  their  answer 
or  prepare  for  their  defence  ;  that  this  regulation  does  not 
apply  to  such  a  case  nor  take  away  this  right ;  that,  if  it  is  to 
be  construed  as  doing  so,  it  violates  their  legal  rights,  and  so 
is  not  consistent  with  law;  that  the  enforcement  of  this 
right  of  access  to  the  papers  can  be  secured  when  denied,  by 
the  writ  of  mandamus,  if  no  other  remedy  is  given  therefor, 
and  that  the  laws  of  the  United  States  aflford  no  other  rem- 
edy, the  provisions  of  statute  for  the  discovery  of  books  and 
papers  being  inapplicable  to  suits  in  which  the  United  States 
is  a  party,  or,  if  applicable  thereto,  not  extending  to  the  com- 
pelling of  a  discovery  of  books  and  papers  until  after  issue 
joined  in  the  action  ;  and  that  this  court  has  power  to  issue 
the  writ  of  mandamus  in  an  action  of  which  it  has  jurisdic- 
tion where  the  issuing  of  such  writ  is  necessary  to  the  exer- 
cise of  the  jurisdiction  and  agreeable  to  the  usages  and  prin- 
ciples of  law,  and  that  the  issue  of  the  writ  in  this  case  is 
necessary^  to  the  exercise  of  the  jurisdiction  and  agreeable  to 
the  usages  and  principles  of  law. 

The  statutes  defining  the  duties  of  collectors  of  customs 
do  not  specify  his  duties  in  respect  to  the  custody  or  mode 
of  preserving  the  papers  that  are  required  to  be  lodged  in 
his  office  or  the  records  made  therein,  nor  the  rights  and 
privileges  of  other  parties  in  respect  thereto.  (Bev.  Stat. 
§  2621.)  From  the  nature  of  the  documents  and  the  rela- 
tion of  the  Government  to  the  merchant  to  whose  business 
these  papers  and  records  relate,  and  the  necessity  out  of 
which  such  deposit  of  papers  and  the  keeping  of  such  rec- 
ords arise,  the  duties  of  the  collector  in  regard  to  them,  may^ 
however,  with  certainty  be  deduced.     Some  of  these  papers 

are,  notwithstanding  their  deposit  in  the  Custom  House,  the 
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petsonal  property  of  the  mercluint.  as,  for  mstanee,  invoices 
whir-h  he  receive*  from  hL*  forei^zn  correspondent  and  which 
cori.stitnte  hi«  projier  and  ori^rinal  pa^r  title  or  assurance  of 
title  to  the  fjrKxk.  While  the  puMic  g«XNl  nndonbtedly  re- 
qnires  that  these  invoices  shoxdd  Ije  impounded  at  the  Cus- 
tom HriUfte,  vet  this  necessity  does*  not  affet^t  in  the  slightest 
degree  the  ownership  of  the  paper.  And  I  think  it  would 
require  a  positive  statute  most  explicit  in  its  terms  to  take 
away  from  the  merchant  the  right  to  inspect  and  take  a  copy 
of  his  own  invoice  in  the  Custom  House.  As  to  other  pa- 
pers in  the  Custom  House  relating  to  his  importations,  such 
as  entries,  lK>DfIs,  permits,  etc.,  the  right  ^f  access  to  them 
may  not  be  based  on  .a  strictly  proprietary  right,  and  yet 
thev  are  the  written  memorials  and  the  onlv  ones  (for  no 
duplicates  are  delivered  to  the  merchant)  of  business  tran- 
sactions between  him  and  the  Government,  which  for  safe 
keeping  and  for  reasons  of  public  policy  are  required  to  be 
kept  in  this  public  office.  They  appear  to  me  to  be  public 
records  in  which  the  merchant  has  a  special  interest,  which 
implies  the  right  of  access  to  them  on  his  part,  under  reason- 
able restrictions  as  to  their  preservation  and  the  proper  and 
orderly  conduct  of  the  public  business  of  the  collector's  office. 
Bevcnue  laws  should  be  construed,  as  far  as  is  consistent 
with  carrying  into  full  effect  their  legitimate  purposes  and 
objects,  so  as  to  infringe  as  little  as  possible  on  existing  pri- 
vate rights  and  to  embarrass  as  little  as  possible  merchants 
in  the  transaction  of  their  business. 

But  besides  the  duty  of  preserving  carefully  these  papers 
and  records,  subject  to  the  existing  rights  of  the  merchant  to 
whose  business  they  relate,  the  collector  is  also,  from  the 
nature  of  the  papers  and  of  that  public  necessity  which  re- 
quires them  to  be  kept  at  the  Custom  House,  equally  bound 
by  his  official  duty  to  guard  them  against  the  prying  or  mis- 
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chievous  curiosity  of  parties  Laving  no  interest  in  them. 
These  papers  are  not  public  records  in  the  sense  of  being 
placed  in  a  public  office  for  the  information  of  all  the  world. 
On  the  contraiy,  they  are  papers  relating  to  the  private  busi- 
ness of  the  merchant,  which  a  public  necessity,  connected 
with  the  collection  of  the  public  revenues  alone,  requires  to 
be  entrusted  to  and  kept  by  the  Government.  Hence  fol- 
lows the  duty  of  the  Government  to  preserve  as  confidential 
the  secrets  of  business  thus  disclosed  to  it,  so  far  as  is  con- 
sistent with  that  public  necessity  which  alone  led  to  their 
disclosure. 

The  regulation  of  the  Treasury  Department  above  recited 
was  evidently  intended  to  provide  for,  and  is,  in  some  re- 
spects, well  adapted  to  meet  this  two-fold  duty  of  the  collec- 
tor in  respect  to  the  care  of  the  papers  in  his  office,  viz. :  To 
secure  to  the  merchant  reasonable  access  to  them,  and  to 
guard  them  against  the  impertinent  or  mischievous  curiosity 
of  unauthorized  persons.  It  is  claimed  by  the  defendants 
that  it  unduly  restricts  the  merchant  in  his  right,  under  rea- 
sonable conditions,  to  inspect  and  take  copies  of  the  papers. 
Construed  literally,  indeed,  it  prohibits  all  inspection^  by  any 
one  not  connected  with  the  Government  service,  and  per- 
mits only  the  deliver^"  to  the  merchant  of  a  statement  of  the 
contents  of  papers,  or  copies  of  them  prepared  by  a  subor- 
dinate in  the  Custom  House.  The  right  to  see  the  papers 
themselves  must  often  be  quite  as  important  to  the  merchant 
as  the  right  to  have  such  a  statement  or  copies.  Perhaps, 
however,  the  regulation,  in  view  of  the  purposes  intended  to 
be  subserved  by  it,  may  be  construed  so  as  to  permit  an  ac- 
tual inspection  of  the  papers.  If  not,  it  seems  in  that  re- 
spect to  go  beyond  the  authority  conferred  by  the  Act  of 
Congress,  and  to  be  inconsistent  with  law,  because  it  in- 
fringes upon   existing  legal  rights.      That   the   regulation, 
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though  strict,  is  entirely  proper  and  legal  in  requiring  a 
written  application  for  access  to  or  information  concerning 
the  papers,  and  in  directing  that  the  application  should  be 
made  to  the  collector  himself,  and  in  forbidding  under  pen- 
alty of  dismisal  any  subordinate  to  give  such  information,  is 
evident  enough.  These  regulations  are  not  only  reasonable, 
but  in  the  interest  of  the  merchants  themselves,  as  guarding 
the  secrets  of  their  business  against  unwarranted  intrusion. 

That  the  writ  of  inaiidaTYiiis  is  an  appropriate  remedy  to 
enforce  any  right  of  inspection  of  Custom-House  papers, 
which  a  merchant  has,  and  which  the  collector  may  deny, 
cannot  admit  of  question  ;  but  the  District  and  Circuit  Courts 
of  the  United  States  are  not  authorized  by  law  to  issue  the 
writ  of  mandamus  as  an  original  writ.  These  courts  are, 
therefore,  powerless  to  give  this  relief  for  violation  of  this 
right  of  inspection,  so  far  as  it  is  simply  the  right  of  the 
merchant  based  upon  a  right  of  property-  or  special  interest 
in  the  papers.  These  courts,  however,  are  expressly  au- 
thorized "  to  issue  all  writs  not  specifically  provided  for  by 
statute,  which  may  be  necessary  for  the  exercise  of  their  re- 
spective jurisdictions  and  agreeable  to  the  usages  and  prin- 
ciples of  law."  (Rev.  Stat.  §  716.)  The  question  whether 
this  statute  includes  the  writ  of  mandamus,  is  settled  by  the 
authority  of  the  Supreme  Court,  which  has  held  the  writ 
properly  issued  under  this  statute  to  commissioners  of  a 
county  to  compel  the  levy  of  a  tax  which  was  necessary  for 
carrying  into  effect  a  lawful  decree  of  the  Circuit  Court. 
{Corfu  of  Knox  Co,  v.  Aspemoall,  24  How.  383.)  And  this 
case  is  conclusive  authority  that  a  mandamus  against  the 
collector  is  the  appropriate  remedy,  in  case,  under  a  lawful 
decree  or  order  of  this  court  in  this  cause,  it  should  become 
the  duty  of  the  United  States  to  permit  an  inspection  of 
these  papers,  and  the  performance  of  that  duty  should  be 
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obstructed  or  prevented  by  the  refusal  of  the  collector  to. 
permit  the  same. 

The  writ  of  mandamus,  however,  does  not  issue  if  the 
party  has  another  remedy  to  obtain  the  same  relief. 

However  clear  might  be  the  absolute  right  of  the  de- 
fendants to  inspect  these  papers,  that  absolute  right  would 
not  avail  them  in  this  proceeding.  Their  right  to  relief  here 
must  rest  on  their  rights  as  parties  in  the  cause  according  to 
the  usage  and  practice  of  the  court,  and  the  statutes,  if  any, 
regulating  the  subject  matter.  That  the  defendants  have 
become  involved  in  a  lawsuit  with  the  Government,  in  rela- 
tion to  the  duties  to  which  these  papers  relate,  cannot  take 
away  nor  abridge  any  such  absolute  right.  On  the  other 
hand,  the  necessity  or  convenience  to  them  of  the  exercise 
of  the  right,  if  it  exists,  makes  the  denial  of  any  such  right, 
if  it  has  been  denied,  a  more  flagrant  act  of  injustice  than  it 
otherwise  would  have  been.  But  by  reason  of  the  want  of 
power  to  issue  a  writ  of  mandamus,  except  as  is  necessary  to 
the  exercise  of  jurisdiction,  the  court  is  powerless  to  enforce 
any  such  right  otherwise  than  as  it  shall  be  necessary  to  the 
exercise  of  its  jurisdiction,  and  unless  accorjJing  to  the  prin- 
ciples and  usages  of  law  the  defendants  can  require  it  as 
parties  to  this  action. 

We  are  brought,  therefore,  to  the  question,  What  rights, 
if  any,  have  the  defendants,  as  defendants  in  this  suit,  to  the 
inspection  of  these  papers,  and  if  any  such  right  exists,  how 
is  it  to  be  availed  of  and  enforced  ?  I  think  the  defendants 
show  that  they  cannot  safely  or  properly  answer  the  com- 
plaint of  the  Government  without  an  inspection  of  these 
papers.  The  right  of  one  party  in  a  suit  to  demand  an  in- 
spection or  copies  of  books  and  papers  in  the  possession  of 
the  other,  either  for  the  purpose  of  preparing  a  pleading  or 
of  preparing  for  trial,  has  long  been  recognized  as  a  right 
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which  the  courts  should,  in  some  form  and  under  proper  cir- 
cumstances, enforce.    Independently  of  statutory  provisions, 
the  right  has  generally  been  enforced  by  bringing  a  bill  of 
discovery  in  chancery  for  the  purpose.     But  to  avoid  the 
delay  and  expense  of  such  a  proceeding,  statutes  have  been 
passed,  both  State  and  Federal,  substituting,  for  the  bill  of 
discovery,  a  proceeding  in  the  action  itself,  by  way  of  motion 
and  order.     The  production  of  books  and  papers  is,  so  far  as 
the  Federal  courts  are  concerned,  regulated  by  Kev.  Stat. 
§  724,  as  follows  :   "  In  the  trial  of  actions  at  law  the  courts 
of  the  United  States  may,  on  motion  and  due  notice  thereof, 
require  the  parties  to  produce  books  or  writings  in  their  pos- 
session or  power,  which  contain  evidence  pertinent  to  the 
issue,  in  cases  and  under  circumstances  where  they  might  be 
compelled  to  produce  the  same  by  the  ordinary  rules  of  pro- 
ceeding in  chancery.     If  a  plaintiff  fails  to  comply  with  such 
order,  the  coiui  may,  on  motion,  give  the  like  judgment  for 
the  defendant,  as  in  cases  of  non-suit ;  and  if  a  defendant  fails 
to  comply  with  such  order,  the  court  may,  on  motion,  give 
judgment  against  him  by  default."  In  the  recent  case  of  ^/w/^ 
States  V.  Yotijigs  (ante  p.  264)  it  has  been  held  that  a  motion 
for  the  production  of  books  and  papei-s  may  be  made  un- 
der this  statute  against  the  United  Slates  where  it  is  the  plain- 
tiff. And  in  case  such  an  order  is  made  and  not  complied  with, 
a  mandamus  in  the  suit  will  lie  against  the  collector,  or  the 
court   may  non-suit   the  plaintiff.     But  this  statute  seems 
clearly  to  limit  the  remedy  to  cases  in  which  issue  is  joined, 
one  test  of  the  statute  to  the  right  to  a  production  of  the 
books  and  papers  being  that  they  contain  e\ddence  ^^pertin- 
ent to  the  issue,'"     I  do  not  think,  however,  that  this  statute 
is  to  be  construed  as  taking  away  any  right  to  have  relief 
by  bill  of  discovery,  except  in  cases  where  the  new  remedy, 
by  motion,  is  given.     The  relief  by  bill  of  discovery  covered 
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many  matters  not  provided  for  by  this  section,  and  bills  of 
discovery  are  not  abolished  l)y  it.  [Beardsley  v.  Littell,  14 
Blatch.  105.)  The  object  of  the  statute  was  to  give  a  more 
summary  remedy  in  certain  cases,  not  to  take  away  any  ex- 
isting remedies.  A  bill  of  discovery  would  lie  to  obtain  the 
production  of  books  and  papers  to  enable  a  party  to  draw 
his  pleading,  and  I  see  no  reason  why  that  remedy  should  not 
now  be  open  to  the  defendants,  if  it  were  possible  for  them  to 
make  the  United  States  respondent  in  such  a  bill.  Tliis  is  a 
merely  technical  objection,  and  one  which  a  court  of  equity 
certainly  would  not  allow  to  defeat  the  substantial  right  of  a 
party  to  a  discovery.  In  the  case  of  2'he  United  States  v. 
Wagne7\  L.  R.  2  Ch.  582,  an  objection  was  made  to  a  bill, 
brought  by  the  United  States  to  recover  propei*ty  formerly 
in  possession  of  the  so-called  Confederate  States,  that  some 
officer  should  be  joined  on  whom  as  a  co-defendant  service 
could  be  made  iij  case  a  cross-bill  for  discovery  should  be 
filed ;  but  the  judges  were  all  of  opinion  that  the  objection 
that  such  person  was  not  joined  in  the  bill,  was  not  well 
taken,  and  that  the  fact  that  a  bill  of  discovery  would  npt  be 
effectual  against  the  plaintiff  as  sole  defendant,  would  not 
defeat  the  defendant's  right  to  a  discovery,  since  the  court 
could  and  should  stay  all  proceedings,  unless  the  plaintiff 
should  name  some  person  against  whom  the  bill  of  discovery 
might  be  effectiially  brought.  Lord  Chelmsford  says,  p. 
590 :  "  If  the  defendant  wishes  to  obtain  a  discovery,  and 
files  a  cross-bill  for  the  purpose,  he  may  apply  to  the  United 
States  to  name  some  person  from  whom  the  authority  sought 
for  may  be  obtained,  and  if  they  refuse  to  furnish  him  with 
this  information  the  court  will  be  justified  in  staying  the 
proceedings  in  the  suit  until  the  defendant's  demands  are 
complied  with."  And  Lord  Cairns  says,  p.  595  :  "  I  appre- 
hend that  the  only  rule  is  that  the  person,  state  or  corpora- 
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tion  which  has  the  iBterest  mu8t  be  the  plaintiff,  and  the 
court  will  do  the  best  the  law  admits  of  to  secure  to  the  de- 
fendant such  defensive  discovery  and  relief  as  he  may  be  en- 
titled to.  The  court  can  in  all  cases  suspend  relief  on  the 
original  bill  until  justice  is  in  this  respect  done  to  the  de- 
fendant." A  court  of  law,  as  well  as  a  court  of  equity-,  can 
stay  proceedings  in  a  suit,  to  prevent  injustice,  and  this  case 
is  a  sufficient  authority  for  staying  a  suit,  if  the  defendant 
cannot  get  a  discovery  of  books  and  papers,  which  by  the 
usages  and  principles  of  law  he  is  entitled  to,  by  reason  of 
technical  difficulties  in  obtaining  a  discovery  by  bill  against 
the  plaintiff. 

Rev.  Stat.  §  724  gives  no  remedy  by  motion  and  or- 
der until  after  issue  joined.  I  think  it  excludes  such  relief 
before  issue  joined  under  the  Code  of  New  York,  because, 
where  the  statutes  of  the  United  States  have  expressly  pro- 
vided the  mode  of  practice,  there  the  State  practice  is  not 
adopted  by  section  914  of  the  Revised  Statutes.  {BearJsley 
y.Littell,  14  Blatch.  102.)  The  defendants*  right  to  compel  the 
production  of  papers  by  motion  independently  of  statute, 
especially  before  issue  joined,  must  be  considered  doubtful, 
although  there  is  some  authority  for  it. 

In  England  the  practice  seems  to  have  been  adopted 
by  the  common  law  courts  of  compelling  the  production,  on 
motion,  of  papers  which  could  be  obtained  by  bill  of  dis- 
covery (Graham's  Practice,  524,  and  cases  cited),  and  in  some 
cases  in  this  country,  such  relief  was  given  on  motion.  {Bran- 
son V.  Kensey,  3  McLean  180;  Wallis  v.  Mu?Tay,  4  Cowen 
401  and  cases  cited.)  But  in  New  York,  at  any  rate,  the 
proceeding  by  bill  of  discovery  was  held,  except  in  some 
early  cases,  the  proper  course  until  the  matter  was  regulated 
by  statute.  ( Graham'sPractice  ut  supra.  And  see  Birdsall 
V.  PixUy,  4  Wend,  196.) 
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But  what  necessity  is  there  in  the  present  case  for  a  biD 
of  discovery,  even  if  that  is  the  appropriate  remedy  ?  All  the 
material  facts  which  it  would  be  the'oflSce  of  such  a  suit  to 
ascertain  are  admitted.  The  existence  of  the  papers ;  that 
they  are  in  the  custody  of  the  collector ;  that  they  relate  to 
the  goods  in  respect  to  the  importation  of  which  this  action 
is  brought ;  that  they  show  the  liquidation  of  the  duties — all 
these  facts  are  admitted.  The  onlv  fact  denied  is  that  there 
is  any  record  of  the  payment  of  these  duties.  It  is  alleged 
in  the  moving  affidavits  and  not  denied  that  in  the  course  of 
the  business  of  the  Custom  House  a  memorandum  of  payment 
of  duties  is  made  on  the  warehouse  bonds  and  other  papers 
called  for.  Enough  appears,  therefore,  which  is  not  denied,  to 
entitle  the  defendants  to  an  inspection  of  these  papers  before 
they  answer.  I  think,  therefore,  that  a  stay  may  be  properly 
granted  until  the  plaintiff  shall  permit  an  inspection  of  these 
papers,  and  that  the  defendants  should  be  allowed  twenty  days 
after  such  inspection  to  file  their  answer. 

The  objection  that  the  regulation  of  the  Treasury  De- 
partment makes  it  unlawful  for  the  collector  to  exhibit  these 
papers  has  no  force.  That  regulation  was  not  designed  to 
provide  for,  nor  to  prevent  or  embarrass,  or  indeed  in  any 
way  to  relate  to  the  production  of  custom-house  papers  as 
evidence  in  courts  of  justice.  Its  purpose  is  apparent  on  its 
face.  It  simply  regulates  their  production  or  information 
respecting  them  to  be  furnished,  on  application  of  private  per- 
sons claiming  the  right  of  inspection  or  information  by  rea- 
son of  their  special  interest  in  the  papers.  It  is  matter  of 
every  day  practice  in  this  court  for  these  papers  to  be 
produced  on  subpoena,  both  in  suits  brought  by  the  United 
States  and  in  suits  between  private  parties.  And  the  duty  to 
produce  them  upon  the  order  of  the  court  for  purposes  of 
evidence  or  discovery  is  equally  imperative,  and  not  in  any 
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V     hirtuliHl  to  be  aflected  by  this  regulation. 

•wik.»oi'  tlio  ooUector  of  the  customs  is  that  of 

.     I  Miwd  Statt  H  attorney  in  the  prosecution  of  all 

u.K.i  iiud  for  frauds  upon  the  revenue,  and  there 

■  .^iii  .stiini  that  it  is  his  duty  upon  the  request  of  the 

■  ivuir  V  to  pnxluce  in  court  any  papers  in  the  Custom 
ii  ijiuioil  for  thi'  properprosecution  of  such  suits.  This 

u  .ul\  h  in  duty  HH  it  is  to  produce  them  upon  the  subpoena 
.  iii.Mlirr  |»ai'ty;  and  his  constant  practice  in  this  respect 
I  .V.  ,  tliat  the  practical  interpretation  put  upon  this  regula- 
I ,.  ill  Ihth  not  pvt^viMitcd  the  unembarrassed  production  of  these 
p  'I'i  ih  in  ciuirt  for  the  purposes  of  justice.  If, therefore, this 
.u  tiou  ih  stnyiHl  for  want  of  the  production  of  these  papers 
It  will,  I  coucoive,  be  the  official  duty  of  the  collectoi",  in 
luJtr  that  ho  may  give  that  assistance  which  is  due  from  him 
Uiv  t\\o  ]>r<^por  and  diligent  prosecution  of  the  action,  to  fur- 
nish thoMt^  papers  to  the  district  attorney  or  himself  to  exhi- 
bit them  to  the  defnndants. 

Ah  to  the  claim  of  the  defendants  that  the  collector 
should  have  complied  with  the  demand  of  their  counsel  to 
st»i'  tht^so  papers,  I  am  of  opinion  that,  considering  the  cl^im 
as  math^  on  their  behalf  as  defendants  in  this  suit,  the  coUec- 

tor  was  not  under  any  obligation  to  comply  with  it.  It  is  for 
the  court  and  not  for  the  parties  to  determine  whether  jus- 
tice rtH]uires  an  inspection  or  the  production  of  papers,  and 
until  there  is  an  onler  of  the  court  giving  such  a  right  of 
inspection,  or,  as  in  this  case,  granting  relief  by  a  stay  of  the 
proceedings  of  the  United  States  because  of  their  non-pro- 
ductjon,  which  equally  imposes  on  the  collector  the  duty  of 
exhibiting  the  papers,  he  is  justified  in  refusing  all  applica- 
tions (or  them  by  counsel  for  use  in  a  suit,  which  do  not 
et>nforn)  to  the  n'gulations  of  the  Treasury  Department. 
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A  stay  of  the  plaintiff's  proceedings  is  not  a  complete 
remedy.  It  may  operate  as  a  perpetual  bar  to  the  deter- 
mination of  the  cause.  If  within  a  reasonable  time  such 
stay  shall  not  have  the  effect  of  obtaining  the  discovery  the 
defendants  desire,  I  see  no  good  reason  why  a  mandamus 
should  not  issue  against  the  collector.  That  is  necessary  to 
the  exercise  of  the  jurisdiction  which  is  necessary  to  carry 
into  effect  the  lawful  orders  of  the  court.  And  any  attempted 
distinction  between  the  issue  of  the  writ  against  a  minis- 
terial officer  not  a  party  to  the  cause,  to  compel  the  perform- 
ance of  a  duty  made  imperative  by  the  decree  of  the  court 
and  necessary  for  the  execution  of  that  decree,  and  the  issue 
of  the  writ  to  such  stn  officer  to  compel  the  performance  of  a 
duty  made  imperative  on  him  by  the  order  of  the  court,  and 
the  performance  of  which  is  necessary  to  the  progress  of  the 
cause,  and  the  rendering  of  any  judgment,  would  be  too  nice. 
Either  case  is  within  the  terms  of  Rev.  Stat.,  §  716. 

Let  orders  be  entered  denying  the  motion  for  a  manda- 
mus, and  staying  all  proceedings  of  the  plaintiff  in  the  action, 
until  twenty  days  after  the  papers  described  in  the  petition 
have  been  exhibited  to  the  defendants'  attorneys.  And  in 
case  such  papers  shall  not  be  exhibited  within  ten  days  after 
the  entry  and  service  of  this  order,  let  an  alternative  manda- 
mus in  this  cause  issue  to  the  collector,  requiring  him  to  ex- 
hibit  said  papers  or  show  before  this  court  on  the  next  mo- 
tion-day thereafter  why  a  peremptory  writ  of  mandamus 
should  not  issue. 

For  defendants,  i?.  J/.  Sherman  and  John  N,  Whiting. 

For  the  United  States,  District*  Attorney- aS'.  Z.  Wood- 
/oid  and  Apsintant  District  Attorney  J.  J).  Jones. 
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THE  UNITED  STATES  vs.  FREDERICK  D. 

TAPPAN  ET    AL. 
Succession  Tax.— Pkbson  Liable.— Bensficiabies. — Tbubtees. 

The  person  liable  to  pay  a  tax  on  a  *'  succession  ^^  under  sections  126  to  187  of 
the  Act  of  June  80th,  1864  (13  Stat,  at  Large,  p.  287),  is  the  person  bene- 
ficially interested  in  the  property,  and  not  the  trustee  or  executor  in  whom 
the  legal  title  is  vested,  or  to  whom  a  power  in  trust  is  given  for  the  benefit 
of  such  person. 

Choate,  J.  This  is  an  action  brought  to  recover  suc- 
cession taxes.  The  defendants  demur  to  the  complaint  on 
the  ground  that  it  states  no  cause  of  action.  The  complaint 
alleges  that  Ann  Eliza  Cairns  died  March  18th,  1866,  having 
made  her  will,  appointing  the  defendants  her  executors ;  that 
by  her  will  she  devised  all  her  real  estate  at  Koslyn,  in 
Queens  county,  New  York,  to  her  three  grandchildren  in  fee, 
and  empowered  and  directed  the  defendants  as  her  execu- 
tors to  lease  the  real  estate  and  receive  the  rents  and  profits 
and  apply  the  same  in  divers  ways  in  the  wall  specified, 
until  the  eldest  of  the  grandchildren  should  attain  the  age  of 
twenty-one  years  or  marry,  whichever  event  should  first  hap- 
pen ;  that  by  said  wdll  the  defendants  became  entitled  in 
possession  to  said  real  estate  on  behalf  of  the  devisees  there- 
of, none  of  said  devisees  being  of  the  age  of  twenty-one 
years  or  married,  and  that  the  defendants  entered  upon  the 
real  estate  and  leased  it  and  received  the  rents  and  profits, 
and  applied  the  same  as  directed  by  the  will;  that  the  value 
of  the  real  estate  was  $25,000,  and  that  the  tax  or  duty  of 
one  per  cent  thereby  became  due  from  defendants.     For  a 
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second  cause  of  action  the  complaint  alleges  that  the  testa- 
trix gave  and  devised  to  her  three  grandchildren  real  estate 
in  the  city  of  New  York,  for  the  term  of  their  natural  lives ; 
that  by  the  will  the  defendants,  as  executors,  were  em- 
powered and  directed  to  let  or  lease  the  same  tod  receive 
the  rents  and  profits,  and  apply  the  same  in  divers  ways  by 
the  will  directed ;  that  thereby  the  defendants  became  en- 
titled in  possession  to  this  real  estate  on  behalf  of  said  de- 
visees :  that  they  entered  upon  and  leased  it,  and  received 
the  rents  and  profits,  and  applied  them  as  directed  by  the 
will,  and  are  still  in  possession  thereof  and  still  continue  so 
to  receive  and  apply  the  rents  and  profits ;  that  each  of  said 
devisees,  the  grandchildren,  succeeded  to  a  life  estate  in  one- 
third  of  the  rents  and  profits  of  the  same,  the  values  of  said 
life  estates  amounting  in  all  to  $373,108,  and  that  the  de- 
fendants became  liable  to  pay  4;he  succession  tax  thereon  at 
the  rate  of  one  per  cent,  amounting  to  $3,731.08. 

It  is  insisted  on  the  part  of  the  defendants  that  on  these 
facts  stated  in  the  complaint  the  devisees,  and  not  the  execu- 
tors, are  the  parties  liable,  under  the  statute,  to  pay  the  suc- 
cession tax.  The  provisions  of  law  in  relation  to  taxes  on 
successions  to  real  estate  are  contained  in  sections  126  to 
150  of  the  Act  of  June  30th,  1864,  (13  St.  ^t  Large  pp.  287— 
291.)  By  §  126  a  ^^ sticcession''  is  defined  as  denoting  ^Uhe 
dei^olutio7i  of  title  to  any  real  estate"  By  §  127  it  is  declared 
"  that  every  past  or  future  dispositio?i  of  7'eal  estate  by  will,  deed 
or  laws  of  desceitt,  ly  reason  whereof  any  person  shall  hecoone 
he7ieficially  entitled,  in  possession  or  expectancy,  to  any  real 
estate  or  the  income  thereof  vpo7i  the  death  of  any  person  dying 
after  the  passing  of  this  Act,  shall  he  deemed  to  confer  on  the 
person  entitled  by  reason  of  any  such  disposition  a  skcccs- 
»io7i ;  "  and  the  term  "  successor  "  shall  denote  "  the  person  so 
entitled"    By  §  129  it  is  provided  "that  where  any  persons 
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shall  take  any  succession  jointly  they  shall  pay  the  duty 
chargeahle  thereon  hy  this  Act  in  proportion  to  their  respec- 
tive interests  in  the  succession."  Section  133  provides  for 
the  rate  of  the  tax,  varying  with  the  relationship  of  the  suc- 
cessor to  the  person  from  whom  the  succ^ession  is  derived 
from  one  per  cent  in  case  he  is  the  lineal  issue  to  six  per 
cent  in  case  he  is  a  stranger  to  the*  blood.  This  section  sajs: 
"  Tliere  sluill  he  levied  and  paid  to  the  United  States  in  respect 
of  every  sxidi  s^iccession^  the  following  duties."  It  does  not 
expressly  declare  who  shall  pay  the  duty.  Section  134, 
which  is  designed  to  meet  the  case  of  a  succession  passing 
from  one  person  to  another  before  it  comes  into  possession, 
declares  that  one  duty  only  shall  be  paid  "  and  shall  be  due 
from  the  successor*  who  shall  first  hecorrbe  entitled  in  possessioii,'^ 
and  also  that  such  duty  "  shall  be  at  the  highest  rate  which, 
if  every  such  successor  had  been  subject  to  duty,  would  have 
heen  payable  by  any  one  of  them.''  Section  137  provides  that 
"  the  duty  shall  be  paid  at  the  time  when  the  successor  or  any 
person  in  his  right  or  on  his  behalf  shall  become  entitled  to 
his  succession  or  to  the  receipt  of  the  income  or  profits 
thereof,  etc."  Sections  138  and  139  declare  that  the  con- 
version of  real  estate  into  money,  or  money  into  real  estate 
under  any  trust  created  therefor,  shall  be  deemed  a  succes- 
sion chargeable  with  duty  under  the  Act ;  that  the  duty  shall 
be  paid  "by  the  trustee,  executor  or  other  person  having 
control  of  the  funds."  Section  140  entitles  a  successor  to  a 
return  in  certain  cases  "  o/*  a  proportionate  amount  of  the 
duty  paid  by  him''  So  §  141  provides  that  in  a  certain  case 
^^  the  successor  shall  be  entitled  to  a  return  of  so  m.uchofth^ 
duty  paid  by  him  as  will  reduce  the  same  to  the  amount 
which  would  have  been  payable  by  him,  if  such  duty  had  been 
assessed  in  respect  of  the  actual  duration  or  extent  of  his  in- 
terest, provided  that  if  the   estate  of  the  successor  shall  be 
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defeated  in  whole  or  in  part  by  its  application  to  the  pay- 
ment of  the  debts  of  the  predecessor,  the  executory  udniinis- 
trator  or  trustee  so  applying  it  shall  pay  out  of  the  proceeds  of 
the  sale  thereof  the  amount  so  refunded^  and  provided  also  that 
if  the  estate  of  the  successor  shall  be  defeated  in  whole  or  in 
part,  by  any  person  claiming  title  from  and  under  the  pre- 
decessor,  such  person  shall  be  chargeable  with  the  amount 
of  duty  80  refunded,"  etc.  These  sections  clearly  imply,  if 
they  do  not  expressly  provide,  that  except  in  the  cases  pro- 
vided for  in  sections  138,  139  and  140,  in  all  of  which  a  con- 
version of  a  fund  of  money  into  land  or  of  land  into  a  fund 
of  money,  and  the  possession  of  such  fund  by  ^n  executor  or 
trustee,  are  contemplated,  the  successor  himself  is  the  party 
chargeable  with  and  who  is  expected  to  pay  the  duty.  The 
same  inference  may  be  drawn  from  expressions  used  in  sec- 
tions 142,  143  and  144.  Section  147  provides  "  thut  any  per- 
son liable  to  pay  duty  in  respect  to  any  succession  shall  give 
notice  to  th^e  assessor  of  his  liability  to  such  duty,"  with  an 
account  thereof  and  statement  of  various  details.  Section 
148  declares  penalties  for  neglect  to  give  such  notice,  and 
provides  "  that  if  any  person  liable  under  this  Act  to  pay 
any  tax  in  respect  of  his  succession  shall,  after  such  duty 
shall  have  been  finally  ascertained,  wilfnlly  neglect  to  do  so 
within  ten  days  after  being  notified,  he  shall  be  liable  to  pay, 
etc."  Section  149  gives  an  appeal  to  "  any  party  liable  to  pay 
duty  in  respect  to  his  succession,  who  shall  be  dissatisfied  with 
the  assessment,"  etc. 

It  is  clear  from  all  these  provisions  that  the  "  s^uccessor  " 
is  the  paHy  beneficially  interested  in  real  estate  the  title  of 
which  is  devolved  in  the  requisite  manner.  There  is  noth- 
ing whatever,  not  a  single  expression  in  the  Act,  going  to 
show  that  an  executor  or  trustee,  holding  the  title  for  such 
person  so  beneficially  interested,  or  empowered  to  collect  the 
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rents  and  profits  for  the  benefit  of  such  person,  is  to  be  re- 
garded as  the  "  successor  "  or  treated  as  such,  except  in  the 
particular  cases  above  referred  to,  where  a  fund  of  money  in 
the  hands  of  an  executor  or  trustee  is  expressly  made  the 
subject  of  the  tax.  It  is  urged  b^-  the  counsel  for  the  United 
States  that  the  notice  and  statement  required  by  section  147 
cannot  be  supposed  to  have  been  intended  to  be  made  by  an 
infant  or  person  no7i  compos  mentis  ;  that  a  fair  construction 
of  that  section  in  view  of  its  being  intended  that  the  notice 
and  statement  should  be  efifectual,  requires  that  it  should  be 
made  by  a  trustee,  if  there  be  one,  and  so  that  it  must  be  pre- 
sumed that  the  person  controlling  the  income  was  intended 
to  be  the  person  who  should  pay  the  tax  properly  payable 
out  of  it.  But  however  convenient  and  suitable  such  an 
arrangement  would  be,  it  is  enough  to  say  that  there  is  noth- 
ing in  the  Act  to  warrant  such  a  construction.  On  the  con- 
trary, the  expressions  indicating  the  contrary  purpose  are 
too  numerous  and  too  clear  to  have  been  used  inadvertently. 
If  section  147  does  not  provide  for  the  notice  and  statement 
being  made  for  a  successor  who  is  under  a  disability,  it  is 
simply  an  imperfection  in  the  law  as  a  system  of  taxation. 
And  in  this  connection  it  is  to  be  observed  that  the  Govern- 
ment did  not  rely  solely  on  a  personal  liability  for  securing 
the  payment  of  the  succession  duty,  but  also  upon  a  lien 
upon  the  property,  which  continued  five  years.  And  if  it  was 
the  duty  of  the  trustee  of  a  successor  under  disability  to  dis- 
charge such  lien  out  of  the  rents  and  profits  in  his  hands,  the 
obligation  was  one  which  he  owed  to  his  cestui  que  trust 
only,  and  created  no  personal  liability  to  the  United  States. 
Nor  do  the  provisions  of  the  same  statute  respecting  the 
legacy  tax,  (sections  124  and  125),  aid  the  construction 
claimed  by  the  United  States.  On  the  contrary,  those  sec- 
tions so  carefully  provide  for  an  accounting  for  and  payment 


FEBRUARY,  1879.  '  289 


The  United  States  «.  Frederick  D.  Tappan  et  al. 


of  the  tax  by  executors  and  trustees,  that  the  very  absence 
of  any  similar  provisions  in  the  sections  wliich  follow,  and 
which  regulate  the  succession  tax,  strongly  support  the  de- 
fendants' claim  as  to  the  true  construction  of  those  sections. 

Upon  a  consideration  of  the  whole  statute,  it  is,  I  think, 
free  from  doubt  that  the  tax  is  payable  by  the  successor  him- 
self, and  not  by  his  trustee,  if  he  have  one.  In  the  present 
case  it  is  claimed  that  under  the  statute  law  of  New  York 
these  executors  took  no  title  as  tinistees,  but  only  powers  in 
trust.  But  the  revenue  laws  of  the  United  States  were  not 
drawn  with  any  reference  to  nice  distinctions  in  the  State 
laws  of  this  character,  and  it  can  hardlj'  be  claimed  that  if 
the  intent  of  the  statute  was  to  make  a  trustee  liable  for  the 
tax,  he  would  be  chargeable  in  one  State  where,  by  the  local 
law,  he  was  held  to  take  a  title  in  trust,  and  not  chargeable 
under  the  same  will  in  another  State  by  whose  local  law  he 
was  held  to  be  vested  merely  with  a  power  in  trust.  The 
defendants'  demurrer  is  sustained  independently  of  any  such 
distinction. 

Judgment  for  defendants  on  demurrer. 

For  defendants,  Davies,  Wo?'k  cfe  McNmyiee, 

For  the  United  States,  Assistant  District  Attorney  E,  B, 

Hill, 
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MIC;HAEL  GALLAGHER  et  al.  vs.  D.  GOLDEN  MTJR- 

RAY   ET  AL. 

MICHAEL  CONDON  vs.  THE  SAME. 


Skamen'a  Wagbs.— Condemnation  of  Vessel, — Extra  Wages  for  De- 
lay IN  Payment. 


A  steamer  left  New  York  on  a  voyage  to  Nassau,  N.  P. ,  thence  to  Cuba  and 
back  to  New  York.  Just  before  reaching  Nassau  she  struck  a  rock  and  was 
so  injured  that,  after  she  reached  Nassau,  a  survey  was  called  on  the  appli- 
cation of  her  master,  and  the  surveyors  recommended  that  she  be  con- 
demned as  unseaworthy,  and  thereafter  the  owners  abandoned  her  to  the 
underwriters.  After  the  survey  the  master  di8char&:ed  the  crew  and  offered 
them  a  passage  to  New  York.  Seventeen  of  them  accepted  the  offer  and 
came  home  to  New  York.  The  other  eight  refused  the  offer,  claiming  that 
the  ship  could  be  brought  home ;  and  they  remained  at  Nassau  for  more 
than  a  monthj  during  which  time  the  master  allowed  them  to  sleep  on  board 
and  he  provided  food  for  them.  On  the  arrival  of  the  seventeen  at  New 
York  they  claimed  to  be  paid  wages  up  to  the  time  of  their  arrival  besides 
three  months*  extra  pay.  The  owners  of  the  steamer  refused  to  pay  wages 
after  the  day  when  she  was  injured.  The  other  eight,  after  their  return  to 
New  York,  made  a  similar  claim,  and  suits  were  brought  against  the  owners 
to  recover  the  wages: 

II fid.  That,  by  the  proceedings  taken  as  to  the  vessel,  she  was  "condemned" 
as  mentioned  in  section  4582  of  the  United  States  Rev.  Stat,  and  the  sailors 
therefore  were  not  entitled  to  the  three  months'  extra  pay  ; 

Tliat  the  sailors  were  entitled  to  be  paid  up  to  the  time  of  their  discharge  by 
the  master  in  Nassau,  and  no  later ; 

That  the  seventeen  were  entitled  to  the  ten  days*  extra  pay  provided  by  sec- 
tion 4529,  because  there  was  no  sufficient  cause  for  the  delay  in  payment; 

That  the  act  of  the  master  at  Nassau,  in  allowing  them  to  sleep  on  board,  and 
furnishing  food  for  them  after  their  discharge,  did  not  entitle  them  to  claim 
wages  after  such  discharge. 
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Choate,  J.  These  are  suits  in  personam  for  seamen's 
wages,  brought  against  the  defendants,  the  owners  of  the 
steamship  Cleopatra. 

The  Cleopatra  left  New  York  October  17,  1878,  bound 
on  a  voyage  to  Nassau,  N.  P.,  and  thence  to  a  port  or  ports 
in  Cuba  and  thence  back  to  New  York.     Just  before  reach- 
ing Nassau  she  struck  upon  a  rock  and  was  injured,  and  most 
of  her  cargo  and  passengers  were  f  or^- arded  by  other  vessels. 
She  then  proceeded  to  the  port  of  Nassau,  where  she  has  ever 
since  remained.     The  accident  happened  on  the  23d  of  Oct- 
tober,  and  she  got  into  port  about  seven  days  later.     The 
crew  were  kept  by  the  ship  till  December  11th,  discharging 
their  ordinary  duties,  such  as  there  were  for  them  to  do  in 
port.     Meanwhile  a  survey  was  called  on  the  application  of 
the  master.     It  was  composed  of  the  captain  of  the  port  and 
the   agent  of  American  underwriters,   and  they  called  in   to 
their  assistance  an  engineer  and  a  ship  carpenter.     They 
made  a  written  report  to  the  effect  that  one  of  the  boilers 
was  thrown  out  of  place,  the  keel  was  injured,  bolts  started, 
and  that  the  vessel  was  badly  hogged,  and  unseaworthy ;  and 
recommended  that,  in  consequence  of  her  machinery  being 
thoroughly  disabled  and  of  there  being  no  facilities  for  repair- 
ing her  there,  she  be  condemned.     Afterwards,  on  December 
18th,  the  owners  in  New  York  wrote  a  letter  of  abandon- 
ment to  the  underwriters.     The  evidence  now  produced  sus- 
tains the  case  found  by  the  survey,  and  shows  that  she  had 
suffered  such  injuries  by  reason  of  sea  perils  that  she  was 
wholly  unfit  to  continue  her  voyage,  and  that  she  could  not 
be  repaired  so  as  to  complete  her  voyage.     On  the  11th  of 
December  the  master,  by  direction  of  the  owners,  called  the 
crew  together,  and  informed  them  that  they  were  discharged, 
and  oftered  them  a  passage  home  to  New  York  in  another 
steamer  of  the  same  owners.     Seventeen  of  them,  being  the 
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liltoUiiiitH  i)i  tho  first  of  these  suits,  accepted  the  offer  and 
(^uiiio  hoiiHi  in  the  other  steamer.  The  other  eight  refused 
to  como  home;  took  the  ground  that  the  ship  could  continue 
tho  voyage  or  bo  brought  home,  and  remained  at  Nassau  till 
III »out  tlin  25th  of  January.  The  master  permitted  them  to 
whuip  on  board  and  he  provided  board  for  them  at  Nassau. 
Thtj  libcdhints  in  the  first  suit  now  demand  wages  up  to  the 
time  of  their  amval  at  New  York  on  the  11th  of  December, 
with  HiYiH)  months'  extra  pay,  on  the  ground  that  they  were 
(liHchargcul  at  Nassau  with  their  consent,  and  that  the  vessel 
was  ntiitluT  wrcH^kod,  stranded  nor  condemned  as  unfit  for 
Htirvi(H».  They  rely  on  llev.  Stat,  g  4682,  which  provides  that 
the  tlir(»e  months*  extra  wages  due  to  seamen  so  discharged, 
shall  not  be  recpiired  "where  vessels  are  ^vrecked  or  stranded 
or  condomn^Ml  as  unfit  for  service,"  but  shall  in  no  other 
case  bo  remitted.  It  is  claimed  that  "condemned"  here 
moans  condemned  by  decree  of  an  admiralty  couil;.  But  con- 
sidering the  purpose  of  the  statute,  I  cannot  think  the  word 
was  used  in  this  n^stricted  sense.  Wreck,  stranding  or  other 
fatal  disability  to  the  ship  is  recognized  as  discharging  the 
contract  bt»tween  the  ship  and  the  seamen ;  but  for  the  secur- 
ity of  tlu^  seamen  against  possible  imposition,  it  is  required 
that  where  the  case  is  not  one  of  self-evident  wreck  or 
stmnding*  the  proof  of  disability  shall  be  shown  by  the  con- 
demnation of  tilt*  vessel  tus  unfit  for  service.  The  reference 
hei'e  is  to  that  proceeding  known  in  all  ports,  by  which  ships 
which  have  sufieivd  disaster  are  condemned  or  pronounced 
unfit  for  service*  the  common  method  being  by  the  report  of 
a  survev  called  bv  the  consul  of  the  nation  to  which  the 
ship  belongs,  upon  the  application  of  the  master.  To  give 
the  woixls  tlu*  ivstrictinl  sense  contendetl  for  bv  the  libel- 
lants»  would,  in  many  ports  and  places,  make  i>erformanee  of 
the  condition  impi^ssible.     In  this  case  there  was  such  a  con- 
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demnation,  and  the  claim  for  three  months'  extra  pay  is  dis- 
allowed. As  the  master  kept  the  crew  on  duty  till  December 
11th,  they  are  clearly  entitled  to  their  wages  till  that  time. 
[TarUon  v.  Mallory^  ante,  p.  46.)  These  seamen  further 
claim  that  their  wages  should  be  paid"  up  to  the  time 
of  their  arrival  in  New  York.  For  this  claim  there  seems  to 
be  authority  in  the  case  of  The  Elizabeth,  2  Dodson  411.  But 
I  think  this  is  a  case  where  the  service  of  the  seamen  was  ter- 
minated bv  reason  of  the  wreck  or  loss  of  the  vessel,  within 
the  meaning  of  Rev.  Stat.  §  4526,  and  therefore  they  cannot 
claim  their  wages  after  the  day  of  their  discharge,  December 
11th.  When  the  seamen  were  informed  that  their  services 
would  not  further  be  required,  they  were  told  that  they  woTild 
be  paid  in  Ne^^  York  on  their  arrival.  When  they  arrived  a 
dispute  arose  as  to  the  amount  due,  the  owners  claiming  that 
the  wages  were  due  only  up  to  the  23d  of  October,  and  the 
seamen  insisting  on  being  paid  up  to  the  time  of  their  return. 
Rev.  Stat.  §  4529,  imposes  on  the  owner  a  penalty  of  two 
days'  extra  pay  for  every  day  not  exceeding  ten  during  which 
the  payment  of  wages  is  delayed  beyond  the  period  when  by 
law  it  is  payable,  provided  the  delay  be  -without  sufficient 
cause.  I  cannot  think  that  there  was  sufficient  cause  in  this 
case  for  the  delay  in  payment.  The  only  question  which 
could  be  looked  upon  as  doubtful  was  whether  the  wages 
should  cease  on  the  11th  of  December  or  on  the  17th,  and 
if  this  had  been  the  only  diiference  it  may  well  be  supposed 
that  it  could  have  easily  been  adjusted.  But  the  o\vners  hav- 
ing made  a  wholly  unreasonable  claim,  and  thereby  kept  the 
crew  waiting  for  their  wages,  I  think  they  are  chargeable 
with  the  twenty  days'  extra  pay. 

As  to  the  seamen  who  stayed  in  Nassau,  nothing  which 
the  captain  did  in  sheltering  and  feeding  them  can  be  con- 
strued as  a  revocation  of  the  discharge,  as  is  claimed  by  the 
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libellants.  It  was  an  act  of  humanity,  for  which  the  ship 
owner  should  not  suffer.  As  these  men  refused  the  discharge 
and  the  offer  of  return  to  New  York  and  put  the  master  and  the 
owners  to  unnecessary  expense,  there  is  no  reason  why  their 
wages  should  be  paid  beyond  the  11th  of  December,  when 
they  were  discharged  in  consequence  of  the  voyage  being 
hopelessly  broken  up. 

Decree  for  libellants  with  costs  and  reference  to  com- 
pute the  amount. 

For  libellants,  H,  Heath, 

9 

For  respondents,  J.  /Sherwood. 


FEBRUARY,  1879. 

THE  SHIP  SHAND. 

Damagk  to  Caicgo.— Peril  of  the  Sea,— Negligence.— Burden  of 

Proof. — Duty  of  Master. 

A  ship  took  on  board  at  Manila  a  large  quantity  of  mats  of  sugar,  to  be 
brought  to  New  York,  under  bills  of  lading  containing  the  usual  exception 
of  perils  of  the  sea.  On  tlie  voyage  she  met  witl»  heavy  weather  and 
sprung  a  leak  so  that,  after  having  jettisoned  a  part  of  her  cargo,  she  ar- 
rived at  her  dock  with  ten  feet  of  water  in  her  hold,  her  crew  having  be- 
come so  worn  out  by  labor  that  after  she  had  passed  quarantine  a  gang  of 
fresh  men  was  sent  to  her,  who  were,  however,  able  to  control  the  leak 
with  the  sliip's  pumps.  The  consignees  of  the  ship  at  once  agreed  with  the 
owner  gf  a  steam  pump  and  the  pump  was  put  on  board  the  ship,  and  by 
the  next  morning  the  water  in  the  ship  had  been  pumped  down  as  far  as 
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the  suction  pipe  of  the  steam  pump  reached,  which  was  just  about  at  the 
bottom  of  the  sugar.  During  the  following  day,  the  pump,  which  was  in 
charge  of  an  engineer  and  fireman  employed  by  its  owner,  was  worked  at 
intervals  as  the  water  rose  high  enough  to  reach  the  suction  pipe.  The  dis- 
charge of  the  cargo  had  been  commenced  and  continued  during  that  day. 
During  the  following  niglit,  none  of  the  ship's  officers  or  crew  being  on 
duty,  the  steam  pump  stopped  working,  and  the  water  again  flooded  the 
lower  hold  where  the  sugar  was  stowed.  The  consignees  of  the  sugar  filed 
a  libel  against  the  ship,  claiming  to  recover  damages  for  a  failure  to  deliver 
the  sugar  in  like  good  order  as  when  received,  as  she  had  contracted  in  the 
bills  of  lading  to  do ;  and  the  owners  of  the  ship  set  up  as  a  defence  that  the 
damage  was  occasioned  by  peril  of  the  sea : 

Heldy  That,  the  leak  being  shown  to  have  been  a  peril  of  the  sea,  the  ship 
had  made  out  her  defence  as  to  the  cargo  jettisoned,  and  as  to  the  sugar 
washed  out  by  the  leak  and  the  injury  caused  by  the  leak  to  that  which  re- 
mained, up  till  the  time  when  the  water  was  first  pumped  out  of  the  ship 
by  the  steam  pump ; 

That  the  duty  of  the  ship,  on  arriving  at  the  dock,  was  to  use  whatever  extra- 
ordinary means  were  accessible  to  prevent  further  injury  to  the  cargo ;  and 
that  the  employment  of  the  steam  pump  was  an  act  of  the  master,  in  per- 
formance of  that  duty,  and  not  an  act  of  the  master  as  agent  of  the  cargo 
in  extraordinary  peril ; 

That  the  persons  working  the  steam  pump  were  therefore  the  agents  of  the 
ship  and  not  agents  of  the  owners  of  the  cargo ; 

That  the  ship,  therefore,  was  responsible  for  the  prop^  performance  of  duty 
by  those  in  charge  of  the  steam  pump ; 

That,  although  the  original  leak  was  a  peril  of  the  sea,  the  owners  of  the 
cargo,  having  shown  that  the  leak  could  have  been  controlled  by  the  use  of 
means  which  were  available,  and  that  such  leak  had  not  been  controlled, 
had  made  out  a  case  of  negligence  on  the  part  of  the  ship ; 

That  the  ship,  having  failed  to  give  any  explanation  of  the  stoppage  of  the 
steam  pump  on  the  night  in  question,  was  liable  to  the  owners  of  the  cargo 
for  all  the  loss  and  damage  to  the  cargo  which  arose  from  the  flooding  of 
the  ship  on  that  night ; 

That  the  ship  was  liable  for  all  the  loss  of  sugar  occasioned  by  the  suction 
pipe  being  so  short  that  the  water  must  rise  on  the  cargo  in  order  to  be 
within  reach  of  the  pump. 

Choate,  J.     This  is  a  libel  by  The  Donner  &  De  Castro 
Sugar  Befining  Company,  the  owners  of  part  of  the  cargo  of 
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the  ship  8hand,  against  the  ship  and  her  owners,  to  recover 
damages  on  account  of  her  failure  to  deliver  her  cargo  in 
gooil  order  and  condition,  pursuant  to  the  stipulations  of 
her  bills  of  lading.     She  shipped  at  Manila,  among  other 
goods,    34,742   mats    of    sugar,  weighing    about    2,430,940 
pounds,  and  sailed  from  that  i>ort  for  New  York  on  the  1st 
day  of  August,  1876.     The  su<:ar  was  stowed  in  the  lower 
hold  and  properly  stowed,  and  dimnaged.     It  was  shipped 
under  bills  of  lading  which  acknowledged  its  receipt  in  good 
order  and  condition,  and  stipidated  for  its  delivery  in  New 
York  in  like  good  order  and   condition,  "  all  and  every  the 
dangers  and  accidents  of  the  seas  and  navigation  of  whatso- 
ever kind  excepted."     The  ship  delivered  in  New  York  only 
31,663  mats  weighing  about  1,008,865  pounds.     As  to  the 
3,079  mats  not  delivered  it  appeared  that  they  were  jetti- 
soned at  sea  ;  and  the  loss  of  weight  in  the  mat«  that  were 
delivered  was  about  1,206,545  pounds.     And  for  this  failure 
to  deliver  and  this  loss  of  weight  the  suit  is  brought.     The 
libel  charges  "  that  the  said  ship  and  her  owners  have  failed 
to  keep  and  perform  the  contracts  in  said  bills  of  lading 
contained  or  to  deliver  the  said  sugars  in  conformity  there- 
with ;  but   on  the  contrary,  by  reason  of  carelessness  and 
negligence   on  the  part  of  said  ship  and  her  owners,  and 
their  servants  or  agents,  a  large  part  of  said  sugars  were 
totally  lost  and  a  large  portion  of  the  remainder  delivered  in 
a  damaged  condition."     The  answer  alleges  that  part  of  the 
sugar  was  necessarily  jettisoned  to  save  the  ship  and  cargo 
and  the  lives  of  those  on  board,  and  that  all  the  sugar  which 
was  lost  or  destroyed  or  jettisoned  or  which  was  not  deliv- 
ered was  lost,  destroyed  or  not  delivered   solely  from  the 
causes  excepted  in  the  bills  of  lading,  and  not  from  any  fault, 
negligence  or  carelessness  on  the  part  of  the  ship  and  her 
owners,  or  their  servants  or  agents.     The  answer  further  al- 
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leges  in  excuse  of  the  damage  to  the  cargo  that  the  ship 
sprung  a  leak  on  the  voyage,  by  reason  of  violent  storms  and 
stress  of  weather,  and  that  the  damage  was  the  result  of  this 
leak. 

The  proofs  are  suflScient  to  show  that  when  the  ship  left 
Manila  she  was  tight,  staunch  and  strong.  It  is  true  that 
no  evidence  is  given  of  any  survey  or  examination  made  be- 
fore her  sailing,  nor  of  any  survey  or  examination  of  her  hull 
after  her  discharge  in  New  York  to  account  for  or  to  show 
the  nature  and  position  of  the  leak  which  she  undoubtedly 
had  in  her  upon  her  arrival ;  but  the  uncontradicted  testi- 
mony of  her  master  and  mate  as  to  her  condition,  and  the 
fact  that  she  was  several  months  at  sea  and  encountered  con- 
siderable rough  weather  before  a  leak  of  any  importance  ap- 
peared, and  that  the  leak  did  appear  only  after  she  met  with 
very  tempestuous  weather,  sufficient  to  account  for  the  in- 
jury to  a  good  ship,  are  clearly  proof  enough  that  she  was 
seaworthy  at  the  time  of  her  sailing.  The  proofs  also  are 
sufficient  to  show  that  the  circumstances  of  danger  under 
which  part  of  the  cargo  was  jettisoned  w^re  such  as  justified 
the  act,  and  that  it  was  done  under  reasonable  apprehension 
on  the  part  of  the  master  that  the  ship  might  founder,  and 
for  the  purpose  of  checking  the  leak  and  for  the  safety  of  all 
concerned.  As  to  that  part  of  the  loss,  therefore,  the  de- 
fence  is  clearlv  made  out  and  the  libellants  have  no  claim. 

From  the  time  the  ship  was  off  Cape  Hatteras  she  en- 
countered very  heavy  weather  and  the  crew  were  kept  con- 
stantly at  the  pumps,  and  even  after  the  jettison  of  part  of 
the  cargo  the  leak  continued.  On  the  night  of  the  25th  of 
December,  1876,  she  took  the  pilot,  being  then  about  sixty 
miles  8.  S.  E.  of  Sandy  Hook.  She  came  to  anchor  at  quar- 
antine about  midnight  of  the  26th.     Her  crew  were  exhausted 

with  constant  working  at  the  pumps.     The  captain  and  the 
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pilot  had  thought  it  necessary  to  call  to  their  assistance  two 
tugs  to  bring  her  in,  and  they  had  done  so.  From  quaran- 
tine the  master  telegraphed  to  the  consignees  of  the  ship, 
Grinnell,  Mintum  &  Co.,  of  New  York,  for  a  fresh  gang  of 
men  to  work  the  pumps.  At  5  o'clock  in  the  morning  of  the 
27th  and  again  at  8^  o'clock,  the  pumps  were  sounded.  At 
the  first  sounding  they  found  nearly  nine  feet  of  water,  and 
at  the  second  sounding  within  an  inch  of  ten  feet.  The 
depth  of  the  hold  from  the  platform  on  which  the  sugar  was 
stowed,  to  the  deck  beams,  was  eleven  feet  and  seven  inches, 
and  from  the  bottom  to  the  platform,  three  feet  and  four 
inches.  The  ship  left  quarantine  about  noon  on  the  27th, 
and  soon  after  leaving,  took  on  board  a  fresh  gang  of  men  to 
work  the  pumps,  and  from  the  time  they  arrived  they  were 
able  to  control  the  leak  with  the  ship's  pumps.  She  ar- 
rived at  Martin's  stores  shortly  after  noon  of  the  27th  of 
December,  with  ten  feet  of  water  in  her  hold.  There  is  con- 
siderable conflict  of  testimony  as  to  the  amount  of  water  in 
the  ship  before  her  arrival  at  quarantine.  The  pilot,  testify- 
ing from  his  recollection  as  to  the  behavior  of  the  ship,  and 
from  his  apprehensions  lest  she  should  founder,  and  also 
from  his  recollection  as  to  the  reports  of  the  soundings, 
makes  the  depth  of  water  eleven  feet  on  the  afternoon  of  the 
26th,  and  six  feet  at  five  in  the  morning  of  that  day  ;  but  he 
is  evidently  mistaken  as  to  the  amount,  as  appears  by  the 
log  and  the  testimony  of  the  master  and  mate.  The  captain 
testified  to  the  correctness  of  the  entry  in  his  log,  which 
shows  that  on  Wednesday,  the  27th  of  December,  they 
sounded  and  found  six  feet  four  inches.  He  says  this  was 
very  early  in  the  morning  and  that  there  was  no  time  before 
that  when  they  had  so  much  water  in  her  as  that.  The  evi- 
dence shows  that  the  water  had  been  gaining  in  conse- 
quence of  the  exhaustion  of  the  crew,  till  it  reached  a  maxi- 
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mum  of  about  ten  feet,  and  that  the  leak  was  such  that  fresh 
men  at  the  ship  s  pumps  were  able  to  hold  it  in  check. 

That  a  very  considerable  damage  to  the  cargo  of  sugar 
had  been  done  by  sea  water  at  the  time  of  the  ship's  arrival 
at  the  pier  is  very  evident.  A  large  part  of  the  sugar  had  been 
submerged  in  the  water  for  nearly  twenty-four  hours,  and 
this  must  have  resulted  in  great  wastage  of  t^e  sugar.  It  is 
claimed  by  the  libellants  that  the  evidence  does  not  warrant 
*he  conclusion  that  before  Wednesday  the  water  ever  rose 
higher  than  the  bottom  of  the  cargo.  But  even  that  quan- 
tity  of  water,  with  the  ship  roUing  and  tossing  in  a  heavy  sea. 
must  have  very  seriously  wet  and  washed  the  sugar  in  the 
lower  part  of  the  ship.  As  soon  as  possible  after  her  arrival 
at  the  pier,  the  consignees  of  the  ship,  upon  the  master's  re- 
port and  application  for  aid,  engaged  the  Coast  Wrecking 
Co.  to  send  a  steam  pump,  with  sufficient  men  to  work  it,  to 
the  ship.  Tliis  was  done,  and  about  eight  or  nine  in  the 
evening,  the  steam  pump  was  got  to  work  and  worked  con- 
tinuously till  three  o'clock  the  next  morning,  when  the  pump 
sacked,  having  reduced  the  water  to  three  feet  and  four 
inches,  which  was  as  low  as  its  suction  pipe  reached.  After 
the  steam  pump  was  got  working  the  ship's  pumps  were 
stopped. 

For  all  the  loss  and  damage  to  the  cargo  by  the  salt 
water  up  to  the  time  that  the  ship  was  thus  pumped  out  by 
the  steam  pump,  the  libellants  have  no  claim  against  the  ship 
and  her  owners.  The  cause  of  the  injury  was  a  peril  of  the 
sea,  and  upon  the  most  rigorous  rule  of  diligence  which  has 
ever  been  enforced  against  the  ship  or  the  master  in  the 
effort  to  resist  and  overcome  the  effect  of  the  threatened 
danger,  this  ship  and  her  master  and  crew  had  up  to  that 
time  discharged  their  entire  duty  to  the  cargo.     They  had 
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used  their  utmost  endeavors  to  protect  the  cargo  from  the 
threatened  peril. 

The  discharge  of  the  cargo  was  commenced  on  Wednes- 
day. Manila  hemp  and  indigo  and  canes  from  between 
decks,  shipped  to  other  parties,  were  first  discharged.  The 
stevedores  worked  all  Wednesday  night.  On  Thursday  the 
steam  pump  was  kept  going  at  intervals,  pumping  till  it  sucked 
and  then  pumping  again  as  the  water  rose.  On  Thursday 
a  considerable  quantity  of  sugar  was  discharged.  They 
worked  till  five  or  six  o'clock  in  the  evening.  A  special  per- 
mit had  been  obtained  from  the  Custom  House,  allowing  the 
discharge  of  this  cargo  more  rapidly  than  is  usual  on  account 
of  its  condition.  The  Custom  House  interposed  i;io  restric- 
tion whatever  on  the  rapidity  of  the  discharge  or  its  contin- 
uing day  and  night,  week  days  and  Sundays.  When  the  men 
quit  work  on  Thursday  evening,  there  were  on  board,  of  the 
ship's  company,  the  captain,  the  mate,  the  second  mate,  car- 
penter, cook,  steward,  one  able  seaman  and  three  boys.  The 
evidence  shows,  I  think,  that  the  mate  afterwards  left  the 
ship  to  sleep  on  shore  and  did  not  return  before  four  o'clock 
Friday  morning.  A  night  watchman  came  on  board  during 
the  evening,  but  whether  he  remained  on  board  all  night  did 
not  appear.  The  steam  pump  was  in  charge  of  an  engineer 
named  Johnson,  and  other  men,  how  many  does  not  appear. 
The  captain  turned  in  between  eight  and  nine  o'clock  and 
none  of  the  ship's  company  remained  on  deck.  During  the 
night  the  steam  pump  stopped.  It  failed  to  keep  the  ship 
clear.  The  cause  of  the  failure  does  not  appear.  The  weather 
was  very  cold  but  there  is  no  evidence  which  justifies  the 
conclusion  that  it  was  the  cold  that  disabled  the  pump,  or 
indeed  that  anything  disabled  it.  There  is  proof  of  a  con- 
versation in  the  morning  between  the  engineer  and  the  mate, 
in  which  the  engineer  complained  that  it  was  out  of  order. 
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The  evidence  is  that  it  was  a  good  and  suitable  pump,  and 
that  the  men  who  were  manning  it  were  men  who  had  experi- 
ence in  that  work.  In  the  morning  it  was  found  that  it  had 
failed  to  keep  the  ship  clear.  The  lower  hold  where  the 
sugar  was  stowed  was  flooded.  The  water  had  risen  higher 
among  the  mats  of  sugar  than  it  had  ever  been  before.* 
Neither  the  engineer  nor  the  men  in  charge  of  the  pump,  nor 
the  watchman  were  called  as  witnesses,  and  no  attempt  has 
been  made  to  explain  why  or  how  the  accident  happened. 
No  alarm  was  given  during  the  night.  The  captain  was  not 
called  nor  notified  that  the  pumping  had  stopped.  After  the 
discovery  was  made  in  the  morning,  the  steam  pump  was 
started  again  and  the  ship  was  pumped  out  and  thereafter 
kept  pumped  out  as  before.  For  the  loss  caused  by  this 
flooding  on  the  night  of  the  28th  of  December,  the  libellants 
claim  damages.  That  there  was  a  very  large  wastage  of  the 
sugar  from  this  cause,  which  is  not  to  be  attributed  to  the 
ejSect  of  the  water  in  her  before  she  was  first  pumped  out,  is 
very  evident.  The  claimants,  however,  insist  that  this  loss 
and  damage  as  well  as  the  other  is  to  be  attributed  to  the 
same  peril  of  the  sea ;  that  it  was  caused  by  the  leak  in  the 
ship,  which  was  a  continuing  peril  of  the  sea ;  and  they  claim 
as  to  this  particular  park  of  the  loss  that  the  same  having 
been  caused  by  a  peril  of  the  sea,  the  burden  is  on  the  libel- 
lants to  show  that  the  ship  has  been  guilty  of  negligence  in 
not  guarding  against  the  peril ;  that  such  negligence  has  not 
been  shown :  on  the  contrary,  that  it  is  affirmatively  shown 
that  the  master  did  all  that  could  have  been  reasonably  re- 
quired of  him  under  the  circumstances  of  the  case ;  that  he 
employed  proper  and  efficient  means  to  keep  the  ship  clear 
of  water ;  that  having  done  that,  he  was  not  chargeable  with 
negligence  if  those  means  became   ineffectual   through  the 

*See  The  Ship  tihand,  4  Fed.  Rep.  925. 
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faxilt  or  negligence  of  those  in  charge  of  the  steam  pump.  It 
is  further  claimed  on  the  part  of  the  owners  of  the  ship,  that 
the  master  in  employing  the  steam  pump  was  not  acting 
merely  as  the  agent  of  the  ship,  but  in  a  case  of  necessity  and 
distress  as  agent  for  all  concerned,  cargo  as  well  as  ship,  and 
that  being  the  agent  of  the  libellants  in  thus  employing  the 
pump  arid  those  in  charge  of  it,  they  cannot  recover  of  the 
ship  for  a  loss  resulting  from  the  negligence  of  the  libellants' 
own  agents.  It  is  further  claimed  that  the  Coast  Wrecking 
Companyin  this  service  acted  as  salvors ;  that  ship  and  cargo 
were  in  imminent  peril,  and  that  the  service  rendered  by  the 
Coast  Wrecking  Company  was  in  fact  a  salvage  service  and 
if  through  the  negligence  of  the  salvors  a  loss  happens  to  the 
cargo,  its  owners  have  no  remedy  against  the  ship. 

Assuming  that  the  leak  in  this  ship  was  caused  by  a  peril 
of  the  sea  and  that  this  loss  now  in  question  resulted  from 
the  same  leak,  the  question  is,  what  is  the  duty  of  the  ship  in 
protecting  the  cargo  against  a  peril  of  the  sea  which  threat- 
ens its  safety,  or,  which  is  the  same  thing,  against  damage, 
which  threatens  to  result  from  an  injury  to  the  ship  caused 
by  a  peril  of  the  sea.  The  duty  of  the  ship  to  the  owner  of 
the  cargo,  in  this  respect,  has  been  so  conclusively  determined 
in  this  country  that  it  is  necessary  only  to  quote  the  language 
of  the  Supreme  Court  in  the  case  of  the  Propeller  Niagara 
V.  Cordes,  21  How.  7.  In  that  case  the  court  say,  p.  26 :  "Car-  . 
riers  by  water  are  liable  at  common  law  and  independent  of 
any  statutory  provision  for  losses  arising  from  the  acts  or 
negligence  of  othera,  to  the  same  extent  and  upon  the  same 
principles  as  carriers  by  land — that  is  to  say,  they  are  in  the 
nature  of  insurers  and  are  liable,  as  before  remarked,  in  all 
events  and  for  any  loss  however  sustained,  unless  it  happen 
from  the  act  of  God,  or  the  public  enemy,  or  by  the  act  of  the 
sliipper  or  from  some  other  cause  or  accident,  expressly  ex- 
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cepted  ill  the  bill  of  lading.  Duties  remain  to  be  performed 
by  the  owner  or  the  master  as  the  agent  of  the  owner 
after  the  vessel  is  wrecked  or  disabled,  and  after  he  has  as- 
certained that  he  can  neither  procure  another  vessel  nor 
repair  his  own,  and  those  too  of  a  very  important  character, 
arising  immediately  out  of  his  original  undertaking  to  carry 
the  goods  safely  to  their  place  of  destination.  His  obligation 
to  take  all  possible  care  of  the  goods  still  continues  and  is  by 
no  means  discharged  or  lessened,  while  it  appears  that  the 
goods  have  not  perished  with  the  wreck  and  certainly  not 
where,  as  in  this  case,  the  vessel  is  only  stranded  on  the 
beach.  Such  disasters  are  of  frequent  occurrence  along  the 
sea  coast  in  certain  seasons  of  the  vear,  as  *  well  as  on  the 
lakes,  and  it  cannot  for  a  moment  be  admitted  that  the  du- 
ties and  liabilities  of  a  carrier  or  master  are  varied  or  in  any 
manner  lessened  by  the  happening  of  such  an  event.  Safe 
custody  is  as  much  the  duty  of  a  carrier  as  conveyance  and 
dehvery,  and  when  he  is  unable  to  carry  the  goods  forward 
to  their  place  of  destination,  from  causes  which  he  did  not 
produce  and  over  which  he  has  no  control,  as  by  the  strand- 
ing of  the  vessel,  he  is  still  bound  by  the  original  obligation 
to  take  all  possible  care  of  the  goods,  and  is  responsible  for 
every  loss  or  injury  which  might  have  been  prevented  by 
human  foresight,  skill  and  prudence.  An  effort  was  made  by 
able  counsel  in  Kinff  v.  Sh^pard  (3  Story  C.  C.  358),  to  main- 
tain the  proposition  assumed  by  the  respondents  in  this  case 
that  the  duties  of  a  carrier  after  the  ship  was  wrecked  or 
stranded,  were  varied,  and  therefore  that  he  was  exempted 
from  aU  liability,  except  for  reasonable  diligence  and  care  in 
his  endeavors  to  save  the  property.  Judge  Story  refused  to 
sanction  the  doctrine  and  held  that  his  obligations,  liabilities 
and  duties  as  a  common  carrier  still  continued,  and  that  he 
was  bound  to  show  that  no  human  diligence,  skill  or  care' 
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could  save  the  property  from  being  lost  by  the  disaster.   Any- 
thing short  of  that  requirement  would  be  inconsistent  with 
the  nature  of  the  original  undertaking  and  the  meaning  of 
the  contract,  as  universally  understood  in  courts  of  justice. 
Admit  the  proposition,  and  it  is  no  longer  true  that  where 
there  is  no  provision  in  the  contract  of  aflfreightment,  varying 
the  liabilitv  of  the  carrier,  he  cannot  relieve  himself  from 
liability  for  injuries  to  goods  entrusted  to  his  care  except  by 
proving  that  it  was  the  result  of  some  natural  and  inevitable 
necessity,  superior  to  all  human  agency,  or  of  a  force  exerted 
by  a  public  enemy."     The  contract  of  carriage  in  the  present 
case,  by  the  bill  of  lading,  is  an  absolute  promise  to  carry  and 
deliver  in  good  order  and  condition,  the  perils  of  the  seas 
only  excepted,  and  no  distinction  can  be  made  nor  do  the 
learned  counsel  for  the  claimants  attempt  any  between  this 
case  and  the  case  of  a  common  carrier,  as  respects  the  duty 
of  the  ship  or  master  to  protect   and  preserve  the  cargo. 
And  indeed  the  evidence  shows  that  the  Shand  was  on  this 
voyage  a  general  ship.     And  clearly  if  the  duty  of  the  ship  in 
this  respect  if  not  varied  nor  lessened  in  case  the  vessel  is 
wrecked  or  stranded,  it  cannot  be  varied  or  lessened,  because 
she  has  sprung  a  leak  which  threatens  the  cargo  with  dam- 
age.    And  on  this  subject  the  Supreme  Court  further  says, 
p.  28 :  "I^s  duties  as  carrier  are  not  ended  until  the  goods 
are  delivered  at  their  place  of  destination  or  are  returned  to 
the  possession  of  the  shipper  or  kept  safely  until  the  shipper 
can  resume  their  possession,  or  they  are  otherwise  disposed 
of  according  to  law.     {King  v.  Sh^pard,  3  Story  C.  C.  349 ; 
Abbott  on  Shipping,  8th  Ed.  478.)     These  authorities  are  suf- 
ficient, it  is  believed,  to  demonstrate  the  proposition  that 
where  a  loss  or  damage  is  showTi  it  is  incumbent  upon  the  car- 
rier to  bring  it  within  the  excepted  peril  in  order  to  dischai^e 
himself  from  responsibility.     It  is  not  sufiScient  without  more 
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to  show  that  the  vessel  was  stranded,  to  bring  the  goods  with- 
in the  exception  set  up  in  the  case.  Had  the  goods  perished 
with  the  wreck,  it  would  be  clear  that  the  loss  was  the  im- 
mediate consequence  of  the  stranding  of  the  vessel,  and  as- 
suming that  the  disaster  to  the  vessel  was  the  result  of  the 
excepted  peril,  or  of  some  natural  and  inevitable  accident, 
then  the  carrier  would  be  discharged.  All  the  evidence  in 
this  case,  however,  shows  the  facts  to  be  otherwise — that  the 
goods  did  not  perish  at  the  time  the  steamer  was  stranded, 
and  the  damage  having  since  occurred,  the  rule  of  law  to  be 
ascertained  is  the  one  applicable  in  cases  where  the  injury 
complained  of  arises  subsequently  to  the  disaster  to  the  ves- 
sel. Such  interruptions  to  a  voyage  are  of  frequent  occur- 
rence, and  the  rule  of  law  is  just  and  reasonable  which  holds 
that  the  master  is  bound  to  the  utmost  exertions  in  liis  power 
to  save  the  goods  from  the  impending  peril,  as  it  i&  no  more 
than  a  prudent  man  would  do,  under  like  circumstances.  In 
great  dangers  great  care  is  the  ordinary  care  of  prudent  men, 
and  in  great  emergencies  prudent  men  employ  their  best  ex- 
ertions, so  that  the  difference  in  the  rule  contended  for  and 
the  one  here  laid  down  is  much  less  than  at  first  appears. 
Nevertheless  there  is  a  difference,  and  in  a  question  of  so 
much  practical  importance  it  is  necessary  to  adhere  strictly 
to  the  correct  rule.  Losses  arising  from  the  dangers  of 
navigation  within  the  meaning  of  the  exception  set  up  in 
this  case  are  not  such  as  are  in  any  degree  produced  from 
the  intervention  of  man.  They  are  such  as  happen  in  spite 
of  human  exertion,  and  which  cannot  be  prevented  by  hu- 
man skill  and  prudence.  When  such  efforts  fail  to  save  the 
goods  from  the  excepted  peril,  the  ultimate  damage  and  loss 
in  judgment  of  law  results  from  the  first  cause,  upon  the 
ground  that  when  human  exertions  are  insufficient  to  ward 

off  the  consequences,  the  excepted  peril  may  be  regarded  as 
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continuing  its  operation/*  And  in  that  case,  by  the  applica- 
tion of  the  principles  thns  declared,  the  ship  was  held  liable 
for  the  negligence  of  the  master  in  not  availing  himself  of 
the  means  shown  to  have  been  within  his  reach  at  a  short  dis- 
tance from  the  ship  on  the  shore  for  the  storage  and  preserv- 
ation of  the  goods,  although  the^^  ultimately  perished  from 
being  left  in  the  stranded  vessel.  In  the  case  of  King  v. 
Shephard,  3  Story  C  C.  349,  the  owners  of  the  ship  were 
held  liable  to  the  shipper  of  specie  embezzled  by  salvors  em- 
ployed by  the  master  to  save  the  cargo  after  the  \\Teck  of 
the  ship,  such  a  loss  being  held  not  within  the  exception  of 
perils  of  the  sea.  Judge  Story  says :  "  My  own  opinion  is, 
that  the  loss  of  this  coin  was  occasioned  solely  by  embezzle- 
ment or  theft ;  and  it  matters  not  whether  it  was  by  the 
officers  or  crew  of  the  ship,  or  by  the  salvors  employed  by 
the  master." 

These  cases,  as  it  seems  to  me,  are  singularly  applicable 
to  the  present  case,  and  cire  conclusive  to  the  point  that  the 
master  was  bound  by  the  contract  of  aflfreightment,  upon  the 
happening  of  the  disaster  which  befell  his  ship,  the  spring- 
ing of  the  leak,  to  employ  all  possible  means  within  his  reach 
to  protect  the  goods  against  the  danger  which  the  leak 
threatened  them  with, — that  he  was  bound  under  his  orig- 
inal agreement  for  the  safe  carriage  and  delivery  of  the 
goods,  not  only  to  employ  all  the  resources  of  his  ship's 
company  to  this  end,  but  on  his  arrival  in  port,  where  other 
and  more  efficient  aid  could  be  procured,  to  employ  such 
other  means  for  the  eifectual  preservation  of  the  cargo 
against  the  consequences  that  might  be  expected  to  result  to 
it  from  the  leak ;  that  though  that  leak  was  caused  by  a  peril 
of  the  sea,  this  employment  of  extraordinary  means  to  resist 
and  control  it  was  a  duty  of  the  master  as  agent  and  repre- 
sentative of  the  owners  of  the  ship  under  their  contract  with 
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the  owners  of  the  cargo,  and  not  a  duty  throst  upon  the 
master  ex  necessitate,  as  agent  for  the  owners  of  the  cargo. 
In  the  case  of  The  Niagara,  the  stranded  condition  of  the 
vessel  was  a  continuing  peril  to  the  cargo  and  was  itself 
caused  by  a  peril  of  the  sea,  yet  the  loss  of  the  goods  was 
not  caused  by  the  peril  of  sea  within  the  meaning  of  the 
exception,  because  the  master  could,  by  means  at  his  com- 
mand, extraordinary  in  their  character,  that  is,  means  inde- 
pendent of  and  outside  of  the  resources  of  his  ship  and  his 
ship's  company,  have  saved  the  goods  from  this  threatened 
peril.  So  here  the  leak  threatened  damage  to  the  goods. 
The  master  had  means  at  hand  by  the  employment  of  men 
and  machinery  to  control  that  leak.  He  was  bound  to  em- 
ploy those  men  and  that  machinery,  and  the  fact,  if  it  be  a 
fact,  that  the  peril  of  the  ship  and  cargo  was  so  great  that 
the  service  rendered  will,  on  grounds  of  public  policy,  be  re- 
warded at  salvage  rates  of  compensation,  does  not  make  the 
employment  of  these  means  any  the  less  an  act  done  by  the 
master  in  the  performance  of  the  contract  of  the  ship  with 
the  owners  of  the  cargo.  I  think  these  authorities  are  suffi- 
cient to  show  that  there  is  no  ground  for  the  claim  that  the 
men  working  the  steam  pump  were  not  in  the  employ  of  the 
ship,  or  that  the  possible  claim  of  the  Coast  Wrecking  Com- 
pany for  salvage  compensation  can  make  any  difference  in 
the  liability  of  the  ship  for  the  negligence  of  the  men  em- 
ployed in  working  the  pump  as  well  as  for  the  immediate 
negligence  of  the  master,  officers  or  crew.  A  sliip  is  liable 
for  the  result  of  negligence,  though  the  negligence  be  that  of 
one  of  the  crew,  as  in  case  the  fault  is  that  of  the  lookout. 
If  there  may  be  cases  where  the  overpowering  necessity  for 
assistance  is  such  that  the  master  may  surrender  to  salvors 
the  entire  control  of  ship  and  cargo,  that  certainly  was  not 
this   case.     His  duty  was  plain.     The  vessel  was  leaking. 
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Salt  water  would  damage  the  cargo.  It  was  his  duty  to 
keep  her  pumped  out.  The  means  at  hand  were  ample.  He 
employed  men  and  machinery  for  this  purpose.  There  is 
nothing  in  the  evidence  which  warrants  the  conclusion  that 
he  in  fact  surrendered  the  care  or  control  of  the  ship  to  the 
Coast  Wrecking  Company,  or  understood  that  he  did,  nor 
were  the  circumstances  such  as  would  have  justified  him  in 
doing  so,  if  he  so  intended.  On  the  contrary,  all  that  is 
proved  is  that  the  ship's  agents  hired  of  that  company  a 
pump  and  men  to  run  it,  and  sent  it  to  the  ship.  The  pump 
and  the  men  were  subject  to  the  master's  orders.  He  could 
at  any  time  have  sent  them  away  and  employed  other  per- 
sons and  other  machinery,  to  do  the  pumping.  I  see  no 
principle  upon  which  the  ship  can  be  reUeyed  from  respon- 
sibility  for  the  negligence  of  the  persons  thus  employed. 

As  Judge  Story  says,  in  King  v.  Shephard,  3  Story  C.  C. 
360  :  "  The  rules  which  regulate  losses  under  policies  of  in- 
surance ar^  by  no  means  the  same  as  those  which  either 
necessarily  or  ordinarily  govern  in  cases  of  common  carriers. 
Each  contract  has  its  own  peculiarities  and  principles  of  in- 
terpretation ;  and  it  is  not  safe,  in  many  instances,  to  reason 
from  one  to  the  other."  So  it  may  be  said  that  although  by 
the  principles  of  general  average  or  of  salvage,  extraordinary 
expenses  incurred  by  the  master  are,  utider  certain  circum- 
stances, a  charge  in  part  upon  the  cargo,  it  cannot  be  safely 
concluded  from  that  circumstance  that  as  between  the  mas- 
ter and  the  owner  of  the  cargo  the  incurring  of  the  expense 
was  not  the  duty  of  the  master  by  force  of  the  bill  of  lading. 
General  average  and  salvage  contribution  rest  not  on  con- 
tract^ but  on  reasons  of  public  policy,  adopted  and  enforced 
for  the  furtherance  of  the  interests  of  commerce.  The  fore- 
going remarks  dispose  of  the  point  made  for  the  claimants, 
that  an  extraordinary  exigency  had  arisen  which  threw  on 
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the  master  ex  necessitate  the  character  of  agent  of  the  shipper, 
and  that  in  the  employment  of  the  steam  pump  he  was  act- 
ing as  such  agent,  in  support  of  which  the  learned  counsel 
cite  the  case  of  The  Gratitvdine  and  other  cases.  The  cases 
cited  refer  to  the  agency  of  the  master  thus  created  to  do 
something  with  the  cai^o  outside  of  that  which  he  is  already 
authorized  to  do  with  it  by  the  contract  of  aflfreightment,  as, 
for  instance,  to  sell  or  hypothecate  it.  Those  authorities  are 
not  in  point  to  show  that  the  master  is  ever  made  the  agent 
of  the  owner  of  the  cai^o  to  preserve  and  protect  it.  Such 
preservation  and  protection  are  of  the  very  substance  of  the 
ship's  contract,  with  the  cargo  owner,  and  therefore  what 
the  master  doe9  in  that  regard  is  done  for  the  ship  and  there 
is  no  necessity  for  creating  by  a  legal  fiction  any  new  agency 
to  authorize  or  require  him  to  do  this  duty  towards  the 
cargo.  It  is  obvious,  therefore,  that  these  authorities  have 
no  application  to  the  present  case. 

The  English  cases  cited  show  that  the  courts  in  England 
do  not  hold  the  ship  to  so  strict  a  liability  as  our  courts  for 
preventing  damage  to  the  cargo  from  the  effect  of  a  threat- 
ened peril  of  the  sea.  In  the  recent  case  of  Nugent  v.  Smith, 
L.  R.  1  C.  B.  Div.  423,  it  was  held  that  the  loss  or  damage  is 
caused  by  a  peril  of  the  sea  if  "  by  no  reasonable  precaution 
under  the  circumstances  could  it  have  been  prevented."  And 
singularly  enough  the  court  cites  the  authority  of  Judge 
Story,  4n  support  of  this  milder  rule  of  liability  and  in  op- 
position to  the  stricter  rule,  which,  as  appears  above,  has 
been  adopted  by  our  own  Supreme  Court,  partly,  at  least,  on 
Judge  Story's  authority.  They  quote  Story  on  Bailments, 
p.  512,  as  follows  :  "  Hence  it  is,  if  the  loss  occurs  by  a  peril 
of  the  sea,  which  might  have  been  avoided  by  the  exercise 
of  any  reasonable  skill  or  diligence  at  the  time  when  it  oc- 
curred, it  is  not  deemed  to  be  in  the  sense  of  the  phrase  such 
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a  loss  by  the  perils  of  the  sea  as  will  exempt  the  carrier  from 
liability,  but  rather  a  loss  by  the  gross  negligence  of  the 
party."     And  the  court  go  oA  to  say  :    "  Story  here  speaks 
only  of  ^ordinary  exertion  of  human  skill  and  prudence  and 
the  exercise  of  reasonable  skill  and  diligence.'    In  my  opinion 
this  is  the  true  view  of  the  matter,  and  what  Story  here  says 
of  perils  of  the  sea  applies,  I  think,  equally  to  the  perils  of 
the  sea  coming  within  the  designation  of  *  acts  of  God.'    In 
other  words,  all  that  can  be  required  of  the  carrier  is  that  he 
shall  do  all  that  is  reasonably  and  practically  possible  to  en- 
sure the  safety  of  the  goods.     If  he  uses  all  the  known  means 
to  which  prudent  and  experienced  carriers  ordinarily  have 
recourse,  he  does  all  that  can  be  reasonably  required  of  him ; 
and  if,  under  such  circumstances,  he  is  overpowered  by  storm 
or  other  natural  agency,  he  is  within  the  rule  which  gives 
immunity  to  the  effects  of  such  vis  major ^  as  the  act  of  God." 
The  language  here  cited  from  Judge  Story  is  almost  iden- 
tical with  that  used  by  him  in  his  decision  of  the  case   of 
The  Heeside,  2  Sumn.  571.     And  the  court  seems  not  to  have 
observed  his  more  full  and  exact  exposition  of  what  he  un- 
derstood to  be  the  law  in  this  respect  contained  in  the  later 
case  of  King  v.  Shephard,  3  Story  358,  cited  above. 

But  even  under  the  English  rule,  it  was  clearly  the  duty 
of  the  master  to  keep  this  ship  pumped  out,  for  the  preserv- 
ation of  the  cargo,  and  no  case  is  referred  to  which  will  re- 
lieve the  owners  of  the  ship  from  the  consequences  of  not 
keeping  her  pumped  out,  if  the  failure  to  do  so  was  the  re- 
sult of  the  negligence  of  those  employed  by  the  ship  for  that 
purpose.  And  to  hold  otherwise  would  virtually  allow  the 
master  of  the  ship  in  any  exigency  or  condition  of  distress, 
however  slight,  to  delegate  to  other  parties  those  duties 
which,  under  the  contract,  the  ship  has  assumed  towards  the 
owner  of  the  cargo,  holding  him  only  to  due  diligence  in  the 
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choice  of  the  agency  so  employed.  This  would  be  fatal  to 
that  security  which  the  law  merchant  has  thrown  around  the 
goods  entrusted  entirely  to  the  care  and  custody  of  the  ship, 
and  to  that  rule  of  vigilance  which  the  law,  for  wise  reasons 
of  public  policy,  has  imposed  upon  the  master  and  crew  as 
the  chief  support  of  that  security.  It  would,  as  it  seems  to 
me,  be  not  only  without  sanction  from  authority,  but  most 
disastrous  to  the  interests  of  commerce. 

The  questions  raised  as  to  the  burden  of  proof  and  as  to 
whether  the  libellants  have  sustained  the  burden  which  is 
upon  them,  are  very  easily  disposed  of,  so  far  as  this  case  is 
concerned.  Where  goods  are  carried  under  a  bill  of  lading 
which  stipulates  for  their  delivery  in  good  order  and  condi- 
tion, excepting  certain  perils,  as  the  perils  of  the  sea  or  the 
act  of  God,  proof  of  the  failure  to  deliver  the  goods  in  good 
order  thi'ows  the  burden  on  the  ship-owner  to  show  that  the 
damage  resulted  from  the  excepted  peril.  (Clark  v.  Barn- 
welly  12  How.  280.)  If,  then,  it  appears  by  the  proofs  offered 
that  the  damage  resulted  from  a  sea  peril,  this  is  prima  facie 
sufficient  to  bring  the  case  within  the  exception.  {Id.; 
Transp.  Co.  v.  Downer^  11  Wall.  134.)  Therefore,  where  the 
evidence  which  shows  that  the  damage  resulted  from  a  sea 

* 

peril  does  not  also  show  that  there  were  available  to  the 
master  means  of  avoiding  the  damage  which  threatened  the 
goods,  then  the  libellant  must  go  further  and  show  that 
though  the  goods  perished  as  the  result  of  the  excepted  peril, 
yet  that  there  were  means  within  reach  of  the  master  by 
which  he  could  have  averted  the  peril.  Negligence  is  not 
presumed  from  the  mere  occurrence  of  an  accident,  "except 
where  the  accident  proceeds  from  an  act  of  such  a  charactej, 
that  when  due  care  is  taken  in  its  performance  no  injury 
ordinarily  ensues  from  it  in  similar  cases,  or  [except]  where 
it  is  caused  by  the  mismanagement  or  misconstruction  of  a 
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thing  over  wliich  the  defendant  has  immediate  control  and 
for  the  management  and  construction  of  which  he  is  respon- 
sible." '  ( Tnuisp.  Co,  V.  Doicner^  11  Wall.  134.)     But  there  is 
no  case  which  goes  so  far  as  to  hold  that  because  the  goods 
were  damaged  in  consequence  of  a  sea  peril  any  greater  bur- 
den is  thrown  on  the  libellant  than  to  show  that  the  master 
had  at  his  command  the  means  to  have  averted  the  threat- 
ened danger.     The  proof  of  that  and  the  further  admitted  or 
proved  circumstance,  that  the  danger  was  not  averted,  is 
evidence  from  which  the  presumption  of  negligence  in  the 
use  of  those  means  at  once  arises.     It  is,  unexplained,  suffi- 
cient proof  of  negligence.     The  presumption  is  of  the  same 
general  character  as  that  presumption  of  negligence  wjbich 
arises  in  the  first  instance  upon  proof  of  the  failure  to  deliver 
the  goods  in  an  undamaged  condition.     The  cases  relied  on 
by  claimants  to  sustain  their  position  that  the  libellants  should 
have  gone  further  and  affirmatively  proved  that  the  pump 
failed  through  the  negligence  of  the  engineer  or  those  in 
charge  of  it,  are  not  in  point.     They  are  cases  where  the  loss 
was  shown  to  be  ultimately  traceable  to  a  peril  of  the  sea 
and  where  the  evidence  disclosed  no  available  means  on  the 
part  of  the  ship  to  have  averted  the  danger  to  the  goods. 
Now  in  the  present  case  it  appears  that  the  means  at  the 
master's  command  were  ample.    The  ship's  pumps  were  suffi- 
cient for  that  purpose,  if  properly  manned.     He  undoubtedly 
had  a  right  to  use  the  steam  pump  in  place  of  the  ship's 
pumps  if  he  chose  to  do  so,  but  having  employed  this  new 
agency  he  was  bound  by  the  same  rule  of  vigilance  that  gov- 
erned his  whole  conduct  toward  the  cargo,  to  see  to  it  that 
the  pump  was  efficient  and  properly  used.     There  certainly 
is  no  presumption  that  the  stoppage  of  the  steam  pump  was 
caused  by  an  inevitable  accident.     And  the  failure  to  call  the 
engineer  or  others  in  charge  of  it,  to  explain  the  fact,  is  fatal 
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to  the  supposition.  It  must  be  assumed  that  their  testimony 
would  not  aid  the  claimants.  But  if  the  steam  pump  did 
break  down,  the  duty  of  the  master  was  equally  plain  to  put 
the  sliip's  pumps  at  work  at  once.  His  ship's  company,  re- 
duced as  it  was,  consisted  of  ten  men  and  boys,  and  the  men 
in  charge  of  the  steam  pump  were  at  his  service.  The  danger 
could  thus  have  been  wholly  or  partially  averted  until  further 
help  could  be  obtained.  Thus  the  libellants  have  clearly  made 
out  a  case  of  negligence  in  the  failure  to  keep  the  ship  pumped 
out,  and  for  aU  damage  to  the  cargo  resulting  from  the  ship 
being  flooded  on  the  night  of  the  28th  of  December  they  are 
entitled  to  recover. 

A  further  claim  is  made  by  the  libellants  for  damage  to 
the  cargo  by  the  exposure  of  the  bottom  of  the  sugar  to  the 
water,  in  consequence  of  the  suction  pipe  of  the  steam  pump 
not  reaching  lower  than  the  platform.  All  the  time  that  the 
ship  was  discharging  and  while  the  steam  pump  was  at  work 
the  water  was  necessarily  allowed  to  rise  somewhat  above 
the  point  reached  by  this  pump  to  enable  the  pump  to  work. 
Upon  the  proofs,  I  think  it  appeal's  that  some  small  part  of 
the  lower  portion  of  the  sugar  was  thus  constantly  being  alter- 
nately submei^ed  and  drained  of  water.  This  process  neces- 
sarily carried  off  more  or  less  of  the  sugar,  and  for  this  dam- 
age the  ship  is  clearly  responsible.  No  excuse  or  reason  is 
shown  or  suggested  why  the  pipe  was  not  lengthened  or  why 
the  ship's  pumps,  which  reached  this  water,  were  not  employed 
to  pump  it  out,  if  there  was  any  difficulty  or  necessary  delay 
in  properly  adjusting  the  steam  pump.  The  claimants  insist 
that  the  loss  attributable  to  this  cause  is  too  trifling  to  be 
charged  against  the  ship,  but  the  negligence  being  entirely 
clear  the  amount  of  the  damage  is  not  material.    Whatever 

loss  ensued  from  this  cause  the  ship  is  liable  for. 

40 
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A  further  claim  of  damage  is  made  in  consequence  of 
delay  in  delivering  the  cargo.  The  delivery  stopped  at  some 
time  on  Saturday,  December  30th,  and  was  not  resumed  un- 
til Wednesday,  January  3d.  The  cause  of  the  stoppage  was 
that  the  ship  became  crank,  and  the  ballast  which  the  con- 
signees of  the  ship  had  intended  to  put  on  board  for  the  out- 
ward voyage  was  not  at  hand  on  Saturday,  and  owing  to  the 
intervention  of  Sunday  and  New  Tear's  day  and  the  severity 
of  the  weather,  the  ballast  was  not  got  to  the  ship  till  Tues- 
day  afternoon,  although  when  it  was  discovered  that  the  ship 
was  getting  crank  some  efforts  were  made  to  hmxy  it  up. 
The  effect  of  the  delay  was  to  increase  to  some  extent  the 
necessary  loss  by  drainage  of  this  mass  of  wet  sugar.  I'hat 
the  ship  owner  owes  some  duty  to  the  owner  of  the  cargo  in 
the  preservation  from  further  loss  of  goods  already  damaged 
by  a  sea  peril  is  unquestionable.  (Notara  v.  Henderson,  L.  R. 
7  Q.  B.  225.)  There  is  nothing  unlawful  or  in  the  view  of 
the  maritime  law  improper  in  the  delivery  of  cai^o  on  Sun- 
day or  festival  days,  especially  where  such  delivery  is  neces- 
sary to  avert  loss.  (liichardson  v.  Goddard^  23  How.  28.) 
And  although  a  carrier  seems  not  to  be  held  generally  to 
more  than  reasonable  diligence  as  respects  the  time  of  deliv- 
ery {Bmddon  v.  The  Great  Northern  Railway  Coinpany,  28  L. 
J.  N.  S.  (Com.  L.)  p.  51),  yet  it  seems  but  reasonable  that  the 
delivery  should  be  continued  on  Sundays  and  holidays  if 
thereby  any  considerable  damage  to  the  goods  woidd  be 
averted.  But  where  the  owner  of  the  goods  is  at  hand  and 
knows  the  circumstances  and  no  request  to  do  this  is  made, 
it  may  be  doubted  if  the  ship  is  chargeable  with  negligence 
from  this  cause.  It  seems,  however,  unnecessary  at  this 
stage  of  the  case  to  determine  these  questions,  or  the  further 
question  whether  there  was  fault  in  not  having  the  ballast  at 
the  ship  on  Saturday,  because  so  far  as  the  loss  which  result- 
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ed  from  the  floodiBg  of  the  ship  on  Thursday  night  was 
aggravated  by  any  delay  in  delivery,  the  ship  is  liable  for  that 
additional  loss  as  a  part  of  the  loss  caused  by  the  flooding, 
and  it  does  not  distinctly  appear  that  the  loss  necessarily 
resulting  from  the  original  wetting  of  the  cargo  was  appreci- 
ably enhanced  by  the  slowness  of  the  delivery.  Therefore, 
any  such  question  of  liability  may  well  be  left  tiU  the  report 
of  the  commissioner  as  to  the  amount  of  the  damage  shall 
disclose  the  fact  that  the  question  really  arises. 

Decree    for  libellants  and  reference  to  compute  dam- 
ages. 

For  libellants,  R,  D,  Benedict 

For  claimants,  71  E,  Stillnian  <&  W.  A.  Butler, 


FEBRUARY,  1879. 

THE  BEIG  SLOGA. 

Damage  to  Cargo.— Burden  of  Proof. — Stowage  and  Dunnage. 

A  brig  haying  taken  on  board  at  Pernambuco  a  quantity  of  mats  of  sugar  to 
be  brought  to  New  York,  under  a  charter  and  bills  of  lading  which  excepted 
perils  of  the  seas,  the  sugar  on  her  arrival  at  New  York  was  found  to  have 
been  washed  entirely  out  of  some  mats  and  partly  out  of  others.  The  con- 
signees filed  a  libel  against  the  brig  to  recover  the  loss  as  being  occasioned 
by  bad  stowage  and  lack  of  sufficient  dunnage.  The  sugar  was  green  sugar 
and  liable  on  that  account  to  excessive  (drainage,  but  it  appeared  that  twelve 
per  cent  was  the  limit  of  drainage  usual  in  such  sugars  on  such  a  voyage, 
which  was  much  less  than  this  had  lost.    It  appeared  that  the  brig  met  with 
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severe  weather  on  the  voyage,  but  the  log  showed  that  she  was  kept  piunped 
during  the  voyage  and  that  the  pumps  were  able  to  keep  her  free  all  the 
time,  and  she  made  no  more  water  after  the  heaviest  gale  than  at  first: 

ffeldy  That  the  burden  was  on  the  brig  to  show  that  the  loss  was  occasioned 
by  a  peril  of  the  sea,  the  consequences  of  which  could  not  have  been  guarded 
against  by  the  master  and  crew  with  the  means  available  to  them; 

That  the  comparatively  good  condition  of  the  top  of  the  cargo  showed  that 
the  loss  was  not  occasioned  by  the  vessel's  having  taken  in  water  tlu>ough 
the  seams  of  the  deck ; 

That,  as  appeared  from  her  log,  the  crew  had  been  at  aH  times  able  to  con- 
trol the  leak,  and  the  water  did  not  appear  at  any  time  to  have  been  as  deep 
in  her  as  the  platform  on  which  the  sugar  was  stowed,  and  that  the  injuiy 
to  the  sugar  was  caused  by  the  water  reaching  it  in  the  bilges  when  the  ves- 
sel rolled; 

That,  on  the  evidence,  the  vessel  did  not  have  sufficient  dimnage  under  the 
cargo  in  the  bilges  to  protect  the  cargo  from  such  injury ;  that  such  lack  of 
dunnage  was  bad  stowage  and  the  vessel  was  liable  for  the  damage  to  the 
cargo  therefrom. 

Choate,  J.  This  is  a  libel  by  Edward  F.  Davison  et 
al.  against  the  brig  Sloga  for  failure  to  deliver  in  good  order 
and  condition  a  cargo  of  sugar  shipped  at  Pernambuco^under 
charter  and  bill  of  lading,  which  excepted  only  "all  the  dan- 
gers and  accidents  of  the  seas  and  navagition  of  whatsoever 
kind."  The  vessel  left  Pemambuco  on  the  13th  of  Novem- 
ber, 1873,  having  shipped  5100  bags  of  green  sugar  consigned 
to  the  libeUants.  Her  voyage  was  from  Pemambuco  to 
Hampton  Boads  for  orders  and  thence  to  her  port  of  dis- 
charge. She  arrived  at  Hampton  Boads  and  there  received 
her  orders  for  New  York  and  arrived  in  this  port^January 
19th,  1874.  Upon  the  delivery  of  her  cargo,  it  was  found 
that  59  bags  were  entirely  empty  and  329  bags  slack  and 
greatly  reduced  in  the  quantity  of  their  contents,  and  it  is 
to  recover  damage  for  this  loss  that  the  suit  is  brought.  The 
libel,  after  alleging  the  failure  to  deliver  according  to  the  bill 
of  lading,  charges  that  the  loss  was  caused  by  the  "careless, 
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negligent  and  improper  manner  in  which  the  said  merchan- 
dise was  stowed  and  the  absence  and  want  of  proper  dun- 
nage and  the  want  of  proper  care  on  the  part  of  the  master, 
his  officers  and  crew  and  persons  employed  by  him  or  them, 
and  by  reason  of  their  careless  and  negligent  failure  to  fur- 
nish proper,  or  any  dunnage,  in  the  bilge,  and  between  the 
sugar  and  sides  of  the  vessel  many  bags  of  sugar  were 
sweated  and  stained  by  sea  water  and  the  heat  of  the  vessel, 
by  reason  of  such  want  of  proper  dunnage,  whereby  the  sugar 
ran  out  of  many  of  the  bags  entirely,  and  partly  out-  of  other 
bags,  from  leakage  and  from  sea  water  blown  through  the 
ceiling  in  heavy  weather."  The  answer  avers  that  the  sugar 
was  shipped  in  bad  condition ;  that  it  was  new  and  raw  sugar, 
dripping  with  molasses  when  shipped ;  that  the  sugar  was 
stowed  by  a  stevedore  exclusively  employed  and  controlled 
by  the  shipper,  and  that  therefore  the  ship  is  not  responsible 
for  any  fault  in  the  stowage ;  that  the  cargo  was,  in  fact,  well 
and  properly  stowed  and  strictly  in  accordance  with  the  cus- 
tom of  the  port  of  Pemambuco ;  that  the  loss  of  weight  was 
caused  by  the  raw  and  green  condition  of  the  sugar  and  the 
great  quantity  of  molasses  that  drained  out  of  it ;  that  the 
vessel  encountered  heavy  gales,  losing  spars  and  sails,  having 
her  decks  swept  ma^iy  days  by  the  sea ;  that  though  the  brig 
was  tight,  staunch  and  strong,  she  was  strained  by  the  violence 
of  the  wind  and  sea,  and  took  in  water  through  her  seams, 
and  that  by  the  rocking  and  pitching  on  the  sea  the  pressure 
of  the  cargo  was  increased  and  by  this  pressure  the  molasses 
was  more  and  more  pressed  out,  and  that  this  was  the  cause 
of  some  of  the  bags  being  found  empty  and  others  greatly 
reduced  in  weight. 

As  to  the  defence  that  the  ship  is  not  responsible  be- 
cause the  shippers  undertook  to  stow  the  cargo  themselves,  it 
is  enough  to  say  that  by  the  terms  of  the  charter  party  the 
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ship  was  clearly  bound  to  receive  and  stow  the  cargo,  and 
there  is  no  evidence  that  by  any  other  or  sabsequent  agree- 
ment she  was  ever  released  from  this  obligation.  And  I  do 
not  understand  that  the  testimony  of  the  master  is  that  he 
^did  not  receive  and  direct  the  stowage  of  the  cai^o.  At  any 
rate,  if  it  will  bear  that  construction,  it  is  not  sufficient  proof 
of  the  fact  against  the  evidence  of  the  charter  party  and  bill 
of  lading  and  the  testimony  taken  at  Pemambuco. 

The  cargo  consisted  of  green  or  unclayed  sugar,  and  the 
proof  is  clear  that  such  sugars  are  subject  to  a  considerable 
loss  of  weight ;  but  the  evidence  is  positive  and  sufficient  to 
show  that  this  cargo  consisted  of  bags  of  sugar  in  good  order 
and  condition,  for  this  class  of  sugars,  when  shipped,  and 
while  the  ship  must  have  the  benefit  of  a  full  allowance  for 
loss  of  weight,  so  far  as  it  can  be  probably  attributed  to  the 
dripping  of  the  molasses  from  such  sugar,  yet  there  is  noth- 
ing in  the  evidence  which  warrants  the  conclusion  that  from 
the  mere  character  and  nature  of  the  sugars,  even  when  sub- 
mitted to  the  heavy  pressure  caused  by  the  superincumbent 
weight  of  cargo  or  the  rocking  and  tossing  of  the  ship  at  sea 
in  heavy  weather,  the  bags  would  be  entirely  emptied  of 
their  contents  or  shrunk,  as  the  bags  were  in  this  case.  So 
far  as  evidence  has  been  given  on  that  point,  twelve  per  cent 
loss  of  weight  is  about  the  limit  to  be  ascribed  to  this  cause* 
The  fact  that  the  bill  of  lading  contained  the  words  "weight 
and  contents  unknown,"  is  of  no  importance  in  this  case, 
first,  because  these  words,  being  part  of  the  printed  blank 
used  for  making  out  the  bill  of  lading,  are  controlled  by  the 
written  parts  of  the  bill  which  give  the  number  of  bags  of 
sugar  received  and  their  weight,  and,  secondly,  because  the 
proof  is  sufficient  as  to  the  actual  weight  and  condition  of 
the  sugar  delivered  to  the  ship. 
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There  is  some  confusion  and  contradiction  in  the  testi- 
mony as  to  whereabouts  in  the  ship  these  empty  and  slack 
1;)ags  were  found,  but  the  weight  of  the  evidence  is  that  they 
were  found  in  the  bottom  of  the  cargo,  some  on  the  platform 
on  which  the  cargo  was  laid  and  along  the  keelson,  but  the 
greater  part  of  them  in  the  bilges  of  the  vessel.  It  is  proved 
by  the  testimony  of  both  sides  that  th«  upper  part  of  the 
cargo  .was  found  to  be  in  good  order,  somewhat  stained  by 
the  sweat  of  the  hold  or  by  sea  water  blown  in  about  the 
hatches,  but  not  appreciably  injured  or  showing  any  marks 
of  having  been  so  wet  from  above  as  to  be  reduced  in  weight 
from  that  cause.  I  take  this  to  be  conclusive  evidence  that 
while  there  is  no  possible  explanation  of  the  condition  of  the 
empty  and  slack  bags  except  that  the  sugar  was  washed  out 
by  sea  water,  the  water  which  did  the  damage  did  not  come 
from  above  through  the  deck  or  hatches  and  find  its  way 
thus  through  the  mass  of  the  sugar  to  the  bottom.  It  also 
appears  that  the  inner  ceiling  of  the  ship  was  well  caulked 
and  that  after  the  discharge  hardened  sugar  was  observed 
upon  the  sides  of  the  ceiling  where  the  bags  had  rested.  It 
would  be  contrary  to  the  evidence,  therefore,  to  conclude  that 
the  sea  water  which  did  the  damage  was  blown  through  this 
inner  ceiling,  as  seems  to  be  suggested  in  the  libel,  or  that  it 
found  its  way  down  along  this  ceiling  from  above  to  the  low- 
er part  of  the  hold.  At  the  bottom  of  the  hold,  and  raised 
fourteen  inches  above  the  bottom  of  the  ship  at  the  keelson, 
was  a  permanent  platform  of  planks,  rutming  athwart-ships 
at  a  very  slight  incline  upwards  and  joining  the  side  at  the 
bilge  keelson  where  the  caulked  inner  ceiling  stopped.  This 
platform  was  of  planks  laid  close  together  but  not  caulked, 
nor  was  it  water-tight,  and  the  effect  of  aU  the  evidence  is 
that  the  sea  water  which  did  the  damage  reached  the  cargo 
through  this  platform  from  the  bottom  of  the  ship. 
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Tlio  rule  of  law  to  be  applied  to  this  case  is  too  well 
flottl(Hl  to  require  any  extended  comment.  The  ship  is  bound 
by  its  contract  to  deliver  the  cargo  in  good  order  and  condi- 
tion, uulciSH  prevented  from  doing  so  by  the  excepted  peril. 
If  th(?  cargo  is  delivered  in  a  damaged  condition,  the  burden 
iH  on  the  ship  to  show  that  the  case  comes  within  the  excep- 
tion contained  in  the  bill  of  lading.  If,  then,  the  ship  shows 
that  it  has  encountered  a  sea  peril  to  which  the  injury  can 
be  properly  attributed,  and  that  peril  is  shown  to  have  been 
adequate  to  produce  the  injury,  and  it  does  not  appear  that 
there  wore  at  the  command  of  the  master  sufficient  means  to 
overcome  the  peril  or  prevent  the  damage  likely  to  result 
th(»refrom  to  the  cargo,  then  the  ship  will  be  held  to  have 
mad(^  out  a  irrlma  facie  defence  and  it  wiU  be  incumbent  on 
the  libellants  to  produce  further  evidence  of  negligence. 
{^Vlark  V.  Barnwell,  12  How.  270;  Propeller  Niagara  v. 
Cordesy  21  How.  7 ;  Tramp,  Co,  v.  Downe7\  11  Wall.  129 ; 
The  Shaml,  ante  p.  294.)  But  the  ship  does  not  excuse  damage 
to  the  cargo  as  caused  by  a  peril  of  the  sea  if  the  damage 
could  have  been  prevented,  notwithstanding  the  peril  en- 
countered, by  the  utmost  exertions  of  the  master  and  crew 
and  the  full  use  of  all  the  resources  at  the  command  of  the 
ship,     {Same  caaes,) 

Now,  in  this  case,  the  defence  attempted  is  that  the  dam- 
j\go,  so  far  as  it  is  not  attributable  to  the  intrinsic  character 
of  the  sugar  itself,  was  caused  by  peiils  of  the  sea — that  the 
cai'go,  being  properly  stowed  and  dunnaged,  was  injured  by 
st^a  water  taken  in  during  violent  storms  and  heavy  weather 
at  sea,  and  which  washed  the  cargo  and  melted  and  washed 
the  sugar,  in  spite  of  the  necessaiT  diligence  and  care  of  the 
master  and  crew.  This  defence  is  to  be  determined  by  the 
decision  of  two  questions :  Jfrsfy  did  the  ship,  through  stress 
of  weather  and  the  violence  of  the  winds  and  seas,  take  in  so 
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much  sea  water  as  can  account  for  the  damage  done  to  the 
cargo,  and  which  damage  the  utmost  exertions  of  the  ship's 
company  were  unable  to  prevent  and  resist  ? — and,  secondly^ 
was  the  injury  caused  in  whole  or  in  part  by  bad  stowage  of 
the  cargo  and  insufficient  dunnage  ?  As  to  the  first  of  these 
questions,  the  evidence  is  chiefly  to  be  drawn  from  the  testi- 
mony of  the  master,  officers  and  crew,  and  from  the  log  of 
the  vessel.  By  the  log  and  all  the  testimony,  it  appears  that 
the  brig  was  a  remarkably  tight  ship.  The  fact  has  already 
been  referred  to,  that  though  she  encountered  very  rough 
weather,  and  her  decks  were  swept  by  the  seas,  she  took  no 
water  in,  in  that  way,  of  any  consequence.  The  log  and  testi- 
mony show  that,  while  she  was  lying  at  Pemambuco  receiv- 
ing her  cargo,  she  made  almbst  no  water,  her  pumps  bringing 
up  molasses  which  drained  out  of  the  sugar.  On  the  day  she 
left  port  the  entry  in  the  log  is  "  pump  gave  five  inches 
molasses  every  twelve  hours,"  and  on  the  second  day  out 
with  smooth  sea,  "  three  inches  water  mixed  with  molasses 
every  eight  hours,"  and  the  same  entry  occurs  on  the  26th  of 
November  and  afterwards  at  intervals  till  the  5th  of  Decem- 
ber, and  again  on  the  19th  and  21st  of  December.  It  was 
not  till  the  23rd  of  December  that  the  vessel  met  any  rough 
weather.  On  that  day  the  weather  became  bad  towards 
night,  and  by  the  log  at  midnight  the  wind  blew  a  gale  from 
the  S.  E.  and  the  sea  began  to  wash  the  deck.  The  log  con- 
tains the  entry :  "  Pumping  is  done  every  two  hours,  making 
three  to  four  inches  water."  On  the  24th,  the  sea  was  very 
rough,  "  causing  her  to  roll  fearfully,"  "  three  to  four  inches 
water  pumped."  At  noon  of  the  25th,  "  a  fearful  gale  breaks 
out,  with  such  a  heavy  sea  that  the  deck  is  filled  with  water, 
washing  several  things,  the  kitchen,  the  fowl  basket,  etc. 
The  pump  is  at  work  every  hour,  and  fear  is  entertained  that 

the  cargo  has  been  damaged  by  the  rolling  of  the  vessel. 

41 
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On  the  26tli,  **  a  furious  gale  and  deck  continually  under 
water.  About  2  p.  m.  the  wind  nearly  oversets  the  vessel, 
rendering  her  steerless,"  "pumping  done  every  hour  to 
avoid  damage  to  cargo."  For  the  next  four  days  the  log 
shows  strong  winds  and  heavy  seas,  the  pumps  being  worked 
with  "  usual  rate  of  water,"  and  that  without  further  notice- 
able weather  or  any  observable  leak  she  arrived  at  Hampton 
Boads  on  the  2nd  of  January.  She  left  Hampton  Boads 
January  11th.  On  the  12th,  by  the  log,  with  pretty  rough 
sea,  **  pumping  was  done  every  six  hours,  making  always 
water  mixed  with  molasses."  On  the  13th,  "  pumping  was 
done  every  four  hours."  On  the  15th,  "  every  two  hours." 
The  next  two  days  were  clear  and  pleasant.  On  the  17th, 
"pumping  done  every  twelve  hours,  making  water  mixed 
with  molasses."  On  the  18th  they  took  the  pilot  and  a  tug 
to  bring  them  to  an  anchorage  in  this  port.  The  testimony 
of  the  master  and  crew  certainly  adds  little  or  nothing  to  the 
strength  of  the  evidence  to  be  gathered  from  the  log  as  to 
the  perils  of  the  sea  encountered  upon  this  voyage.  The 
captain  testified  that  they  had  good  weather  during  the 
earlier  part  of  the  voyage ;  that  they  pumped  every  twelve 
hours,  pumping  out  molasses,  but  very  little  water ;  that 
they  had  very  hard  weather  by  Cape  Hatteras,  commencing 
about  the  23rd  of  December,  the  first  gale  lasting  about 
twenty-four  hours,  so  that  they  had  to  lay  to,  losing  some 
sails,  the  kitchen,  etc.,  and  som^  of  the  bulwarks ;  that  on 
the  26th  and  27th  they  had  a  still  heavier  gale,  and  he  says 
that  in  the  heavy  weather  they  pumped  every  hour  and 
found  she  was  leaking  three  inches  an  hour,  but  he  says 
they  kept  h^r  free^  that  they  pumped  up  molasses  with  water. 
After  that,  till  they  arrived  at  Hampton  Roads,  the  weather 
was  more  moderate,  and  they  pumped  every  two,  every  four, 
and  every  six  hours.    As  to  the  weather  after  leaving  the 
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Boads,  lie  says  that  for  the  first  few  days  it  was  very  rough 
weather,  a  gale  continuing  two  days  with  a  rough  cross  sea. 
It  is  to  be  observed  that  the  pumping  up  of  molasses  mixed 
with  water  was  an  incident  of  the  entire  voyage  and  not 
noticeably  increased  after  the  greatest  gale  they  encountered, 
on  the  26th  and  27th  of  December.  One  of  the  crew  testifies 
that  during  the  fine  weather  after  leaving  Pemambuco  they 
pumped  every  six  or  every  twelve  hours,  according  to  the 
weather,  that  it  took  ten  to  twenty  minutes  to  free  her,  and 
that  during  the  rough  weather  when  they  pumped  once  an 
hour,  it  took  ten  to  fifteen  minutes  to  free  her.  The  mate 
testified  that  during  the  gale  of  the  26th  of  December,  she  was 
on  her  beam  ends  ten  or  fifteen  minutes,  and  that  the  carry- 
ing away  of  her  sails  righted  her.  Giving  all  proper  credit 
to  this  evidence,  it  is  apparent  that  the  vessel,  although  she 
met  several  days  of  veiy  rough  weather,  and  at  least  one 
gale  of  exceptional  violence,  yet  at  no  time  had  any  leak 
which  was  not  entirely  under  the  control  of  the  crew,  nor 
was  the  weather  such  at  any  time  as  prevented  the  regular 
working  of  the  pumps  and  keeping  the  vessel  free  of  water. 
If  the  pumps  were  diligently  attended  and  she  was  kept  free, 
as  the  officers  and  crew  swear,  it  is  difficult  to  account  for  so 
large  damage  by  sea  water  as  is  proved  in  this  case,  provided 
the  cargo  was  properly  stowed  and  dunnaged.  Wliile  a  ves- 
sel is  not  to  be  expected  to  stow  and  dunnage  her  cargo  to 
keep  it  out  of  the  reach  of  the  water  if  she  springs  a  leak 
which  cannot  be  controlled  by  the  pumps,  it  is  not  too  much 
to  require  her  upon  an  Atlantic  voyage  in  winter  to  stow  and 
dunnage  it  so  that  if  her  pumps  work  well  and  she  does  not 
spring  a  leak  which  they  cannot  control,  the  cargo  shall  be 
safe  from  damage  by  sea  water  from  the  mere  rolling  and 
pitching  of  the  vessel  in  the  sea  in  heavy  weather,  and  an 
occasional  severe  gale.     And  upon  the  whole  testimony  I  do» 
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not  think  I  should  be  warranted  in  holding  that  the  ship  has 
shown  that  she  encountered  such  perils  of  the  sea,  adequate 
to  account  for  the  damage,  and  uncontrollable  by  the  re- 
sources at  the  command  of  the  ship,  as  will  account  for  the 
damage  and  throw  upon  the  libellants  the  burden  of  making 
out  a  further  case  of  negligence.  In  this  posture  of  the  case 
it  is  not  for  the  libellants  to  prove  afcmatively  how  it  was 
that  the  water  rose  in  the  ship  so  as  to  submerge  the  cargo. 
Negligence  of  the  ship  is  presumed  from  the  fact  that  the 
damage  was  done  and  that  the  means  of  preventing  i1  were 
at  hand.  The  ship  has  on  this  point  failed  to  make  out  her 
defence. 

On  the  other  question,  whether  the  ship  was  imperfectly 
dunnaged  in  the  bilges,  the  evidence  is  very  conflicting.  The 
claimants  take  the  ground,  first,  that  the  ship  was  of  such  a 
build  that  she  needed  no  dunnage  in  the  bilge  except  the 
very  slight  layer  of  bamboo  mats  and  palm  leaves  which  are 
admitted  to  have  been  there  ;  tliat  she  was  so  sharp  that  in 
fact  she  had  no  bilge,  and,  secondly,  if  she  had  a  bilge  and 
needed  dunnage,  she  was  well  dunnaged  with  wood,  boards 
and  planks  below  the  palm  leaves  and  mats.  The  grounds 
thus  taken  are  somewhat  diflBicult  to  reconcile.  And  it  is  not 
obvious  why  the  master  should  have  taken  the  trouble  to 
dunnage  with  wood  and  plank,  if  no  dunnage  was  necessary. 
As  to  this  claim,  it  is  enough  to  say  that  the  weight  of  evi- 
dence is  very  strongly  against  the  claimants ;  that  the  evi- 
dence does  not  warrant  the  conclusion  that  any  thing  was 
used  to  keep  the  bags  of  sugar  from  the  skin  of  the  ship  at 
the  bilges  except  mats  and  palm  leaves  and  a  few  bamboo 
sticks,  so  laid  and  at  such  intervals  as  not  to  prevent  the 
bags  of  sugar  from  being  closely  pressed  down  against  the 
skin  of  the  vessel.  On  the  other  question,  whether  the  build 
of  the  vessel  was  such  as  to  require  dunnage  at  the  bilges, 
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there  is  a  great  deal  of  testimony  of  experts,  conflicting,  of 
course,  and  much  of  it  very  unsatisfactory.  The  result  of  the 
testimony  is,  I  think,  that  she  was  a  sharp  vessel,  but  not  so 
sharp  as  to  carry  her  cargo  safely  without  several  inches  of 
additional  dunnage  in  the  bilges,  such  as  the  claimants  at- 
tempted but  failed  to  prove  was  there.  The  most  satisfac- 
tory evidence  on  this  point  is  the  behavior  of  the  vessel  her- 
self and  the  condition  of  her  cargo  when  she  arrived.  It 
cannot  but  be  admitted  that  in  arranging  the  dunnage  it 
should  be  so  proportioned  as  to  protect,  with  an  approach  to 
an  equality,  the  different  parts  of  the  cargo.  The  object  of 
dunnage  in  the  bilges  is  to  protect  the  cargo  in  that  part 
when  the  ship  rolls  over  or  is  on  her  beam-ends,  whereby  this 
shall  be  brought  to  be  the  lowest  part  of  the  ship  to  which 
aU  the  water  in  her  will  run.  Now,  in  this  case  the  great  dis- 
proportion of  the  damage  at  the  bilges  seems  to  me  to  indi- 
cate that  she  was  not  proportionately  well  dunnaged  there 
and  this  strongly  confirms  what  I  think  is  the  weight  of  the 
evidence  that  she  required  more  dunnage  there.  Of  course  the 
wetting  of  the  bags  of  sugar  in  the  bilges  and  the  collecting 
of  the  water  there  and  the  drainage  from  these  wet  bags 
would  have  a  strong  tendency  when  the  vessel  was  thrown 
over  the  other  way  to  carry  the  w^ater  back  along  the  planks 
of  the  platform  towards  the  keelson,  and  in  this  way  the  wash- 
ing out  of  the  sugar  in  the  bags  along  the  keelson  can  be  ac- 
counted for,  even  if  the  water  was  not  allowed  to  rise  so  high 
under  the  platform  as  to  have  otherwise  washed  this  part  of 
the  cargo.  The  water  in  the  bilges  would  not  all  immediately 
find  its  way  through  the  cracks  of  the  platform,  especially  as 
the  bags  of  sugar  were  not  raised  from  the  platform  at  all, 
except  by  the  thickness  of  the  mats  and  leaves. 

On  the  ground,  therefore,  that  the  ship  has  failed  to  show 
that  the  damage  to  the  cargo  was  caused  by  a  peril  of  the  sea, 


32«  SOlTTHERN  DISTRICT  OF  NEW  YOBIt, 


The  Brig  Jeremiah. 


and  that  it  is  proved  that  it  was  caused  in  whole  or  in  large 
part  by  insufficient  stowage  and  dunnage,  there  must  be  a 
decree  for  the  libellants,  with  costs,  and  a  reference  to  com- 
pute the  amount  of  the  damages. 

For  libellants,  Geo,  IL  Forster, 
For  claimants,  W,  R,  Beebe. 


MARCH,  1879. 
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Collision  at  Sea  off  Barnsgat. — Sailing  Vessbls. — Etidenob. — 

Rbferenob. 


A  collision  took  place  in  the  night  between  a  schooner  and  a  brig,  off  Barne- 
gat.  The  wind  was  E.  N.  £.  and  the  schooner  was  sailing  N.  by  E.  and 
the  brig  was  sailing  S.  by  W.  The  schooner  alleged  that  she  saw  the  brig 
a  little  on  her  lee  bow ;  that  she  kept  her  course ;  that  the  brig  luffed  and 
came  into  her,  striking  her  on  the  port  side.  The  brig  alleged  that  she 
made  the  schooner  a  little  on  her  starboard  bow,  being  about  three-quarters 
of  a  mile  away,  and  showing  no  light ;  that  the  brig  then  luffed  about  three 
points ;  that  the  schooner  then  also  changed  her  course  across  the  bows  of 
the  brig  and  thus  caused  the  collision : 

Held,  That  the  evidence  of  the  witnesses  on  the  brig  as  to  a  change  of  course 
on  the  part  of  the  schooner  did  not  overpower  the  positive  evidence  of  the 
master  of  the  schooner,  who  was  at  her  wheel,  that  her  wheel  was  not 
changed,  but  that  she  kept  her  course ; 

That  what  the  witnesses  from  the  schooner  testified  as  to  what  they  saw  of 
the  navigation  of  the  brig  agreed  with  the  evidence  from  the  bng  as  to 
what  she  did,  except  as  to  the  time  when  it  wba  done ; 

That  the  story  of  the  brig's  witnesses  as  to  the  alleged  change  of  course  of  the 
schooner  was  not  sustained ; 
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That  the  evidence  of  the  master  of  the  schooner  as  to  the  position  of  the  brig 
when  she  was  seen  was  more  to  be  relied  on  than  was  the  evidence  of  the 
men  on  the  bow  of  the  brig  as  to  the  position  of  the  schooner  when  seen,  be- 
cause he  had  the  masts  of  his  vessel  to  range  her  by ; 

That  on  the  evidence,  the  collision  was  due  to  careless  observation  on  board 
the  brig,  and  to  the  change  of  course  which  she  made  by  luffing,  instead  of 
porting,  and  that  she  was  in  fault  and  was  liable. 

Choate,  J.  This  is  a  libel  by  the  owners  of  the  schooner 
P.  A.  Sanders  against  the  brig  Jeremiah  to  recover  dam- 
ages for  the  loss  of  the  schooner  by  a  collision  with  the 
brig. 

The  collision  took  place  about  six  miles  oflF  the  Jersey 
coast,  a  little  to  the  north  of  Bamegat,  about  three  o'clock 
in  the  morning  of  the  16th  of  March,  1876.  The  schooner 
was  bound  on  a  voyage  from  Virginia  to  New  York  with  a 
load  of  wood.  The  brig  was  bound  on  a  voyage  from  New 
York  to  Cardenas  and  was  light. 

The  case,  as  stated  in  the  libel,  is  that  the  night  was 
clear  and  starlight,  the  wind  blowing  about  a  five-knot  breeze 
from  or  about  E.  N.  E. ;  that  the  schooner  was  close-hauled, 
sailing  by  the  wind  about  N.  by  E. ;  that  the  brig  had  the 
wind  free  and  all  sail  set ;  that  when  the  brig  was  first  seen 
she  was  to  the  leeward  of  the  schooner,  bearing  directly 
down  on  her,  but  so  as  to  have  cleared  the  schooner  by  keep- 
ing off  a  little  ;  that  instead  of  doing  so  she  came  directly 
down  on  the  schooner,  striking  her  on  the  port  side  between 
the  foremast  and  the  forerigging ;  that  the  collision  was 
caused  by  the  negligence  of  those  in  charge  of  the  brig,  by 
not  keeping  a  good  lookout  and  in  not  keeping  off,  and  in  a 
general  recklessness  in  her  navigation.  The  answer  of  the 
brig  is  that  the  night  was  clear,  the  wind  about  E.  N.  E.,  a 
four-knot  breeze,  the  brig  on  a  course  S.  by  W. ;  that  the 
lookout  reported  a  vessel  on  the  starboard  bow ;  that  they 
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saw  her  sails,  but  no  light,  and  she  was  then  about  three- 
quarters  of  a  mile  away ;  that  she  bore  about  half  a  point  on 
the  starboard  bow  of  the  brig,  and  immediately  the  mate, 
whose  watch  it  was,  gave  an  order  to  luff,  which  was  done, 
and  she  came  up  about  three  points,  thus  bringing  the 
schooner  three  to  three  and  a  half  points  on  the  starboard 
bow  of  the  brig  ;  that  owing  to  this  change  of  course  it  be- 
came necessary  to  haul  in  the  braces,  and  the  lookout  was 
called  to  assist  in  doing  so,  and  that  this  had  scarcely  been 
completed  when  it  was  discovered  that  the  schooner  had 
changed  her  course  and  was  standing  directly  across  the 
bows  of  the  brig  and  was  only  a  few  feet  distant  from  her, 
and  instantly  thereafter  the  collision  took  place ;  that  the 
collision  was  caused  by  the  fault  of  the  schooner  in  not 
keeping  her  course,  in  not  keeping  a  good  lookout,  and  in 
changing  her  course  and  standing  across  the  bows  of  the 
brig,  and  in  not  having  proper  Ughts,  and  in  not  having  them 
properly  burning. 

Captain  Leek,  the  master  of  the  schooner,  was  at  the 
wheel,  and  he  testifies  that  he  was  sailing  by  the  wind  close- 
hauled,  heading  about  N.  by  E. ;  that  he  had  two  men  for- 
ward, one  of  whom,  Wright,  was  acting  as  lookout ;  that  the 
lookout  reported  "  a  vessel  to  leeward  ; "'that  almost  at  the 
same  moment  he  saw  the  vessel  approaching,  about  a  point 
to  leeward  ;  that  he  could  see  her  sails,  but  not  her  lights ; 
that  she  was  perhaps  three  hundred  yards  off ;  that  he  kept  on 
his  course,  merely  trying  to  keep  her  as  close  as  possible  to 
the  wind ;  that  she  will  not  sail  nearer  than  five  points 
to  the  wind  ;  that  instead  of  keeping  off  the  brig  luffed 
and  ran  into  him  ;  that  both  his  lights  were  set  and  burn- 
ing brightly;  that  he  took  them  down  and  blew  them 
out  after  the  collision.  The  two  other  men  on  the  deck 
of   the    schooner   were    colored    men    from    the    eastern 
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shore  of  Maryland  ;  one  of  them,  Wright,  was  called  as  a 
witness  by  iihe  libellants.  The  other  was  not  called,  and  it 
was  shown  that  all  reasonable  efforts  to  find  him  had  failed. 
Wright,  who  was  evidently  a  very  unintelligent  person,  testi- 
fied that  he  was  acting  as  lookout ;  that  he  was  forward  on 
the  deck  load  ;  that  they  were,  at  the  time  of  the  collision, 
sailing  close-hauled,  N.  by  E.,  the  wind  being  E.  N.  E. ;  that 
the  first  he  saw  of  the  brig  was  about  a  hundred  yards  ahead 
of  them  a  little  on  the  lee  bow  ;  that  he  sung  put  to  the  cap- 
tain "  a  schooner  on  our  lee  bow,"  and  that  then  he  started 
and  ran  aft ;  that  when  he  first  saw  the  brig  she  was  bound 
down  the  coast  and  he  could  see  both  her  Ughts.  He  says 
that  the  brig  struck  the  schooner  on  her  lee  bow.  When 
asked  which  bow  was  his  lee  bow,  he  answered  the  starboard 
bow  ;  he  testified  that  he  saw  the  captain  take  down  and 
blow  out  the  schooner's  lights  after  the  collision.  He  said 
that  the  deck  load  was  nine  feet  high,  and  that  from  where 
the  captain  stood  at  the  wheel  he  could  not  see  anything 
forward  on  account  of  the  deck  load ;  that  as  soon  as  he 
reported  the  light  he  went  aft,  and  before  he  got  aft  the 
vessels  were  together.  He  further  said  that  the  wind  struck 
on  the  port  side  of  the  schooner.  It  is  evident  that  unless 
the  schooner  changed  her  course  just  befoi'e  the  collision, 
this  witness  has  confounded  port  and  starboard,  for  it  admits 
of  no  question  that  the  wind  had,  until  just  before  the  colli- 
sion, been  on  the  starboard  side  of  the  schooner,  and  her  port 
side  was  her  lee  side.  And  all  the  witnesses  agree  that  she 
was  struck  on  her  port  side. 

On  the  brig  it  was  the  mate's  watch.  The  mate  and 
two  men  were  on  deck,  and  they  were  all  called  as  witnesses 
by  the  clHi;uants.  Anderson,  the  man  at  the  wheel,  testified 
that  he  was  steering  S.  by  W.  by  compass ;  that  they  were 
sailing  about  four  miles  an  hour,  the  wind  being  E.  N.  E., 
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three-quarters  of  a  mile  apart ;  that  after  hauling  in  the 
braces  he  looked  to  leeward  and  there  saw  the  schooner 
twenty  feet  oflF  crossing  their  bow  from  their  starboard  to 
their  port ;  that  she  was  heading  straight  across  their  bow. 
The  captain  of  the  brig,  who  was  below,  came  up  on  the  noise 
of  the  collision,  and  testified  that  his  vessel  was  then  head- 
ing S.  S.  W.  by  the  compass ;  and  that  the  schooner  was 
heading  E.  N.  E.  as  near  as  he  could  judge. 

It  is  perfectly  evident  that  if  the  story  of  those  on  the 
brig  is  true  and  the  schooner  kept  on  her  course,  no  collision 
could  have  taken  place ;  that  the  brig,  being  on  the  wind- 
ward or  starboard  hand  of  the  schooner  and  then  luffing 
three  points,  the  two  vessels  would  have  got  further  and  fur- 
ther out  of  each  other's  way  every  instant  and  would  have 
passed  each  other  at  a  considerable  distance,  if  they  were,  as 
those  on  the  brig  say,  not  less  than  three-quarters  of  a  mile 
apart  when  the  brig  luffed.  But  it  is  the  theory  of  the  claim- 
ants that  after  the  brig  luffed  the  schooner  ported,  came  up 
in  the  wind  and  went  off  on  the  other  tack  and  thus  inter- 
cepted the  course  of  the  brig  and  stood  across  her  bows.  And 
it  is  the  claim  of  the  brig,  in  explanation  of  the  fact,  that 
those  in  charge  of  the  brig  kept  no  lookout  for  the  schooner 
after  luffing,  that  this  manoeuvre  of  the  brig  was  made  at 
such  a  safe  distance  that .  the  brig  had  a  right  to  pass  on 
either  side,  and  that  after  luffing  the  vessels  were  not  in  a 
position  relatively  to  each  other  such  as  to  involve  danger 
of  collision,  and  that  therefore,  and  because  it  was  the  duty 
of  the  schooner  to  keep  on  her  course,  the  brig  was  not 
chargeable  with  any  further  duty  of  observing  her  move- 
ments. It  is  clear  that  this  is  the  only  theory  that  can  ex- 
plain the  eoUision,  if  the  schooner  changed  her  course  at  all, 
and  if  the  story  of  those  on  the  brig  is  correct,  for  if  the 
schooner  made  any  other  change  it  is  demonstrably  impossi- 
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gross  carelessness  which  suggests  of  itself  a  prior  inaccurate 
and  careless  observation  of  the  schooner's  position  and 
movements.  The  theory  is  also  utterly  inconsistent  with  the 
positive  testimony  of  those  on  the  schooner  as  to  her  move- 
ments. Capt.  Leek,  who  was  at  the  wheel,  swears  positively 
that  he  kept  her  by  the  wind,  heading  N.  by  E ;  that  he  saw 
the  brig  near  at  hand  on  the  lee  bow  when  she  was  re- 
ported; that  the  brig  luffed  and  ran  into  him.  The  facts 
testified  to  by  Capt.  Leek  are  such  that  he  must  have 
told  a  deliberate  falshood  if  the  schooner  in  fact,  went 
up  in  the  wind  and  stood  off  on  the  other  tack,  chang- 
ing to  the  eastward  and  southward  ten.  points,  as  she 
must  in  that  case  have  done.  So  far  as  his  testimony  is  con- 
cerned it  is  not  a  mere  question  of  accuracy  of  observation 
or  of  memory,  but  of  truthfulness.  It  is  also  impossible  to 
reconcile  this  theory  with  the  testimony  of  Wright  the  look- 
out. It  is  true  that  Wright  says  that  the  starboard  side  was 
the  lee  side  and  the  booms  of  the  schooner  swung  to  star- 
board, and  on  this  statement  the  claimants  counsel  greatly 
relies  in  the  support  of  his  theory  of  the  case  that  the 
schooner  was  standing  on  the  other  tack,  which  would  have 
made  her  starboard  side  her  lee  side  and  would  have  ac- 
counted for  her  boom's  swinging  to  starboard.  But  an  atten- 
tive reading  of  this  witness's  deposition  shows  a  hopeless 
confusion  of  mind  as  to  the  use  of  the  words  "lee"  and  "star- 
board," and  upon  that  deposition  alone  it  might  be  conclu- 
ded with  great  probjibiUty,  that  he  had  by  mistake  used  these 
words  erroneously.  Thus,  he  says  the  brig  struck  the  schoon- 
er's lee  how.  It  is  admitted  her  port  bow  was  struck.  There- 
fore he  cannot  really  have  understood  or  intended  to  say  that 
the  starboard  side  was  the  lee  side  at  the  time  of  the  col- 
lision. All  the  evidence  in  the  case  was  taken  by  deposition, 
which  does  not  afford  the  same  opportunities  for  correcting 
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mistakes  in  testimony,  as  in  case  of  testimony  given  before 
the  court  when  the  parties  and  witnesses  are  all  present.  But 
independentiy  of  this  it  is  clear  that  Wright's  testimony  as  a 
whole  does  not  support  the  claimant's  case.  As  he  recollected 
the  circumstances  of  the  collision  the  whole  thing  was  almost 
instantaneous.     The  schooner  was  standing  on  her  course 
close  hauled  by  the  wind,  heading  N.  by  £.  when  he  saw  and 
reported  the  brig  to  leeward.    He  ran  aft  and  before  he  got 
tiiere  the  collision  occurred.     He  may  be  mistaken  in  the 
length  of  time  and  the  distance  of  the  two  ressels  apart  when 
he  first  saw  the  brig.     He  is  so  unless  aU  the  other  witnesses 
who  testify  to  distance  are  mistaken.     But  he  does  not  say 
the  schooner  came  up  in  the  wind  or  went  off  on  the  other 
tack,  and  such  a  movement  is  inconsistent    with  what  jhe 
tells  us  that  he  did  observe.     Moreover,  the  exigency  of  the 
claimant's  case  requires  that  if  the  schooner  made  this  move- 
ment at  all  she  should  have  made  it  instantiy  after  the  brig 
luffed.     Except  upon  that  supposition  she  never  would  have 
overtaken   the  brig,   especially    considering    the   time   she 
would  lose  in  putting  about  and  getting  filled  away  and  the 
advantage  the  brig  had  in  being  already  to  the  windward  and 
getting    steady    on   her  new   course  before    the    schooner 
changed.     The  change  of  the  brig  three  points  further  to  the 
south  and  east  and  of  the  schooner  ten  points  to  the  east 
and  south,  in  all  a  change  in  their  relative  courses  of  thir- 
teen points,  would,  if  they  were  before  on  nearly  opposite 
courses,  as  seems  to  be  conceded,  bring  them  on  converging 
courses,  making  an  angle  of  only  three  points  with   each 
other,  and  as  they  were  three-quarters  of  a  mile  apart  when 
the  change  was  made,  on  claimants'  theory  they  would,  if 
they  came  together  at  all,  each  have  to  run  at  least  a  mile 
before  meeting  each  other.      This  is  fatally  irreconcilable 
with  the  whole  tenor  of  Wright's  account  of  the  matter  as 
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well  as  Capt.  Leek's.  This  theory  of  the  claimants  is  also 
irreconcilable  with  all  the  probabilities  of  the  case.  The 
schooner  had  no  sufficient  motive  to  stand  off  on  the  other 
tack.  She  was  well  clear  of  the  land  and  on  her  proper 
course,  and  the  position  of  the  brig  and  the  well-understood 
duty  of  the  brig  to  keep  off  as  the  schooner  saw  her  position, 
would  have  made  it  an  unnecessary  and  foolish  movement 
on  the  schooner's  part.  It  is  not  supported  but  rather  re- 
futed by  the  testimony  of  those  on  the  brig  as  to  the  way  the 
vessels  came  together.  But  further  detail  is  needless.  One 
circumstance  which  claimants  rely  on  is  that  the  brig's  star- 
board bow  port  was  knocked  in.  Whether  this  was  done  at 
the  instant  of  collision  or  afterwards  is  not  directly  testified 
to.  The  claimants^  counsel  insists  that  on  libellants'  the- 
ory the  brig's  port  bow  was  more  directly  exposed  to  injury 
from  the  angle  at  which,  on  the  theory  of  the  libellants, 
they  must  have  come  together.  This  is  undoubtedly  so,  but 
the  circumstances  of  the  case  afforded  ample  opportunity 
for  the  starboard  bow  port  of  the  brig  to  be  knocked  in.  The 
vessels  were  locked  together  half  an  hour,  the  stem  of  the 
brig  having  crushed  in  the  side  of  the  schooner.  The  sea 
meanwhile  was  rough  and  rising.  As  the  captain  of  the  brig 
says,  they  were  "chawing"  and  "pounding"  together  all  this 
time.  It  is  not  probable  that  they  stood  perfectly  still.  No 
injury  shown  to  either  bow  of  the  brig  was  an  unlikely  result 
of  this  "chawing  and  pounding"  process. 

The  theory  of  the  claimants  being  then  dismissed  as 
wholly  improbable  and  unproved,  there  is  no  rational  ex- 
planation of  the  collision,  except  that  positively  testified  to 
by  the  master  of  the  schooner.  It  involves  no  intentional 
false  statement  by  any  witness.  It  only  involves  such  care- 
lessness of  observation  and  error  of  judgment  on  the  part  of 
those  in  charge  of  the  brig  as  we  very  frequently  find,  and 
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mufrt  iuiyxi\*t  to  one  partj  or  the  otber  is  cc»IlisioD  rases,  and 
vhich  are.  indeed^  themselvi^  the  ordinmrr  causes  of  eol- 
liinoiLS.     TL<r  mat^  and  lookout,  even  if  their  memorr  is  €£• 
tirelr  ac<nirat«r.  mav  have  easily,  throng  carelessoesB  <rf  ob- 
«>^!TvatioD  or  iu*-re  error  of  ju  Igm^-nt,  thought  the  schooner 
vas  a  little  on  their  starboard  1k*w.  whem  in  fact,  she  v^as  a 
little  on  their  port  bow.     A  man  at  the  wL*^  as  the  captain 
of  the  ft'-Lfxiner  was,  mar.  of  eonrse,  mij?rt<-"  tllect  or  misstate 
what  he  saw :  but  he  cannot  be  mistaken  at  the  time  as  to 
whether  an  ohj«:<rt  seen  forward  is  on  his  port  or  starboard 
bow.     His  observation  Ls  aided  and  held  to  exact  accuracr, 
bv  the  ranjre  of  the  ves^^-l's  ma^ts  and  bow  immediatelT  be- 
fore him.     He  knows  with  certaintT  at  the  time  whether  he 
has  to  look  to  the  right  or  the  left  to  see  the  objecL     The 
element  of  error  in  obs^-nration  is  therefore  eliminated  from 
his  testimonv  as  to  such  a  fact.     It  is  otherwise  with  wit- 
nesses  who  stand  on  the  bow  of  the  vessel  and  see  an  object 
almost  directly  ahead.     Their  judgment  as  to  whether  it  is  a 
half  point  or  a  point  on  the  one  side  or  thtf  other^  may  easOr 
be  mLstaken,  unless  it  appears  that  thev  take  special  pains 
to  take  the  range  of  the  vessel's  course.   These  two  witnesses 
Yary  between  themselves  by  one  point  as  to  the  bearing  of 
the  schooner.     Tlie  liability  of  witnesses  to  misjudge  dis- 
tances in  the  night  time,  at  sea,  is  too  well  known  to  excite 
remark.     Everything  which  the  master  of  the  schooner  says 
he  sa\c  the  brig  do,  those  on  the  brig  admit  that  they  did. 
The  onlv  difference  is  as  to  the  time  when  it  was  done.    The 
alleged  contradiction  of  the  master  of  the  schooner  by  the 
look-out,  Wright,  as  to  the  height  of  the  deck  load,  and  as 
to  whether  the  master  could  see  over  it,  is  entitled  to  very 
little  weight.     The  master  testifies  that  there  was  a  raised 
stand  by  the  wheel  for  the  purpose  of  enabling  the  man  at 
the  wheel  to  see  forward ;  that  his  booms  were  raised  so  as 
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not  to  be  in  the  way ;  that  he  did  see.  With  all  the  proofs 
of  recklessness  in  navigation  which  coUision  cases  afford,  it 
is  a  little  too  improbable  that  the  officer  of  the  wgttch,  who 
is  responsible  for  the  navigation  of  the  vessel,  should  under- 
take to  steer  her  with  no  means,  in  case  anything  is  reported 
forward,  of  ascertaining  what  he  must  do  without  leaving  his 
wheel.  On  this  point  I  think  the  weight  of  evidence  is  that 
Wright  is  mistaken. 

The  true  and  only  theory  of  this  collision,  then,  is  that 
the  schooner  made  the  brig  on  her  lee  bow  ;  that  she  stood 
on  her  course  close-hauled  by  the  wind  ;  that  the  brig,  in- 
stead of  keeping  off,  as  she  was  bound  to  do,  luffed  up  across 
the  schooner's  bows  ;  that  those  in  charge  of  the  brig  were 
careless  and  negligent,  first,  in  their  observation  of  the  posi- 
tion of  the  schooner ;  and,  secondly,  lq  not  keeping  off  and 
in  luffing  ;  and,  thirdly,  in  not  keeping  a  good  lookout  after 
luffing ;  that  they  mistook  the  distance  of  the  schooner  when 
they  luffed,  and  that  their  carelessness  was  the  sole  cause  of 
the  collision.  The  proof  'of  the  alleged  negligence  on  the 
part  of  the  schooner  in  not  having  proper  lights,  in  changing 
her  course  and  crossing  the  bows  of  the  brig  and  in  not 
keeping  a  good  lookout,  has  wholly  failed. 

As  the  brig  has  been  sold,  and  her  proceeds  in  the  reg- 
istry are  admitted  to  be  insufficient  to  satisfy  libellants'  dam- 
ages, there  seems  to  be  no  necessity  for  a  reference. 


Decree  for  libellants,  with  costs. 

For  libellants,  D,  McMahon. 
For  claimants,  W,  H.  Beebe. 
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THE  REMNANTS  OF  THE  BRIG  JEREMIAH. 

Pbiobitiss.  — Collision. — Salyagb  Aobebment. — Repaibs.  — Costs. 

A  brig  came  in  collision  with  a  schooner  at  sea  off  Bamegat.  The  two  vessels 

were  interlocked  by  the  collision.     A  tug  came  to  their  assistance  and  the 

brig  agreed  to  give  her  $100  to  pull  her  away  from  the  schooner,  which  was 

done.  The  tug  then  undertook  to  tow  both  vessels,  but  was  unable  to,  and  the 

master  then  agreed  with  the  master  of  the  tug  to  give  $1000  to  be  towed 

back  to  New  York,  which  was  done  in  about  ten  hours.    The  weather  at  the 

time  was  rough,  with  an  easterly  wind  increasing.    After  the  brig  reached 

New  York  some  repairs  were  put  on  her  and  she  sailed  on  a  voyage,  and  on 

her  return  was  libeled  and  sold  for  seamen's  wages.    A  libel  was  also  filed 

agiunst  her  by  the  owners  of  the  schooner  to  recover  the  damages  sustained 

by  them  in  the  collision.     And  the  owners  of  the  tug  filed  a  libel  against 

the  proceeds  to  recover  the  i|1000  which  was  agreed  to  be  piud  for  salvage. 

And  the  parties  who  did  the  repairs  also  filed  libels  to  recover  the  amounts 

due  them,  the  brig  having    been  a  foreign  vessel.     The  owners  of  the 

schooner  having  recovered  a  decree  for  their  damages,  which  exceeded  the 

amount  remaining  in  the  registry  of  the  court  after  payment  of  the  seamen's 

wages,  contested  the  claims  of  the  owners  of  the  tug  and  of  the  material 
men: 

Held^  That  the  salvage  claim  had  priority  over  the  collision  clium  ; 

That  on  the  facts,  the  agreement  to  pay  $1000  for  the  salvage  must  be  set 

aside  as  exorbitant  and  extorted  from  the  master  of  the  brig  by  stress  of 

circumstances,  and  that  the  amount  to  be  paid  the  tug  for  the  service  be 

reduced  to  $500; 
That  the  claims  of  the  material  men  and  of  the  owners  of  the  tug  must  be  first 

paid  out  of  the  proceeds  and  the  remainder  paid  to  the  owners  of  the 

schooner ; 
That  as  the  owners  of  the  tug  and  the  material  men  had  appeared  by  the  same 

'  counsel  and  proctors,  only  one  bill  of  costs  must  be  taxed. 

Choate,  J.     The  first  of  these  cases  is  a  libel  brought  by 
the  owners  of  the  steam-tug  H.  W.  Edye,  to  recover  the  sum 


MARCH,  1879.  839 


The  Remnants  of  the  Brig  Jeremiah. 


of  a  thousand  dollars  for  alleged  salvage  services  rendered  to 
the  brig  Jeremiah,  in  puUing  her  apart  from  the  schooner  P. 
A.  Sanders,  with  which  vessel  she  was  in  collision,  and  after- 
wards in  towing  her  into  the  port  of  New  York  in  a  crippled 
condition.  The  other  cases  are  Ubels  and  petitions  of  parties 
having  maritime  liens  for  supplies,  towage  and  other  services 
against  the  brig,  which  was  a  foreign  vessel. 

On  the  morning  of  the  16th  of  March,  1876,  the  brig 
came  into  collision  with  the  schooner  above  named,  about 
six  miles  off  the  Jersey  coast,  a  little  to  the  north  of  Bame- 
gat  light.  The  collision  took  place  about  three  o'clock  in  the 
morning,  and  the  brig  was  unable  to  disengage  herself  from 
the  schooner.  The  tug  H.  W.  Edye  was  cruising  about,  look- 
ing for  business,  and  seeing  the  vessels  in  collision,  came  up 
and  offered  assistance.  An  agreement  was  first  made  between 
the  master  of  the.  tug  and  the  master  of  the  brig  to  pull  the 
brig  free  for  a  hundred  dollars.  This  was  done.  An  attempt 
was  then  made  by  the  tug  to  tow  the  schooner,  the  intention 
then  being  to  tow  the  vessels  both  in  together.  But  this  in- 
tention was  abandoned,  as  the  schooner  was  found  very  diffi- 
cult to  tow,  being  full  of  water,  but  kept  afloat  by  her  cargo 
of  wood.  The  master  of  the  tug  then  negotiated  with  the 
master  of  the  brig  as  to  the  terms  on  which  he  would  tow  the 
brig  back  to  New  York,  from  which  port  she  had  sailed  on  a 
voyage  to  Cardenas.  After  several  offers  made  by  the  mas- 
ter of  the  brig  had  been  refused,  the  master  of  the  tug  finally 
agreed  to  tow  her  in  for  a  thousand  dollars,  including  the 
hundred  dollars  already  agi'eed  to  be  paid  for  pulling  the 
vessels  apart.  Accordingly  the  tug  towed  her  in  and  brought 
her  to  a  pier  in  this  harbor  in  ten  or  eleven  hours  after  get- 
ting under  way.  The  brig  has  been  sold  under  a  decree  of 
this  court  to  pay  seamen's  wages,  and  the  surplus,  about 
three.thousand five  hundred  dollars,  has  been  paid  into  the 
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regifltrj.  The  owners  of  the  schooner,  who  clainied  damages 
against  the  brig  exceeding  her  value,  by  reason  of  the  colli- 
sion, which  was  caused,  as  they  say,  by  the  fault  of  the  brig, 
appear  and  defend  this  libel,  on  the  ground  that  the  amount 
claimed  as  salvage  is  greatly  excessive,  and  they  also  claim 
that  their  own  damages  on  account  of  the  collision  are  enti- 
tled to  a  preference. 

As  to  the  claim  of  the  respondents  that  the  damages  on 
account  of  the  collision  are  entitled  to  preference,  it  is 
clearly  unfounded.  It  is  true  that  the  claim  had  attached 
before  the  service  of  the  tug  was  rendered,  but  surely  those 
who  have  acquired  a  claim  in  rem  against  a  vessel  for  a  col- 
lision stand  in  no  better  position  towards  subsequent  salvors 
than  they  would  have  stood  if  the  law,  instead  of  giving  them 
a  lien  against  the  vessel,  had  by  mere  operation  of  law  inves- 
ted them  with  the  absolute  title  to  her.  Clearly,  in  that  case, 
as  owners,  their  interest  would  be  subject  to  the  right  and 
claim  of  the  salvors.  The  interest  of  these  respondents  has 
been  rescued  from  danger  and  risk  of  loss  by  the  salvors,  as 
truly  as  if  their  interest  were  a  title  to  the  vessel  instead  of 
being  merely  a  lien  upon  it. 

As  to  the  claim  for  salvage,  the  facts  were  that  the  two 
colliding  vessels  had  been  together  half  an  hour,  and  so  far 
had  been  unable  to  separate  themselves.  They  were  about 
thirty-eight  iniles  from  Sandy  Hook.  The  weather  was  bad, 
wind  E.  N.  E.  and  blowing  hard,  with  signs  of  its  rising.  The 
brig,  when  pulled  away  from  the  schooner,  was  so  far  crip- 
pled in  her  sails,  spars  and  rigging,  that  it  was  doubtful  if 
she  could  get  back  to  port  without  help.  She  was  wholly 
disabled  from  prosecuting  her  voyage.  She  was  within 
about  five  miles  then  of  the  Jersev  shore,  which  was  of  course 
a  lee  shore.  Her  starboard  bow  port,  which  was  within 
three  feet  of  the  water  line,  was  knocked  out,  and  every  time 
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she  went  down  into  the  sea  she  shipped  considerable  water, 
but  she  did  not  leak  otherwise  and  her  pumps  were  in  good 
order.  An  attempt  of  the  crew  to  close  up  this  hole  had 
been  unsuccessful.  There  was  no  other  tug  or  vessel  in  sight 
at  the  time  the  agreement  for  towage  was  made.  It  is 
claimed  by  the  libellants  that  the  brig  was  in  great  danger 
of  filling  and  going  down  on  accoimt  of  this  injury  to  her 
bow,  and  that  she  would  also  have  probably  been  unable  to 
keep  off  the  shore,  towards  which  the  wind  and  the  currents 
were  then  setting  her;  that  these  dangers  were  increased  by 
the  symptoms  of  heavier  easterly  weather  then  observed. 
From  these  causes  the  brig  was  undoubtedly  in  some  danger, 
but,  I  think,  upon  the  testimony,  her  position  was  far  from 
being  so  critical  as  the  libellants  claim.  Her  value,  when 
she  sailed  on  that  voyage,  had  been  about  eight  thousand 
dollars.  After  receiving  repairs  of  trifling  amount  she  sailed 
again  for  Cuba,  and  on  her  return  was  seized  on  a  libel  for 
seamen's  wages  and  sold  under  a  decree  of  this  court  for 
$4,025.  She  had  no  cargo  at  the  time  of  the  collision.  The 
tug  was  in  the  course  of  her  usual  employment ;  she  encoun- 
tered no  risk  or  danger  in  the  service  rendered,  unless  indeed 
it  was  the  risk  of  not  being  able  to  bring  the  vessel  in  at  aU, 
which,  under  the  circumstances,  cannot  be  considered  a  risk  of 
any  appreciable  amount.  The  usual  charge  for  towage  by 
such  a  tug,  in  and  about  the  harbor  of  New  York,  is  shown 
to  have  been  ten  dollars  an  hour,  and  for  towing  vessels  in 
from  the  sea  there  appears  to  be  no  settled  rate.  The  master 
of  the  brig  testified  that  they  always  got  all  they  could.  It 
is  the  duty  of  the  court  to  moderate,  according  to  the  princi- 
ples of  fairness  and  justice,  contracts  thus  made  with  parties 
in  distress,  if  they  appear  to  be  extortionate.  On  all  the  evi- 
dence, I  think  five  hundred  dollars  a  full  and  fair  compensa- 
tion for  the  entire  service  rendered  to  the  brig,  giving  fulj 
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force  to  all  the  evidence  of  the  peril  from  which  she  was  res- 
cued and  her  value,  and  that  the  agreement  to  pay  a  thou- 
sand dollars  was  extorted  from  the  master  of  the  brig  under 
stress  of  his  necessities. 

The  claims  of  the  various  other  libellants  and  petition- 
ers are  for  services  and  supplies  rendered  and  furnished  to 
the  brig  on  her  credit  after  she  was  brought  back  to  New 
Zork,  where  she  was  repaired,  and  from  whence  she  sailed  on 
another  voyage  before  she  was  libelled  for  the  collision  or 
for  salvage.  The  attempt  to  show  that  there  is  another 
fund,  the  freight,  out  of  which  they  may  be  satisfied,  was  not 
successful.  The  surplus  in  the  registry  must  be  applied  to 
the  payment  of  these  liens,  amounting  to  about  $392,  the 
salvage  $500,  and  the  balance  will  go  to  satisfy  the  decree  in 
favor  of  the  owners  of  the  schooner  P.  A.  Sanders.  As  all 
these  libellants  and  petitioners  appeared  by  the  same  counsel 
and  proctors,  but  one  bill  of  costs  will  be  taxed. 

Decree  accordingly. 

For  salvors  and  material  men,  TT.  R,  Beebe, 
For  owners  of  schooner,  D.  McMakon, 
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THE  UNITED  STATES  vs.  117  PACKAGES  OF  PLUG 

TOBACCO. 

New  Tbial. — Vbedict  against  Evidbncb. — Fokpeitube  fob  Violation  of 

Intebnal  Revenue  Laws. 

A  verdict  in  favor  of  the  defendant,  in  a  suit  for  forfeiture  of  goods  for  viola> 
tion  of  the  Internal  revenue  laws,  will  not  be  set  aside  as  against  the  evi- 
dence, though  as  to  a  small  part  of  the  goods  proceeded  against,  the  court 
entertains  90  doubt  that  upon  the  evidence  the  verdict  is  wrong. 

Choate,  J.  In  this  case,  which  is  a  suit  by  information 
against  117  boxes  of  tobacco,  the  forfeiture  of  the  goods  is 
sought  for  on  the  grounds  that  the  stamps  on  the  boxes 
were  old  stamps  used  a  second  time,  and  also  that  the  stamps 
were  not  cancelled  by  the  Government  die.  The  tobacco 
was  manufactured  in  North  Carolina,  and  consigned  for  sale 
to  a  commission  merchant  in  New  York,  where  it  was  seized. 
The  jury  have  found  a  verdict  for  the  defendant.  The  trial 
occupied  three  days.  No  exceptions  were  taken  on  the  trial 
and  the  jury  were  out  several  hours.  The  plaintiff  now 
moves  for  a  new  trial,  on  the  ground  that  the  verdict  is 
against  the  weight  of  evidence.  The  evidence  relied  on  by 
the  Government  was  the  appearance  of  the  stamps  them- 
selves, and  the  opinions  of  experts,  upon  which  it  is  claimed 
to  have  been  demonstrated  that  the  stamps  were  old  stamps 
and  also  that  they  were  not  and  could  not  have  been  can- 
celled by  the  Government  die.  On  the  part  of  the  defence 
the  claimant  who  manufactured  and  shipped  the  tobacco 
was  called  as  a  witness,  and  he  swore  positively  that  all  the 
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tL*T  J*rf*-n'iant.  Within  the  meanimr  of  tLe  rules  r^l^liiig  to 
u*rw  tri^l'^.  I  thifik  an  ac-tion  of  tLi^  eL'ir«ict»:r  is  eleaiJT  a 
jtf'AisA  a/rt:oD.  And  no  prtrcedent  is  cit^d  vhich  justifies  the 
granti::^  ^rf  tLLs  motion.  On  the  contraiy,  h  has  been  often 
b*-!-!  ti.at  the  conit  mill  n«jt  dL-^turb  a  veidict  for  the  defend- 
arjt,  where  there  ha.s  Vie^n  no  u^isrlirection.  in  an  action 
mh'rre  the  effect  of  the  verdict  is  to  shield  the  defendant 
from  a  p  naitY.  ^Ilinj'tj/n  t.  EU^nthj^^  2  CUttr  273  ;  King 
r.  J///./S  4  iL  A  S.  337 ;  Br  I  v.  j/;//'//W  /,,  10  Ea>:t  268 ; 
Bf'f^fk  T.  MtfhihJon,  1  Camp.  4-^0 ;  C^'w/'^ti  T.  Ji»h»iJ9tu^  10 
Johnft,  101  ;  Biker  v.  R'*''hnr»1^*rK^  1  Cow.  77  ;  ZTj//  t.  Gr^en, 
24  EDg.  L.  A  Eq.  453.  •  And  es|>ecially  where,  as  in  diis 
caxe,  the  Government  mijrht  have  made  a  stronger  case  by 
t  he  Y^rodaetion  of  evidence  in  its  p<:»ssession.  and  the  value  of 
the  giKxls  actually  inculpated  is  very  trifling,  and  the  cost 
and  exj>ense  incurred  by  the  claimant  in  defence  of  the  ac- 
tion has  been  lai^^e,  and  he  can  in  no  event  recover  his  costs, 
the  impropriety  of  disturbing  the  verdict  is  ob^ious. 

A  motion  is  also  made  on  the  part  of  the  plaintiff,  for  a 
certificate  of  prol-table  cause.  This  is  opposed  on  the  part 
of  the  claimant  But  I  think  it  clear  that  the  appearance 
of  the  stamps  on  these  boxes  was  such  as  to  justify  the 
seizore,  as  one  based  on  probable  cause  for  forfeiture. 

Motion  for  new  trial  denied. 

Motion  for  certificate  of  probable  cause  granted. 

For  the  United  States,  Assistant  U.  S.  District  Attorney 
Rlward  B,  mU. 

For  claimant,  Thos.  Harland. 
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THE  UNITED  STATES  vs.  JAMES  FEAZEE. 

RSUQUIDATION  OF  DUTT  BY  COLLEOTOB.— LiMIT  OF  ONE  YeaR  UNDEB  StAT. 

1874,  OH.  391,  §  21. 

After  the  collector  has  liquidated  the  duty  on  imported  goods,  and  the  duty 
has  been  paid  and  the  goods  delivered  to  the  importer,  no  part  of  the  same 
nor  any  samples  being  retained  by  the  collector,  he  has  no  power  to  make  a 
reliquidation  upon  a  subsequent  report  of  an  appraiser  who  never  saw  the 
goods. 

The  year,  within  which,  under  Stat.  1874,  ch.  391,  §  21,  the  collector  can  re- 
liquidate  the  duty,  runs  from  the  time  of  the  presentation  to  the  collector  of 
the  '*  entry  "  by  the  importer,  and  not  from  the  time  of  the  first  liquidation 
of  the  duty. 

Choate,  J.  These  were  two  actions  to  recover  balances 
of  duties  alleged  to  be  due  upon  goods  imported  by  the  de- 
fendant, by  virtue  of  an  alleged  reliquidation  of  the  duties 
by  the  collector.  The  collector  having,  upon  the  report  of 
the  appraiser,  liquidated  the  duty,  the  goods  were  delivered 
to  the  defendant  and  the  duty  thus  ascertained  was  paid, 
not  even  samples  of  the  goods  remaining  in  the  possession 
of  the  collector.  Afterwards  another  appraiser,  who  had 
never  seen  the  goods  nor  samples  of  them,  made  another  re- 
port, classifying  the  goods  differently,  whereby,  if  the  new 
classification  was  correct,  they  would  be  subject  to  a  higher 
rate  of  duty,  and  thereupon  the  collector  made  what  is 
claimed  to  be  a  reliquidation  of  the  duty,  and  on  this  re^^ 
liquidation  the  suits  are  brought.  In  one  of  the  cases  this 
attempted  reliquidation  was  more  than  one  year  after  the 
entry  of  the  goods,  but  less  than  a  year  after  the  first  liqui- 
dation. 
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The  plaintiffs  now  more  for  a  new  trial,  on  the  ground 
of  a  miiidirection  in  matter  of  law,  Terdicts  having  been  or- 
dered for  the  defendant. 

Upon  a  careful  review  of  the  briefs  of  eonnsel  and  of  the 
cases  cited,  I  adhere  to  the  opinion  expressed  npon  the  trial, 
that  there  is  no  power  in  the  collector  after  the  goods  are 
delivered  to  the  importer,  and  neither  the  goods  nor  any 
part  of  them,  nor  samples,  are  accessible  for  examination  for 
the  purpose  of  appraisement  or  classification,  to  reliqnidate 
the  dnty  npon  the  report  of  an  appraiser  who  never  examined 
the  goods.  I  think  the  cases  of  Wcfttray  v.  Untied  Stites^  18 
WalL  322  ;  United  States  v.  Ccmsinery^  7  Ben.  252  ;  la^gi  v. 
The  CoUectar,  1  WalL  375  ;  TTa/^  v.  United  States,  15  BL  C. 
C.  29,  do  not  sustain  the  proposition  of  the  learned  district 
attorney  that  the  collector  has  any  such  power.  The  stat- 
utes 1874,  ch.  391,  §  21  (18  Stat,  at  Large  190),  and  1875,  ch- 
136,  §  1  (18  id.  469),  appear  to  recc^nize  some  authority  on 
the  part  of  the  collector  to  correct  mistakes  in  the  liquida- 
tion of  duties,  but  neither  statute  nor  decision  of  any  court 
is  cited  which  extends  that  authority  to  a  case  like  the  pres- 
ent, and  the  exercise  of  such  a  power  might  introduce  into 
the  customs  revenue  system  intolerable  abuses,  and  would 
be  in  itself  most  unreasonable. 

Whatever  power  of  reliquidation  the  collector  has,  it 
seems  to  me  that  the  year  within  which  the  exercise  of  this 
authority  is  limited  begins  to  run,  not  from  the  first  liquida- 
tion, but  from  the  date  of  the  presentation  to  the  collector 
by  the  importer  of  the  "  entry."  The  words  "  one  year  from 
the  time  of  entry,"  in  stat.  1874,  ch.  391,  §  21,  cannot,  in  my 
judgment,  be  construed,  either  from  reference  to  other  parts 
of  the  Act  or  otherwise,  as  "  one  year  from  the  time  of  liqui- 
dation." The  language  of  the  section  shows  clearly  that  the 
distinction  between  these  two  points  of  time  was  present  to 
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the  minds  of  the  legislators  who  framed  this  law,  and  the 
words  used  are  too  plain  to  call  for  construction  by  reference 
to  extraneous  considerations. 

Motions  for  new  trial  denied. 

For  the  United  States,  U.  S.  District  Attorney  S.  Z. 
Woodford  and  Assistant  XJ.  S.  District  Attorney  J.  D.  Jones. 

For  defendant,  iVa^A  (6  HolL 


^  MARCH,  1879. 

THE  STEAMBOAT  NOVELTY. 
THE  SCHOONER  F.  MERWIN. 

Collision  in  Nkw  York  Bay. — Steamer  and  Schooner. — Chanqb  of 
Course  in  Extremis, — Immaterial  Allegations. 

A  schooner  and  a  steamboat  came  in  collision  in  New  York  Bay  in  the  day 
time.  The  wind  was  strong,  about  W.  by  S.  The  schooner  was  coming  up 
the  bay,  heading  up  for  the  Narrows,  and  the  steamboat  was  going  down 
the  bay  to  sea.  The  libel  of  the  schooner  alleged  that  while  she  was  coming 
up  the  bay,  heading  about  N.,  she  discovered  the  steamboat  about  a  quarter 
to  half  a  mile  off,  she  having  been,  till  then,  hidden  from  view  by  other  ves- 
sels which  were  also  coming  up  the  bay  ;  that  the  steamer,  when  seen,  was 
a  point  or  two  on  the  schooner's  starboard  bow,  heading  about  W.  N*.  W., 
and  backing  her  engines ;  that  soon  after  the  steamboat  started  ahead  with 
a  starboard  wheel,  on  a  course  attempting  to  cross  the  schooner's  bow,  but 
so  that  a  collision  was  inevitable;  and  that  the  schooner  luffed  to  prevent  the 
vessels  from  coming  together  head  and  head  and  was  struck  by  the  steam- 
boat on  her  starboard  side.    The  steamboat  alleged  that  she,  when  going 
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«krvB  tk!r  t«T«  aad  ikmL^z  ji^r^oi :(.  br  £..  met  Ktml  ^ihiwwiM eamiiig 
op :  tlttt  tiM;  VM  OD  Utfr  vest  ade  of  tlie  cittoael  ak<^  b^  ike  West  Boak. 
aod  tlMil  vb.' V  **^  «r.fir»WT  wM  <«i  t«er  p«t  Utv.  afifHrR'Jj  aboaS  to  psflB 
(«  Uwr  f^^  ^C'V-  <X  the  •;/-az;^iO«t  ft»  ft  Kl^xoer  aiicsd  <A  her  had  dcHK. 
tb^  fd:»vxKT  vhtKj«it  ctriMr  I^£d  acr[«i  her  b>>vi  and  dm  canaed  the 

//«4f,  Tbat  \\i0:  torrlr^  [^/cnu  of  the  caae  were  whether  tlie  achcooer.  at  the 
tiiM;  ftfji^  }:iiT^  haii  tb^  8t«^r«mljoat  oo  ber  prjrt  bow  or  oo  her  aaibnaid  bow, 
aori  v\Afther  tbe  )-jf!!i2g  rtf  tbe  scboooer  cootribaied  toprol-jtee  tbe  ooCiaoo; 

Tbat.  r^  tbe  «^\tUfw:f:.  tbe  v^if^font  had  tbe  Aeambuat  oo  her  staiboaid  bow ; 

Tbat  the  aiktratK^ns  of  tbe  f^cbooner.  as  to  the  ateamboat's  bewiic^  to  W.  X 
W.  aod  \t^^\D$L  and  ?oli:ie  ahead  again  and  oomin^  into  the  achooner  oo  a 
itiMiirfjtid  wbfi«L  were  not  pmred.  but  were  immatefial  aTjegaiiocs  inasmuch 
an  it  was  not  Claimed  'bat  tbe  scbooncT  did  anythins  wtoqs  before  she  faiffed: 

That,  on  the  evidence,  it  appeared  that  tbe  coorae  of  the  steamboat  was  on  a 
line  eastward  of  that  of  the  schooner :  and  tbat  her  pilot,  in  endeaTorin^  to 
get  to  the  westward  of  the  schooner,  crossed  her  foowa  and  Dndettook  this 
maDcrarre  wIkii  there  was  not  time  and  distance  for  him  to  pqfmm  it ; 

Tbat,  on  the  evidence,  tbe  luffing  of  the  schooner  was  a  moTement  tj»  ex- 
tremis not  coDtributiDg  to  produce  the  collision,  and  that  the  rtnmhaat  was 
solely  liable  for  tbe  collision. 

Choate,  J.  These  are  cross  Kbels,  brought  to  recover 
damages  canserl  by  a  collision  between  the  steamboat  Xov- 
eltv  and  the  schooner  F,  Merwin  in  the  lower  bav  of  ifew 
York,  shortly  before  noon  on  the  28th  of  December,  1876. 
The  Merwin  was  a  three-masted  schooner  of  abont  340  tons, 
and  was  bound  from  Georgetown,  D.  C,  to  New  York,  with 
a  load  of  coaL  Her  length  was  about  170  feet  over  aU.  The 
Novelty  was  a  side-wheel  steamboat,  and  was  bound  from 
Clifton  Landing,  Staten  Island,  to  St.  Johns,  Florida.  The 
length  of  the  steamer  was  216  feet.  She  was  going  out 
light,  having  on  board  about  100  tons  of  coal.  The  place  of 
the  collision  was  between  Craven  shoal  and  the  west  bank. 
The  wind  was  about  W.  by  S.  a  strong  breeze.  The  day 
was  remarkably  clear  and  pleasant. 


MARCH,  1879.  351 


The  Steamboat  Novelty.i  The  Schooner  F.  Merwin. 


The  case,  as  stated  in  the  libel  of  the  schooner,  is  that 
she  was  heading  north  up  for  the  Narrows  and  going  about 
nine  knots  an  hour ;  that  while  in  this  position,  she  discov- 
ered the  Novelty  off  from  one  to  two  points  on  her  starboard 
bow  and  at  a  distance  of  from  a  quarter  to  half  of  a  mile, 
heading  about  west-north-west  and  backing  her  engines ;  that 
other  vessels  coming  up  the  bay  had  been  between  the  schoon- 
er and  the  steamboat,  covering  the  steamboat  so  that  she 
could  not  be  seen  from  the  schooner,  and  when  the  obstruc- 
tions passed  away  the  steamboat  was  discovered  in  the  posi- 
tion above  stated  aiid  backing  her  engines ;  that  soon  after- 
wards the  schooner  noticed  that  the  steamboat  had^stopped 
backing  her  engines  and  was  moving  them  foi'T\'ard  and  mak- 
ing some  progress  through  the  water  and  making  such  a  course 
as  would  take  her  directly  across  the  bows  of  the  schooner, 
and  that  if  both  vessels  continued  their  courses  a  collision  was 
inevitable ;  that  the  steamboat  did  not  change  her  course, 
and  thereupon  the  schooner,  when  at  a  distance  of  about 
two  hundred  yards  from  said  steamboat,  put  her  helm  hard 
down  and  luffed  up  to  a  westerly  course ;  that  the  steamboat 
sheered  further  to  the  westward  and  southward  and  follow- 
ing the  curve  made  by  the  schooner,  though  at  the  north- 
ward of  it,  and  at  this  time  being  under  full  headway,  she 
ran  into  the  schooner,  striking  her  on  the  starboard  side  just 
forward  of  the  main  chains,  breaking  the  rail  and  seven  of 
her  bulwark  stanchions,  etc. ;  that  the  collision  was  caused 
by  the  mismanagement  of  the  steamboat  in  starting  ahead 
and  keeping  her  course  directly  across  the  bow  of  the 
schooner  and  so  that  she  woidd  have  been  run  over  by  the 
schooner,  had  not  the  latter  changed  her  course,  and  in  keep- 
ing under  full  headway  and  without  porting  her  helm  as  she 
should  have  done,  but,  on  the  contrary,  sheering  on  to  the 
course  of  the  schooner,  and  so  continuing  until  the  collision 
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occurred,  and  in  not  having  a  competent  lookout  properly 
stationed. 

The  case  of  the  steamboat,  as  stated  in  her  libel,  is  that 
she  took  her  course  outward,  going  at  about  seven  miles  per 
hour,  keeping  close  in  to  Fort  Wadsworth,  and,  after  passing 
Fort  Tompkins  on  Staten  Island,  hauled  down  to  a  course 
south  one-half  west,  hauling  close  in  towards  the  west  bank 
and  following  the  course  of  the  steamer  Dictator,  which  was 
about  six  hundred  yards  ahead  and  bound  on  the  same  voy- 
age ;  that  ample  room  was  thus  left  for  vessels  to  pass  up  or 
down  on  the  port  side  of  the  steamboat ;  that  at  this  time 
the  Memdn,  having  the  Tiind  on  her  port  side  and  about  five 
points  abaft  the  beam,  and  having  her  lower  sails  and  one 
to{)sail  set  and  going  with  the  speed  of  about  twelve  miles 
an  hour,  was  approaching  on  the  port  bow  of  the  Novelty, 
being  then  about  600  yards  ahead  and  200  yards  to  leeward 
of  her,  and  steering  about  N.  by  E.  or  half  E.  as  if  she  was 
intending  to  pass  the  Novelty  on  her  port  side,  as  two  other 
schooners  were  then  also  doing,  and,  in  order  to  give  her 
more  room,  the  Novelty,  putting  her  own  wheel  hard  to  port, 
hauled  still  further  in  to  the  west  shore,  heading  inside  of 
the  upper  buoy  on  the  west  bank  below  Fort  Tompkins,  and 
giving  the  schooner  thereby  the  amplest  room  to  pass  thq 
steamer  on  her  port  side ;  that  suddenly,  when  about  100 
yards  ahead  of  the  steamer,  and  without  any  apparent  reason, 
the  schooner  put  her  helm  hard  to  starboard,  swinging  to  a 
course  across  the  bows  of  the  steamer  about  north  north- 
west ;  thereupon  immediately  the  steamer  stopped  and  backed 
with  all  her  force,  but  notwithstanding  this  the  schooner 
struck  the  steamer  a  violent  glancing  blow  on  the  port 
bow,  knocking  her  stem  and  bow  out ;  that  the  collision  was 
caused  wholly  by  the  fault  of  the  schooner,  in  suddenly  and 
without  reason  changing  her  course  so  as  to  cross  the  bows 
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of  the  steamer  and  when  it  was  too  late  by  any  act  on  the 
part  of  the  steamer  to  prevent  the  collision. 

The  evidence  shows  that  there  were  four  schooners 
standing  np  the  bay  for  the  Narrows  at  and  lust  before  the 
collision.  They  were  nearly  in  a  line.  The  Eva  Bell  was 
the  foremost ;  she  was  about  a  quarter  of  a  mile  ahead  of 
the  Merwin.  Then  followed  the  Merwin.  Astern  of  the 
Merwin,  about  a  quarter  of  a  mile,  was  the  Georgia,  and 
from  half  to  three-quarters  of  a  mile  astern  of  the  Georgia 
was  the  Kirk.  The  Dictator  and  the  Novelty  met  this  line 
of  schooners  as  they  went  down  the  bay.  The  general  posi- 
tion of  this  line  of  schooners  was  along  the  west  bank  and 
they  were  steering  about  north.  I  think  that  the  testimony 
leaves  no  doubt  whatever,  that  the  Merwin  was  steering  very 
nearly  north ;  that  she  shaped  her  course  for  a  point  just 
clear  of  the  bluflf  on  the  Staten  Island  side  of  the  Narrows, 
and  that  she  was  running  very  near  the  west  bank.  This  is 
not  only  shown  by  the  testimony  of  those  on  board  of  her, 
but  also  by  the  evidebce  of  those  on  the  Georgia  and  the 
Kirk  immediately  astern  of  her  and  running  for  the  same 
point.  These  parties  had  opportunity  as  well  as  motive  in 
noticing  the  course  she  was  making.  It  was  also  her  proper 
course  and  there  was  no  reason  why  she  should  deviate  from 
it.  She  was  outsailing  the  other  schooners,  had  passed  the 
Kirk  and  the  Georgia,  and  was  gaining  oh  the  Eva  Bell. 
Her  speed  upon  the  proofs  was  nine  miles  an  hour.  She 
had  all  her  lower  sails  set. 

Up  to  the  time  that  the  Merwin  luffed,  which  is  charged 

against  her  as  a  fault  and  which  manoeuvre  she  admits  and 

attempts  to  justify,  it  is  clear  that  she  was  not  at  fault,  and 

that  the  steamer  was  bound  to  keep  out  of  her  way.     The 

pleadings  and  the  proofs   present    but  two  questions,  (1), 

what  were  the  relative  positions  and  courses  of  the  schooner 

45 
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and  the  steamer  when  the  schooner  luffed,  and  (2)  was  the 
luffing  of  the  schooner  a  fault  which  caused  or  contributed  to 
the  collision,  or  was  it  done  when  the  collision  had  already 
become  inevitable,  and  under  circumstances  justifying  the 
movement. 

It  is  the  claim  of  the  schooner  that  when  she  luffed,  the 
steamer  was  approaching  her  upon  her  starboard  bow,  upon 
a  course  crossing  the  bows  of  the  schooner,  and  so  as  to  make 
a  collision  inevitable  if  both  vessels  kept  on  their  respective 
courses,  and  that  to  avoid  cutting  the  steamer  down,  as  she 
must  have  done  if  she  kept  on  her  course,  and  to  lighten  the 
blow,  she  put  her  wheel  hard  down  and  came  up  in  the  wind ; 
that  this  was  the  only  movement  she  could  make  with  any 
chance  of  safety  to  herself  and  the  steamer ;  that  if  she  had 
attempted  to  keep  off,  instead  of  luffing,  she  could  not  have 
kept  off  in  time,  but  would  inevitably  have  run  over  the 
steamer. 

It  is  the  claim  of  the  steamer  that  when  the  schooner 
luffed  there  was  not  the  slightest  danger  of  a  collision ;  that 
the  vessels  were  approaching  on  courses  very  nearly  parallel, 
the  steamer  being  on  the  schooner's  port  bow  and  well  to  wind- 
ward of  the  course  of  the  schooner ;  that,  to  make  all  sure, 
the  steamer  ported,  taking  her  still  further  away  from  the 
schooner's  course;  that  then,  suddenly  and  without  reason, 
the  schooner  luffed  across  the  steamer's  bows  when  it  was 
too  late  to  do  any  thing  to  prevent  the  collision  which  this 
luffing  and  nothing  else  made  inevitable.  It  is  evident  that 
it  is  a  material  and  necessary  part  of  the  steamer's  case  that 
when  the  schooner  luffed  the  steamer  was  not  on  her  star- 
board bow.  [The  court,  having  discussed  at  length  the  evi- 
dence of  the  witnesses  from  the  several  vessels  on  this  point, 
then  proceeded  as  follows :]  Upon  the  whole  testimony,  I 
think  it  is  clearly  made  out  that  the  vessels  were  in  the  rela- 
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tive  positions  testified  to  by  those  on  the  Merwin  at  the  time 
the  master  of  the  Merwin  ordered  the  wheel  hard  down ;  that 
they  were  brought  into  this  position  wholly  by  the  f  aidt  of  the 
pilot  of  the  Novelty  in  attempting  to  go  to  windward  of  the 
Merwin  when  he  was  unable  to  execute  the  manoeuvre.  It 
seems  probable  that  he  miscalculated  the  speed  of  the  Mer- 
win, and  although  he  put  his  wheel  hard-a-port,  it  was  too 
late  for  him  to  cross  her  bows  in  safety. 

Great  stress  is  laid  by  the  counsel  for  the  steamer  on 
what  is  claimed  to  be  the  fact,  that  the  steamer  was  not  at 
any  time  heading  north  of  west  up  by  the  mouth  of  the  Nar- 
rows and  backing,  nor  coming  round  upon  the  course  of  the 
Merwin  on  a  starboard  helm,  nor  at  any  time  covered  by  the 
Eva  Bell  from  the  sight  of  those  on  board  the  Merwin : — and 
that  the  Eva  Bell  did  not  keep  oflF  to  avoid  the  Novelty,  all 
of  which  are  alleged  in  the  libel  of  the  schoOner  and  testified 
to  by  Capt.  Pearce,  as  what  appeared  to  him  to  be  facts  as 
to  the  movements  and  course  of  the  Novelty.  I  think  it  is 
established  by  the  testimony  of  the  engineer  of  the  Novelty 
and  by  the  other  testimony,  that  she  did  not  reverse  her 
engines  till  the  four  bells  were  rung  just  before  the  collision, 
and  also  by  the  preponderance  of  the  evidence  that  she  was 
not  heading  north  of  west  after  passing  the  Eva  Bell  and  be- 
fore the  collision,  and  that  she  approached  the  Merwin  on  a 
port  and  not  on' a*  starboard  wheel  after  passing  the  Eva 
Bell ;  and  on  these  points,  therefore,  Oapt.  Pearce  must  be 
held  to  be  mistaken.  These  circumstances  are,  however,  not 
in  themselves  important,  except  as  they  may  affect  the  cred- 
ibility or  accuracy  of  observation  of  Capt.  Pearce.  It  is  of 
no  consequence  how  the  Novelty  got  into  the  dangerous  posi- 
tion and  proximity  in  respect  to  the  Merwin  which  she  was 
in  when  Capt.  Pearce  gave  the  order  to  luff.  The  schooner 
having  steadily  kept  on  her  course  till  that  moment,  it  was 
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the  fault  of  the  Novelty  that  she  got  there  in  any  way  hy  her 
own  movements.  And  enough  of  the  averments  of  the  libel 
of  the  schooner  are  clearly  proved  to  sustain  her  case  and 
throw  the  responsibility  of  that  position  of  the  two  vessels 
on  the  Novelty  at  that  point  of  time.  Whether  Capt. 
Pearce's  mistakes,  noticed  above,  are  owing  to  misrecoUec- 
tion  of  the  incidents  preceding  that  position  of  danger  in 
which  he  found  himself,  or  to  carelessness  of  observation,  is 
immaterial.  Up  to  that  time  he  had  committed  no  fault,  as 
is  conceded.  On  the  principal  fact  testified  to  by  him  of  the 
position  and  general  course  of  the  steamer  when  he  ordered 
his  wheel  hard  down,  he  is  fully  sustained  by  other  testi- 
mony of  the  strongest  character,  and  these  mistakes,  ff  they 
are  wholly  such,  cannot,  in  my  opinion,  be  taken  to  impair 
his  credibility  or  to  call  in  question  the  reality  of  what  he 
testifies  was  the  state  of  facts  when  he  gave  this  order  to  his 
wheelsman.  Indeed,  there  cannot  be  the  slightest  doubt  that 
it  was  a  position  of  real  danger  that  called  forth  the  startling 
cry  of  Capt.  Pearce,  "What  is  that  steamer  doing?"  etc.,  "Hard 
down  your  wheel!"  The  tone  in  which  it  was  uttered  start- 
led the  two  men  and  the  boy  who  were  below  and  brought 
them  instantly  on  deck,  one  of  them  almost  naked  and  with- 
out waiting  to  put  on  his  clothes.  And  yet,  if  the  story  of 
Hoffmann,  the  pilot  of  the  steamer,  is  true,  there  was  not  the 
slightest  appearance  of  danger  from  the  deck  of  the  Merwin. 
The  Novelty  was  passing  her  safely  on  the  port  side  and 
keeping  still  further  off.  Hoffman's  story  does  not  in  any 
way  account  for  the  alarm  on  the  schooner,  or  for  her  luffing. 
His  story  is,  on  this  ground,  therefore,  improbable  in  itself 
as  well  as  unsustained  by  the  testimony  of  witnesses. 

In  respect  to  the  course  of  the  Novelty  from  the  time 
she  passed  Fort  Tompkins  till  the  moment  the  Merwin  luffed, 
since  we  must  reject  as  unworthy  of  credit  the  testimony  of 
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her  pilot,  and  her  lookout,  if  she  had  one,  is  not  called,  we 
have  not  sufficiently  definite  proof  to  determine  whether  the 
Eva  BeU  may  not  have  at  one  time  covered  her  from  the 
sight  of  the  Merwin ;  that  she  made  a  course  considerably  to 
the  eastward  of  that  of  the  Merwin  is  certain ;  that  she  was  so 
far  to  the  eastward  that  she  was  obliged  to  port  in  order  to 
pass  the  Eva  Bell,  is,  I  think,  also  proved.  Capt.  Pearce 
may  well  have  mistaken  the  change  of  course  made  by  the 
Eva  Bell  to  the  eastward  when  about  opposite  the  hospital 
on  the  west  bank,  for  a  movement  of  keeping  off  to  pass  the 
Novelty.  It  may  be  that  he  did  not  notice  the  Novelty  till 
she  passed  the  Eva  Bell  and  then  seeing  her  supposed  she 
was  uncovered  by  the  Eva  Bell,  but  this  is  a  point  of  no  im- 
portance. 

The  only  remaining  question  is  whether  the  luffing  of 
the  schooner  contributed  to  bring  about  the  collision.  Some 
of  the  witnesses  from  the  other  vessels  think  that  if  she  had 
kept  her  course  she  would  have  cleared  the  steamer.  It  was 
the  judgment  of  her  master,  formed  instantly,  it  is  true,  and 
without  time  for  deliberation,  that  this  was  the  onlv  move- 
ment  that  afforded  any  chance  of  avoiding  or  easing  off  the 
blow  that  seemed  inevitable ;  that  if  he  kept  his  course  the 
two  vessels  would  come  together  head  and  head ;  if  he  ported 
and  endeavored  to  keep  off,  with  his  vessel  loaded  as  she 
was,  and  with  the  wind  and  her  sails  as  they  were,  he  could 
not  keep  her  off  quickly  enough  to  clear  the  steamer,  but 
would  have  cut  her  down  and  probably  sunk  both  vessels. 
No  doubt  a  sailing  vessel  which  changes  her  course  when 
meeting  a  steamer  must  justify  her  change  of  course,  but 
where  the  change  is  made  in  a  position  of  extreme  peril, 
brought  about  by  the  action  of  the  steamer  herself,  some 
weight  is  to  be  given  to  the  judgment,  formed  on  the  instant, 
of  those  in  command  of  the  sailing  vessel.     Much  depends,  of 


'4fM  V^Cni EK5  UWifLVrt  or  SEW  TOtUL 


tu/unh*i,  f/tt  i\i*t  ';>  j/J/rn/r/?  jM  to  x\*h  extreuiitj  cf  the  pefiL  It  is 
II  4^tuMio$t  //f  ^l^iHW^-nr  r^'lxitis'e  cootk^^  and  speed,  and  tlie 
\frh\rH\t\ti  ifffi'dii  ift  khi^fUt*^  oil  anA  of  pfjffsUAe  ehiai<zes  of 
i*jmr^%  V\HfU  th';  %')uf\H^  I  think  tbe  Hcbooner  has  made  oat 
4  ^;^iiMi^  on  tlim  )K/Jiit  tj|K>ri  th^  teHtiuionv,  and  that  the  poei- 
lion  tpf  ihiz  \t:%Ht'.\H  WHH  Ktu.'fa  &H  jtu^tifir^l  her  in  luffing  in  order 
itf  \tn*,\(rtti  t)M$  i(r('.Sii  damage  which  the  moTements  of  the 
nUthmttr  Dum  apimnfiitly  made  inevitable;  that  her  luffing 
did  fjot  r.fiUHii  tuir  contribute  U>  bring  alxmt  a  collision,  bnt 
yrtiViiiiUul  ^iratiier  htm  and  damage  than  would  otherwise 
bavo  r<fMult4{<l  from  tbe  fault  of  the  steamer. 

The  \i\Hi\  of  tin;  Xcwark  Transportation  Co.  against  the 
M<*rwin  diMmiMMcd  with  costs. 

l)^H'.r('i^  for  lib(illttntH  iigaiuBt  the  Novelty,  with  costs,  and 
a  rnfnnmi^d  to  (umiputo  the  damages. 

Vnr  tho  Murwiii,  A'.  //.  I/untley, 
For  tho  Novelty,  H'.  /i*.  Darling, 
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FOUllTELai  HORSES,  ETC. 

FnKUUiT.     hiKN.—riiAKTi».— Cargo.— Praoticr. 

A  viMim*)  WM  ohnrtt^ivd  to  )^^  frt^in  Now  York  to  porta  in  the  West  IndUes  and 
Imok  to  Nf»\v  York,  Tho  rhnrtor  wiw  expressed  to  be  for  the  purpoee  of 
\^rr>hv)i  »^  cir»nt*  t\^u|m»iy  ami  their  necessary  tents,  clothing,  horses,  etc. 
It  |m»vUUHt  fvkr  tho  iMi^vment  i^  charter  money  at  the  end  of  each  UM>nth  and 
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it  bound  the  vessel  **and  the  merchandise  laden  on  board  "  to  the  perform- 
ance of  the  charter. 

On  the  return  of  the  vessel,  while  she  was  at  Flushing,  L.  I.,  and  before  she 
was  towed  to  her  pier  in  New  York,  and  before  any  of  her  cargo  was  dis- 
charged^ the  owner  of  the  vessel  filed  a  libel  to  recover  a  balance  of  charter 
qioney  due  and  attached  the  horses  and  paraphernalia  of  the  circus  company 
on  board.    The  charterer  excepted  to  the  libel : 

Held,  That  the  property  attached  was  cargo,  on  which  the  lien  for  charter 
money  was  given  by  the  charter ; 

That  the  clause  in  the  charter  making  the  charter  money  payable  by  instal- 
ments, at  a  place  where  tlK  vessel  would  not  probably  be  when  the  time  of 
payment  arrived,  did  not  destroy  the  lien  on  cargo  given  by  the  charter ; 

That  the  failure  to  pay  the  monthly  instalments  due  before  the  filing  of  the 
libel  was  a  breach  of  the  charter,  and  the  owner  of  the  vessel  had  a  lien  on 
the  cargo  for  his  security ; 

That  the  libel  was  not  prematurely  filed,  and  the  libellant  was  entitled  to 
recover. 

Choate,  J.  This  is  a  libel  against  the  cargo  of  the 
schooner  John  N.  Colby  for  freight,  etc.,  alleged  to  be  due 
under  a  charter  party.  The  charter  party  was  made  in  New 
York,  on  the  27tli  of  October,  1876,  between  the  libellant  as 
master  and  agent  of  the  owners  and  one  Murray.  By  its 
terms  the  libellant  agreed  on  the  freighting  and  chartering 
of  the  vessel  to  Murray,  for  a  voyage  from  New  York  to  such 
safe  ports  and  places  as  charterer  may  direct,  including  the 
West  Indies  and  South  America  and  back  to  New  York,  for 
a  term  of  at  least  three  months,  with  privilege  to  keep  the 
vessel  three  months  longer,  the  owner  to  furnish  crew  and 
provisions,  the  whole  of  the  vessel,  except  the  captain's  and 
mates'  room  and  necessary  accommodations  for  the  crew 
and  for  the  tackles,  sails  and  provisions  of  the  vessel  to  be 
at  the  sole  use  of  the  charterer,  the  owner  to  take  on  board 
during  the  voyage  "  all  such  lawful  goods  and  merchandize 
as  the  charterer  or  his  agent  may  think  proper  to  ship,"  the 
charterer  to  pay  to  the  owner  or  his  agent  "  freight  at  the 
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rate  of  $690  per  month  and  pro  rata  for  parts  of  a  month 
earned  and  due  at  the  termination  of  each  month,  payable 
$500  to  Evans,  Ball  &  Co.  upon  the  presentation  of  order  of 
charterer,  and  $190  to  the  captain,"  "  the  charterer  to  pay 
aU  port  charges,  both  foreign  and  domestic,  including  load- 
ing, discharging,  consul  fees,  etc."  The  charter  contained 
the  following  clauses :  "  It  is  understood  that  the  vessel  is 
chartered  for  the  purpose  of  transporting  a  circus  company 
and  their  necessary  tents,  clothing, •horses,  etc."  "It  is 
hereby  understood  that  the  monthly  payments  imder  this 
charter  are  to  commence  November  6th,  1876."  "To  the 
true  performance  of  the  foregoing  agreements  the  said  par- 
ties do  hereby  bind  themselves,  their  heirs,  executors,  ad- 
ministrators and  assigns,  and  also  the  said  vessel,  her  freight 
and  appurtenances  and  the  merchandize  laden  on  board, 
each  to  the  other  in  the  penal  sum  of  the  estimated  amount 
of  charter." 

Under  this  charter,  the  vessel  took  on  board  at  New 
York,   on   the   6th  of  November,   the  circus   company,  its 

horses,  tents,  and  other  equipments,  and  proceeded  imder 

«  

the  direction  of  the  charterer  to  various  ports  in  the  West 
Indies,  and  arrived  at  New  York  on  her  return  on  the  3d  of 
April,  1877.  During  this  time  the  vessel  was  at  sea,  going 
from  port  to  port,  seventj-  days ;  the  rest  of  the  time  was 
spent  in  various  ports  where  the  circus  was  landed  and  gave 
public  performances. 

This  libel  is  brought  by  the  owner  of  the  vessel,  claim- 
ing a  balance  of  freight  money  and  port  charges  paid.  The 
Ubel  was  filed  April  3d,  1877,  wliile  the  vessel  was  lying  at 
Flushing,  L.  I.,  and  before  she  was  towed  to  her  pier  in  New 
York,  and  before  any  of  the  cargo  was  dischai^ed.  The 
property  seized  by  the  marshal  was  also  seized  on  board  the 
vessel  and  before  it  was  discharged.    The  libel  avers  that 
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of  the  tax  by  executors  and  trustees,  that  the  very  absence 
of  any  similar  provisions  in  the  sections  which  follow,  and 
which  regulate  the  succession  tax,  strongly  support  the  de- 
fendants'  claim  as  to  the  true  construction  of  those  sections. 

Upon  a  consideration  of  the  whole  statute,  it  is,  I  think, 
free  from  doubt  that  the  tax  is  payable  by  the  successor  him- 
self, and  not  by  his  trustee,  if  he  have  one.  In  the  present 
case  it  is  claimed  that  under  the  statute  law  of  New  York 
these  executors  took  no  title  as  trustees,  but  only  powers  in 
trust.  But  the  revenue  laws  of  the  TTnited  States  were  not 
drawn  with  any  references  to  nice  distinctions  in  the  State 
laws  of  this  character,  and  it  can  hardlv  be  claimed  that  if 
the  intent  of  the  statute  was  to  make  a  trustee  liable  for  the 
tax,  he  woidd  be  chargeable  in  one  State  where,  by  the  local 
law,  he  was  held  to  take  a  title  in  tnist,  and  not  chargeable 
under  the  same  will  in  another  State  by  whose  local  law  he 
was  held  to  be  vested  merely  with  a  power  in  tnist.  The 
defendants'  demurrer  is  sustained  independently  of  any  such 
distinction. 

Judgment  for  defendants  on  demurrer. 

For  defendants,  Davies^  Wor^k  cfe  McNainee, 

For  the  United  States,  Assistant  District  Attorney  E.  B, 

urn. 
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MICHAEL  GALLAGHEE  et  al.  vs.  D.  GOLDEN  MUK- 

EAY   ET  AL. 

MICHAEL  CONDON  vs.  THE  SAME. 


Skamen'b  Wages. — Condemnation  of  Vebsel. — Ext^a  Wages  for  De- 
lay IN  Payment. 


A  steamer  left  New  Y'ork  on  a  voyage  to  Nassau,  N.  P.,  thence  to  Cuba  and 
back  to  New  York.  Just  before  reaching  Nassau  she  struck  a  rock  and  was 
so  injured  that,  after  she  reached  Nassau,  a  survey  was  called  on  the  appli- 
cation of  her  master,  and  the  surveyors  recommended  that  she  be  con- 

'  demned  aa  unseaworthy,  and  thereafter  the  owners  abandoned  her  to  the 
underwriters.  After  the  survey  the  master  dischart^ed  the  crew  and  offered 
them  a  passage  to  New  York.  Seventeen  of  them  accepted  the  offer  and 
came  home  to  New  York.  The  other  eight  refused  the  offer,  claiming  that 
the  ship  could  be  brought  home ;  and  they  remained  at  Nassau  for  more 
than  a  month,  during  which  time  the  master  allowed  them  to  sleep  on  board 
and  he  provided  food  for  them.  On  the  arrival  of  the  seventeen  at  New 
Y'ork  they  claimed  to  be  paid  wages  up  to  the  time  of  their  arrival  besides 
three  months*  extra  pay.  The  owners  of  the  steamer  refused  to  pay  wages 
after  the  day  when  she  was  injured.  The  other  eight,  after  their  return  to 
New  York,  made  a  similar  claim,  and  suits  were  brought  against  the  owners 
to  recover  the  wages : 

Held,  That,  by  the  proceedings  taken  as  to  the  vessel,  she  was  * 'condemned** 
as  mentioned  in  section  4582  of  the  United  States  Rev.  Stat,  and  the  sailors 
therefore  were  not  entitled  to  the  three  months*  extra  pay  ; 

That  the  sailors  were  entitled  to  be  paid  up  to  the  time  of  their  discharge  by 
the  master  in  Nassau,  and  no  later; 

That  the  seventeen  were  entitled  to  the  ten  days*  extra  pay  provided  by  sec- 
tion 4529,  because  there  was  no  sufficient  cause  for  the  delay  in  payment; 

That  the  act  of  the  master  at  Nassau,  in  allowing  them  to  sleep  on  board,  and 
furnishing  food  for  them  after  their  discharge,  did  not  entitle  them  to  claim 
wages  after  such  discharge. 
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Ohoate,  J.  These  are  suits  in  pef*8onam  for  seamen's 
wages,  brought  against  the  defendants,  the  owners  of  the 
steamship  Cleopatra. 

The  Cleopatra  left  New  York  October  17,  1878,  bound 
on  a  voyage  to  Nassau,  N.  P.,  and  thence  to  a  port  or  ports 
in  Cuba  and  thence  back  to  New  York.  Just  before  reach- 
ing Nassau  she  struck  upon  a  rock  and  was  injured,  and  most 
of  her  cargo  and  passengers  were  forwarded  by  other  vessels. 
She  then  proceeded  to  the  port  of  Nassau,  where  she  has  ever 
since  remained.  The  accident  happened  on  the  23d  of  Oct- 
tober,  and  she  got  into  port  about  seven  days  later.  The 
crew  were  kept  by  the  ship  tOl  December  11th,  discharging 
their  ordinary  duties,  such  as  there  were  for  them  to  do  in 
port.  Meanwhile  a  survey  was  called  on  the  application  of 
the  master.  It  was  composed  of  the  captain  of  the  port  and 
the  agent  of  American  underwriters,  and  they  <;alled  in  to 
their  assistance  an  engineer  and  a  ship  carpenter.  They 
made  a  written  report  to  the  effect  that  one  of  the  boilers 
was  thrown  out  of  place,  the  keel  was  injured,  bolts  started, 
and  that  the  vessel  was  badly  hogged,  and  unseaworthy ;  and 
recommended  that,  in  consequence  of  her  machinery  being 
thoroughly  disabled  and  of  there  being  no  facilities  for  repair- 
ing her  there,  she  be  condemned.  Afterwards,  on  December 
18th,  the  owners  in  New  York  wrote  a  letter  of  abandon- 
ment to  the  underwiiters.  The  evidence  now  produced  sus- 
tains the  case  found  by  the  sur\'ey,  and  shows  that  she  had 
suffered  such  injuries  by  reason  of  sea  perils  that  she  was 
wholly  unfit  to  continue  her  voyage,  and  that  she  could  not 
be  repaired  so  as  to  complete  her  voyage.  On  the  11th  of 
December  the  master,  by  direction  of  the  owners,  called  the 
crew  together,  and  informed  them  that  they  were  discharged, 
and  offered  them  a  passage  home  to  New  York  in  another 
steamer  of  the  same  owners.     Seventeen  of  them,  being  the 
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libellants  in  the  first  of  these  suits,  accepted  the  offer  and 
jcame  home  in  the  other  steamer.  The  other  eight  refused 
to  come  home ;  took  the  ground  that  the  ship  could  continue 
the  voyage  or  l>e  brought  home,  and  remained  at  Nassau  till 
about  the  25th  of  January.  The  master  permitted  them  to 
sleep  on  board  and  he  provided  board  for  them  at  Nassau. 
The  libellants  in  the  first  suit  now  demand  wages  up  to  the 
time  of  their  arrival  at  New  York  on  the  11th  of  December, 
with  three  months'  extra  pay,  on  the  ground  that  they  were 
discharged  at  Nassau  with  their  consent,  and  that  the  vessel 
was  neither  WTecked,  stranded  nor  condemned  as  unfit  for 
ser\ice.  They  rely  on  Rev.  Stat.  §  458*2,  which  provides  that 
the  three  months'  extra  wages  due  to  seamen  so  dischai^ed, 
shall  not  be  required  "where  vessels  are  wrecked  or  stranded 
or  condemned  as  unfit  for  service,"  but  shall  in  no  other 
case  be  remitted.  It  is  claimed  that  "condemned"  here 
means  condemned  bv  decree  of  an  admiraltv  court.  But  con- 
sidering  the  purpose  of  the  statute'  I  cannot  think  the  word 
was  used  in  this  restricted  sense.  Wreck,  stranding  or  other 
fatal  disability  to  the  ship  is  recognized  as  dischai^ng  the 
contract  between  the  ship  and  the  seamen ;  but  for  the  secur- 
ity of  the  seamen  against  possible  imposition,  it  is  required 
that  where  the  case  is  not  one  of  self-evident  wreck  or 
stranding,  the  proof  of  disability  shall  be  shown  by  the  con- 
demnation of  the  vessel  as  unfit  for  ser^ace.  The  reference 
here  is  to  that  proceeding  known  in  all  ports,  by  which  ships 
which  have  suffered  disaster  are  condemned  or  pronounced 
unfit  for  service,  the  common  method  being  by  the  report  of 
a  survey  called  by  the  consul  of  the  nation  to  which  the 
ship  belongs,  upon  the  application  of  the  master.  To  give 
the  words  the  restricted  sense  contended  for  bv  the  libel- 
lant«,  would,  in  many  ports  and  places,  make  performance  of 
the  condition  impossible.     In  this  case  there  was  such  a  con- 
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demnatioD,  and  the  claim  for  three  months'  extra  pay  is  dis- 
allowed. As  the  master  kept  the  crew  on  duty  till  December 
11th,  they  are  clearly  entitled  to  their  wages  till  that  time. 
{Tarlton  v.  M(dlo7'y,  ante,  p.  46.)  These  seamen  further 
claim  that  their  wages  should  be  paid  up  to  the  time 
of  their  arrival  in  New  York.  For  this  claim  there  seems  to 
be  authority  in  the  case  of  7'he  Elisubeth,  2  Dodson  411.  But 
I  think  tliis  is  a  case  where  the  service  of  the  seamen  was  ter- 
minated bv  reason  of  the  wreck,  or  loss  of  the  vessel,  within 
the  meaning  of  Rev.  Stat.  §  4526,  and  therefore  they  cannot 
claim  their  wages  after  the  day  of  their  discharge,  December 
11th.  When  the  seamen  were  informed  that  their  services 
would  not  further  be  required,  they  were  told  that  they  would 
be  paid  in  New  York  on  their  arrival.  When  they  arrived  a 
dispute  arose  as  to  the  amount  due,  the  owners  claiming  that 
the  wages  were  due  only  up  to  the  23d  of  October,  and  the 
seamen  insisting  on  being  paid  up  to  the  time  of  their  return. 
Rev.  Stat.  §  4529,  imposes  on  the  owner  a  penalty  of  two 
days'  extra  pay  for  every  day  not  exceeding  ten  during  which 
the  payment  of  wages  is  delayed  beyond  the  period  when  by 
law  it  is  payable,  provided  the  delay  be  without  sufl&cient 
cause.  I  cannot  think  that  there  was  sufficient  cause  in  this 
case  for  the  delay  in  payment.  The  only  question  which 
could  be  looked  upon  as  doubtful  was  whether  the  wages 
should  cease  on  the  11th  of  December  or  on  the  17th,  and 
if  this  had  been  the  only  difference  it  may  well  be  supposed 
that  it  could  have  easily  been  adjusted.  But  the  owners  hav- 
ing made  a  wholly  unreasonable  claim,  and  thereby  kept  the 
crew  waiting  for  their  wages,  I  think  they  are  chargeable 
with  the  twenty  days'  extra  pay. 

As  to  the  seamen  who  stayed  in  Nassau,  nothing  which 
the  captain  did  in  sheltering  and  feeding  them  can  be  con- 
strued as  a  revocation  of  the  discharge,  as  is  claimed  by  the 
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libeDantSu  It  was  an  act  of  fanmamtj.  for  wbidi  the  ship 
ovner  ebonld  not  suffer.  As  tLe><-  men  refused  the  discharge 
and  the  offer  of  return  to  New  York  ar:d  pi:t  tLe  master  and  the 
owners  to  muieeehhSkry  expen.se.  there  is  no  reason  why  their 
wa^es  fthonld  be  fiaid  Ijejond  the  11th  of  December,  when 
ther  were  dischaii^ed  in  eon&^nenee  of  the  vovage  beii^ 
hopeleaBlj  bn^Len  up. 

Decree  Cor  libellants  with  costs  and  reference  to  eom- 
pnie  the  amount. 

For  hbellants,  J7.  ITe^jtA. 
For  respondents,  e/1  Sl*»^r*nj'A. 


FEBRCARY.  1879. 

THE  SHIP  SHA>T). 

DAMAflB   TO  CaBSO. — PeEIL  OF  THB  Ska. — NbGUGKSCC — BrSDKX  OT 

PeOOF. — DtTT   of  3tASTKK. 

A  rfiip  took  oo  board  al  Manila  a  large  qoantitj  of  mats  of  si^ar,  to  be 
broo^t  to  Xew  Yorfc,  under  Hits  of  ladins  cootaiiiiD^  tbe  osual  excepCioo 
of  perils  of  tbe  aea.  On  the  voyage  she  met  wit^  bearr  weather  and 
sprang  a  leak  so  that,  after  having  jettisoned  a  part  of  her  caigo.  she  ar- 
rived at  her  dock  with  ten  feet  of  water  in  her  bold,  ber  Cfew  having  be- 
oome  so  worn  oat  bv  labor  that  after  she  had  passed  quarantine  a  gang  of 
fredi  men  was  sent  to  ber.  who  were,  however,  able  tn  control  the  leak 
with  the  ahip*8  pompSw  Tbe  conFignecs  of  tbe  ship  at  once  agreed  with  the 
owner  of  a  steam  pump  and  tbe  pomp  was  put  on  board  the  ship,  and  by 
the  next  morning  the  water  in  the  ship  had  been  pumped  down  as  far  as 
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the  suction  pipe  of  the  steam  pump  reached,  which  was  just  about  at  the 
bottom  of  the  sugar.  During  the  following  day,  the  pump,  which  was  in 
charge  of  an  engineer  and  fireman  employed  by  its  owner,  was  worked  at 
intervals  as  the  water  rose  high  enough  to  reach  the  suction  pipe.  The  dis- 
charge of  the  cargo  had  been  commenced  and  continued  during  that  day. 
During  the  following  night,  none  of  the  ship^s  officers  or  crew  being^on 
duty,  the  steam  pump  stopped  working,  and  the  water  again  flooded  the 
lower  hold  where  the  sugar  was  stowed.  The  consignees  of  the  sugar  filed 
a  libel  against  the  ship,  claiming  to  recover  damages  for  a  failure  to  deliver 
the  sugar  in  like  good  order  as  when  received,  as  she  had  contracted  in  the 
bills  of  lading  to  do ;  and  the  owners  of  the  ship  set  up  as  a  defence  that  the 
damage  was  occasioned  by  peril  of  the  sea : 

JJeldy  That,  the  leak  being  shown  to  have  been  a  peril  of  the  sea,  the  ship 
had  made  out  her  defence  as  to  the  cargo  jettisoned,  and  as  to  the  sugar 
washed  out  by  the  leak  and  the  injury  caused  by  the  leak  to  that  which  re- 
mained, up  till  the  time  when  the  water  was  first  pumped  out  of  the  ship 
by  the  steam  pump ; 

That  the  duty  of  the  ship,  on  arriving  at  the  dock,  was  to  use  whatever  extra- 
ordinary means  were  accessible  to  prevent  further  injury  to  the  cargo ;  and 
that  the  employment  of  the  steam  pump  was  an  act  of  the  master,  in  per- 
formance of  that  duty,  and  not  an  act  of  the  master  as  agent  of  the  cargo 
in  extraordinary  peril ; 

That  the  persons  working  the  steam  pump  were  therefore  the  agents  of  the 
ship  and  not  agents  of  the  owners  of  the  cargo ; 

That  the  ship,  therefore,  was  responsible  for  the  proper  performanee  of  duty 
by  those  in  charge  of  the  steam  pump ; 

That,  although  the  original  leak  was  a  peril  of  the  sea,  the  owners  of  the 
cargo,  having  shown  that  the  leak  could  have  been  controlled  by  the  use  of 
means  which  were  available,  and  that  such  leak  had  not  been  controlled, 
had  made  out  a  case  of  negligence  en  the  part  of  the  ship ; 

That  the  ship,  having  failed  to  give  any  explanation  of  the  stoppage  of  the 
steam  pump  on  the  night  in  question,  was  liable  to  the  owners  of  the  cargo 
for  all  the  loss  and  damage  to  the  cargo  which  arose  from  the  flooding  of 
the  ship  on  that  mght ; 

That  the  ship  was  liable  for  all  the  loss  of  sugar  occasioned  by  the  suction 
pipe  being  so  short  that  the  water  must  rise  on  the  cargo  in  order  to  be 
within  reach  of  the  pump. 

Choate,  J.     This  is  a  libel  by  The  Donner  &  De  Castro 
Sugar  RefiniBg  Company,  the  owners  of  part  of  the  cargo  of 
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the  ^hip  Shanrl,  agaicst  the  ship  and  her  owners,  to  recover 
rlamagf^  on  accoiuit  of  her  iailnre  to  deliver  her  cai^o  in 
gofxl  order  and  conrlition,  pnrsnant  to  the  stipulations  of 
her  hilLs  of  ladling.  She  siiip[)ed  at  Manila,  among  other 
gfKxlH,  34,742  mats  of  .sn;xar.  weighing  about  2,430,940 
ponnrIi4,  and  sailed  from  that  port  for  New  York  on  the.  1st 
flay  of  AngiLst,  1876.  The  suirar  \\  a?»  stowed  in  the  lower 
hold  and  properiy  stowed,  and  duunaged.  It  was  shipped 
under  bills  of  lading  which  acknowledged  its  receipt  in  good 
order  and  condition,  and  stipulated  for  its  delivery  in  New 
York  in  like  good  order  and  condition,  "  all  and  every  the 
dangers  and  accidents  of  the  seas  and  navigation  of  whatso- 
ever kind  excepted."  The  ship  delivered  in  New  York  only 
31,663  mats  weighing  about  1,008,865  pounds.  As  to  the 
3,079  mats  not  delivered  it  appeared  that  they  were  jetti- 
soned at  sea  ;  and  the  loss  of  weight  in  the  mats  that  were 
delivered  was  about  1,206,545  pounds.  And  for  this  failure 
to  deliver  and  this  loss  of  weight  the  suit  is  brought.  The 
libel  charges  "  that  the  said  ship  and  her  owners  have  failed 
to  keep  and  perform  the  contracts  in  said  bills  of  lading 
contained  or  to  deliver  the  said  sugars  in  conformity  there- 
with ;  but  on  the  contrary,  by  reason  of  carelessness  and 
negligence  on  the  part  of  said  ship  and  her  owners,  and 
their  servants  or  agents,  a  large  part  of  said  sugars  were 
totally  lost  and  a  large  portion  of  the  remainder  delivered  in 
a  damaged  condition."  The  answer  alleges  that  part  of  the 
sugar  was  necessarily  jettisoned  to  save  the  ship  and  cargo 
and  the  lives  of  those  on  board,  and  that  all  the  sugar  which 
was  lost  or  destroyed  or  jettisoned  or  which  was  not  deliv- 
ered w^as  lost,  destroyed  or  not  delivered  solely  from  the 
causes  excepted  in  the  bills  of  lading,  and  not  from  any  fault, 
negligence  or  carelessness  on  the  part  of  the  ship  and  her 
owners,  or  their  servants  or  agents.     The  answer  further  al- 
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THE  BAEK  T.  F.  WHITON. 

Wages.— Setting  off  Damages. — Statement  made  befokk  Shipping 

Commissioner. — Evidence. 

A  second  mate  of  a  vessel  filed  a  libel  against  her,  to  recover  $91.75,  for 
wages.  The  amount  of  his  wages  was  admitted,  but'  the  owners  of  the 
ship  set  up  as  an  offset,  that  he  had  wrongfully  assaulted  one  of  the  sailors 
on  the  voyage,  to  the  damage  of  the  ship  of  $1 30.  The  assault  and  the 
damage  were  proved.  But  the  libellant  urged  that  as  the  deduction  was 
not  claimed  in  the  statement  of  wages  made  by  the  master  to  the  shipping 
commissioner,  nor  entered  in  the  log,  the  defence  could  not  be  made  : 

ffeld,  That  as  the  log  was  not  produced,  the  presumption  was  that  the  entry 
was  not  made  in  the  log ; 

That  under  §§  4550,  4596  and  4597,  the  court  has  a  discretion  to  reject  the 
evidence  offered,  but  that  this  does  not  prevent  proof  being  given  of  the 
facts,  and  that  as  the  facts  were  proved  beyond  dispute,  the  owners  were 
entitled  to  the  set-off,  and  the  libel  must  be  dismissed. 

Choate,  J.  This  is  a  suit  i?i  j^em  for  wages  of  the  libel- 
lant, as  second  mate,  on  a  voyage  from  Philadelphia  to 
Venice,  thence  to  Trieste,  and  thence  to  New  York.  She 
arrived  at  New  York  December  15th,  1878,  and  it  is  admit- 
ted that  there  was  a  balance  of  libellant's- wages  to  that  time 
unpaid,  amoimting  to  $91.75.  Among  other  defences  set  up 
in  the  answer,  it  is  averred  that  "  during  the  voyage  and  on 
or  about  the  26th  day  of  August,  1878,  when  said  vessel  lay 
outside  of  the  port  of  Venice,  the  Kbellant,  who  was  the  act- 
ing master  of  the  said  bark,  committed  a  most  violent  and 
unprovoked  assault  and  battery  upon  James  Blake,  the 
steward  of  said  bark;  that  by  reason  of  said  assault  and 
battery,  said  Blake  was  very  severely  injured,  and  was  in 

47 


370  SOUTHERN  DISTRICT  OF  NEW  YORK, 


The  Bark  T.  F.  Whiton. 


danger  of  losing  his  life,  and  was  unable  to  do  his  duty  on 
board,  whereby  said  bark  and  these  claimants  suffered  dam- 
age in  the  sum  of  $120,"  which  claimants  ask  to  have  de- 
ducted from  any  wages  found  due.  That  such  an  act  on  the 
part  of  a  seaman,  whereby  the  vessel  suffers  damage  or  is 
put  to  expense,  is  to  be  considered  in  diminution  of  a  claim 
for  wages,  has  been  often  held.  {Scott  v.  Russell^  Abb. 
A  dm.  258;  The  Nept^me^  Gilpin  89;  The  Tuskar^  1  Sprague 
71.)  The  fact  of  the  assault  was  clearly  proved,  and  the  evi- 
dence shows  that  in  the  sums  paid  for  medical  service  to  the 
steward,  and  loss  of  his  services,  the  ship  has  sustained 
damage  exceeding  the  balance  of  libellant's  wages. 

It  is,  however,  insisted  that  as  this  deduction  was  not 
claimed  in  the  statement  of  the  wages  of  the  crew,  made  by 
the  master  to  the  shipping  commissioner,  at  the  end  of  the 
voyage,  nor  entered  in  the  log,  under  Rev.  Stat.  §  4550,  the 
claimants  cannot  make  this  defence.  I  think,  however,  that 
the  provisions  of  this  section  were  not  designed  to  prevent 
and  do  not  prevent  the  court  in  a  suit  for  wages  from  ad- 
judicating upon  the  amount  due,  according  to  the  facts 
proven.  Sections  4596  and  4597  show  that  the  failure  to 
enter  facts  in  the  log  on  which  deduction  of  wages  is  claimed, 
does  not  absolutely  prevent  proof  of  those  facts,  but  gives 
the  court  a  discretion  to  reject  the  evidence.  No  doubt  the 
general  purpose  of  these  provisions  of  law  is  such  as  libel- 
lant's counsel  suggests,  to  prevent  the  oppression  of  seamen 
by  trumping  up  unfounded  claims  of  misconduct,  and  or- 
dinarily, and  if  the  facts  are  left  in  doubt,  the  failure  to 
enter  the  facts  in  the  log  should  defeat  the  attempted  de- 
fence. But  in  this  case,  the  proof  of  misconduct  is  the  posi- 
tive and  repeated  admissions  of  the  libellant  himself,  and  the 
proof  of  damage  is  clear  and  not  contradicted.  The  log  was 
not  produced.     The  vessel  was  at  sea  with  the  log  at  the 
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time  of  trial.  I  think  the  libellant's  counsel  is  correct ;  that 
the  presumption  is  as  against  the  claimants ;  that  the  pre- 
scribed entry  was  not  made  m  the  log. 

As  there  is  nothing  due  the  libellant,  it  is  unnecessarj' 
to  consider  the  other  defences  set  up  by  the  claimants. 

Libel  dismissed,  with  costs. 

For  libellant,  Zouis  F.  Post 

For  claimants,  Benedict^  Taft  db  Benedict. 


MARCH,  1879. 

THE  UNITED  STATES  vs.  FOUE  CASES  OF 

LASTINGS. 

False   Invoices. — Fokfeitube. — Bona  Fide  Purohasbb. — Revised  Sta- 
tutes, Sections  2864  and  13. 

The  Act  of  March  3d,  1863,  eh.  76  §  1,  (12  Stat,  at  Large,  p.  738),  provided 
that  in  case  of  the  knowingly  entering  goods  by  means  of  a  false  invoice, 
etc.,  the  goods  or  the  value  thereof  should  be  forfeited.  In  embodying  this 
statute  in  the  Revised  Statutes  §  2864,  the  words  *'or  the  value  thereof^  were 
omitted,  and  the  Act  of  1863  was  repealed.  By  the  Act  of  1875,  ch.  80  (18 
id.  p.  319),  passed  February  18,  1875,  section  2864  was  amended  by  restor- 
ing the  words  * *or  the  value  thereof."  After  the  passage  of  the  Revised  Stat- 
utes but  before  the  passage  of  the  amending  Act  of  1875,  certain  goods  were 
knowingly  entered  by  means  of  false  invoices: 

HeJd^  That,  under  the  statute  in  force  at  the  time  of  the  entry,  the  forfeiture 
of  the  goods  was  absolute,  and  that  it  was  not  a  case  of  a  forfeiture  of  the 
goods  or  of  their  value  at  the  election  of  the  United  States,  and  therefore  a 
transfer  for  value  to  a  bona  ftde  purchaser  or  pledgee  before  suit  brought 
gave  no  title  as  against  the  United  States; 


/  ,\*    /   »/        ;•//*    '•«♦/<    ^f«    »/,#  '>i^^  J--"    ♦i»'»'at«Mi.   uriu.  1021    he  Act '>f 

,/«.//</,  »*i. '• '/ '  :i»j#/^  f«  />  ''/,r'<»:r..ri'fl   ur»*n<ir    nrirrwU  ipcame 

•    *  k,»    ..,  I  •/,►/,  »,/    ,^  ",#w,r,«  jf  x*^-   A*.yx    >    il   »'iim  irnvTiies  'hat 

t  ftnMt ,  J  7  l»M  M  n  rr»^»tK»Ti  for  a  n^-^  tciixl  for  error  of 
(.r '/ /.fi  r  a  ."flff  f'»'f  fKo  0«'/v<'rr»rf»^tnt,  The  anit  was  by 
hff  It ni'ih'f fi  hi  f^ftfnrft*  n  hith  \iy\rf*  fv</w\'<t  tlift  j^ornis  seizetl, 
nni'fii\*  h\hi  1  jv""'"''*  ""  liMvlfipj  >K'f'fi  *'.nt^-Tf;rl  V>y  means  of  a 
fill  ■/  In  'Mj*  /.,  uiuihf  M/w  fi/ifi  '/^UJl  (j1  Hw  ii4'.yif^4'(\  Statutes.  Bj 
lltMl  M,/fiftfi,  Mif.  fnir^iltdh  (hwlMH'/l  m  thf?  forfeiture  of  the 
ini  f(  IfMHill'h  »ilin|ilv,  wMImmiI  (Jim  iilti^riiutive  remedy  for  the 
\t\\\\\^  lln'M'Mf,  ^lilih  WMM  llio  form  of  tlin  forfeiture  declared . 
U\  llih  \i'(  of  iMll'l.  of  wlilrli  IIiIn  Hoction  ih,  with  some 
iliMnpiM.  M  n«  iH«olhM*hl  Tlip  kUi^omI  unlftwftil  entry  took 
j«l»u  p  mI»IIi' MiilluM  ^J'MU  \^^^M  lu  fuivo.  luul  lui  ftbflolute  for- 
f\  »Imm«  mI  O^Im  Mh^l  >\ill^  MO  Kli^^iUHtiM*  huH  boon  held  to  vest 
\\\v  \\\\\^  lo  U^^  HOMvt^  luou^nbatrh  in  tho  UnitiHl  States, 
ivHl^vMu^U  i\  vh  i»M\v  ^^^1  jM\bv  lal  |n\HHvdiugH  worv>  rtHjuired 
\\\\\^\  vv^^U  \\y  ywU'^sys^  \\ ,  bu<  wlu^u  Uuv>40  wotv  luuK  the  title  of 
\^^v  V^^^\v\\  ^A  sS\>K  b\  ^\UU\^iK  t^WwH  \rtvvt  Ifivm  the  time  of 
\Uy^  \MK\i\\\\A  >ikVk\    ^^^u  v\v^»^bi»vi  i*H\   lu^.^  v>t  titU\after^ 

•     «    \     >v  UWk"     ^    '      V  S  f   ^  N^  V    ■^'*   Vc:  Vv  6,\n:' lilt' 
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of  the  forfeiture  declared  for  this  particular  illegal  act  is  not 
an  absolute  forfeiture  vesting:  the  title  at  oncein'the'  United 
states,  but  a  forfeiture  at  the  election  of  the  United  States, 
not  taking  effect  so  as  to  vest  the  title  till  by  seizure  or  suit 
brought  that  election  is  made.  (Caldwell  v.  The  United  States y 
8  How.  366.)  Under  this  later  statute  the  intervening  title 
of  a  third  party  acquired  in  good  faith  and  without  notice  is 
protected.     (Caldwell  v.  United  States,  ut  supra.) 

In  this  case  the  goods  before  the  seizure  had  passed 
into  the  possession  of  the  claimants,  Field,  Morris,  Fenner  & 
Co.,  auctioneers,  who  had  made  advances  thereon  to^the 
consignee,  and  their  good  faith  and  entire  want  of  notice  of 
the  illegal  acts  were  not  contested. 

The  court  was  asked  to  instruct  the  jury  that  "if  they 
believed  that  the  claimants  came  into  possession  of  the  goods 
honafide  and  witfiout  notice  of  any  fraud  on  the  Government, 
the  Government  cannot  claim  a  forfeiture  of  the  goods  under 
section  2839  or  2864  of  the  statute  after  said  goods  came 
into  the  possession  of  the  claimants."  It  is  for  alleged  error 
in  refusing  this  instruction  that  the  motion  for  a  new  trial  is 
made. 

It  is  insisted  by  the  learned  counsel  for  the  claimants  that 
the  Act  of  1875  repealed  section  2864  of  the  Revised  Stat- 
utes, substituting  a  new  and  different  provision  of  law  in  its 
place,  and  that  the  repeal  of  a  law  imposing  a  penalty  or  for- 
feiture, even  though  the  forfeiture  is  declared  absolutely  by 
the  law  repealed,  takes  away  all  remedy  to  enforce  such  for- 
feiture, unless  the  repealing  act  expressly  saves  the  right  to 
enforce  such  forfeiture  accruing  under  the  repealed  statute. 

This  familiar  principle,  as  applied  to  the  repeal  of  crimi- 
nal and  strictly  penal  statutes,  has  been  also  held  appUcable 
to  statutes  imposing  forfeitures  of  the  natui*e  of  that  declared 
by  the  customs  laws.    ( The  Schooner  Rachel  v.  United  States, 
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6  .Cranch«  329 ;  YesUou  t.  United  State^^  5  Cranch.  281.  See 
also  Ilartung  v.  The  People^  22  X.  T.  95;  United  States  v. 
Passmore,  4  Dall.  372. ) 

It  is  true  that  the  Act  of  1875  contained  no  saving 
clause,  and  it  may  well  be  held  to  have  operated  as  a  repeal 
of  section  2864  within  the  meaning  of  this  rule ;  bnt  it  was 
subject  to  the  provisions  of  section  13  of  the  Revised  Stat- 
utes, which  is  as  follows;  "The  repeal  of  any  statute  shall 
not  have  the  effect  to  release  or  extinguish  any  p>enalty,  for- 
feiture or  liability  incurred  under  such  statute,  unless  the 
repealing  act  shaU  so  expressly  provide,  and  such  statute 
shall  be  treated  as  still  remaining  in  force  for  the  purpose  of 
sustaining  any  proper  action  or  prosecution  for  the  enforce- 
ment of  such  penalty,  forfeiture  or  liability." 

Motion  denied. 

For  the  United  States,  George  Bliss, 
For  claimants,  Jafnes  M.  Smith. 


MARCH,  1879. 

THE  UNITED  STATES  vs.  TWO  TKUXKS  CONTAIN- 
ING WEARING  APPAREL. 

Judgment  AeAiNsr  Stipulators  in  Ca8e  op  Porfkiturk. — Dkfenoks  by 

Stipulators. 

Certain  goods  having  been  proceeded  against  as  smuggled,  the  owner  appeared 
as  claimant  and  gave  stipulation  for  value  in  a  sum  agreed  upon  between 
the  clainiant  and  the  district  attorney.    Afterwards  a  final  decree  was  en- 
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tered  against  the  claimant  on  default.  On  return  of  the  order  to  show 
cause  against  the  stipulators  why  execution  should  not  issue  against  thenf 
for  the  amount  of  the  stipulation  : 
Held,  That  they  were  not  entitled  to  a  reduction  of  the  amount  of  the  stipu- 
lation  on  the  ground  that  the  claimant  after  the  giving  of  the  stipula- 
tion and  before  the  delivery  of  the  goods  to  her  had  paid  the  duties,  and 
that  the  amount  of  the  stipulation  was  for  the  estimated  foreign  value  of 
the  goods  with  the  duty  added ;  nor  on  the  ground  that  while  the  goods 
were  under  seizure,  and  before  the  stipulation  was  given,  they  were  injured 
by  being  carelessly  handled  by  persons  in  the  employ  of  the  collector  and 
by  visitors  who,  by  their  consent,  had  access  to  them,  and  that  the  stipula- 
tion was  given  for  a  larger  amount  than  the  true  value  of  the  goods  at  the 
time  it  was  given. 

Choate,  J.  In  this  case  the  goods  were  proceeded 
against  as  smuggled  goods,  being  landed  without  a  permit 
in  the  personal  baggage  of  th©  owner.  The  seizure  was  on 
the  11th  of  March,  1878.  .  On  the  9th  of  April,  1878,  the 
claimant,  with  sureties,  executed  a  stipulation  for  value  in 
the  sum  of  S3,600.  The  agreement  as  to  the  value  of  the 
goods  for  the  purpose  of  bonding  them  was  doubtless  de- 
signed to  be,  and  was,  a  substitute  for  the  appraisement  pro- 
vided for  in  such  cases  by  section  938  of  the  Bevised  Stat- 
utes. The  stipulation  is  in  the  usual  form,  and  its  condition 
is  that  "  if  the  stipulators  undersigned  shall  at  any  time  upon 
the  interlocutory  or  final  order  or  decree  of  the  said  District 
Court,  or  of  any  appellate  court  to  which  the  above  named 
suit  may  proceed,  and  upon  notice  of  such  order  or  decree 
to  'Foster  and  Adams,  Esquires,  proctors  for  the  claimant  of 
said  property,  abide  by  and  pay  the  money  awarded  by  the 
final  decree  rendered  by  the  court  or  the  appellate  court,  if 
any  appeal  intervene,  then  this  stipulation  to  be  void,  other- 
wise to  remain  in  full  force  and  virtue."  And  the  agree- 
ment of  the  stipulation  is,  "  The  parties  hereto  hereby  con- 
senting and  agreeing  that  in  case  of  default  or  contumacy  on 
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the  part  of  the  claimant  or  her  sureties,  execution  for  the 
above  amount  ($3,600)  may  issue  against  their  lands,  chat- 
tels and  goods." 

A  final  decree  went  against  the  claimant  bj  defaidt  for 
want  of  an  answer,  July  30th,  1878,  for  the  amount  of  the 
stipulation.  By  the  rules  and  practice  of  the  court,  notice 
of  four  days  is,  after  the  entry  of  the  final  decree,  given  to  the 
stipulators  to  show  cause  why  execution  should  not  issue 
against  them.  On  the  return  day  of  this  order  to  show 
cause  the  stipulators  appeared  to  show  cause  why  execution 
should  not  issue  for  the  amount  of  said  decree,  and  made 
proof  by  affidavit,  that  after  the  giving  of  the  stipulation  and 
before  delivery  of  the  goods  to  the  claimant,  she  paid  the 
duties  on  the  goods  ;  that  the  agreed  valuation  of  the  goods 
($3,600)  for  which  the  stipulation  was  given  was  based  on 
an  estimate  of  their  foreign  value  with  the  duties  added 
thereto ;  also,  that  while  the  goods  were  under  seizure  and 
before  the  stipulation  was  given,  they  were  injured  by  being 
handled  carelessly  by  persons  in  the  employ  of  the  collector 
and  by  visitors  who  were  admitted  by  them  to  the  seizure 
room  to  examine  them  ;  that  the  stipulation  was  given  for  a 
larger  amount  than  the  goods  were  really  Worth  when  this 
valuation  was  put  upon  them,  that  valuation  making  no  al- 
lowance for  this  injury.  The  stipulators  ask  that  the  amount 
of  the  decree  be  reduced  as  to  them  by  the  amount  of  the 
duties  paid,  and  by  the  amount  of  this  depreciation  caused 
by  the  carelessness  or  improper  conduct  of  the  Government 
officers. 

Assuming  that  the  facts  are  as  claimed  by  the  stipxda- 
tors,  they  are  not  entitled  to  relief  in  this  proceeding. 

As  to  the  claim  for  depreciation  and  injury,  it  has  been 
held  that  the  stipulation  which  the  United  States  is  entitled 
to,  on  delivery  of  the  goods  to  the  claimant,  is  a  stipulation 
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for  their  value,  at  the  time  and  place  of  the  seizure.  ( Uniterl 
States  V.  Fou7*  Cases  Silk  Jiihhons,  1  Ben.  218.)  And  as  all 
the  alleged  damage  was  subsequent  to  that  date,  it  could  not 
properly  have  been  taken  into  account,  either  by  appraisers 
appointed  to  appraise  the  goods,  or  by  the  parties  in  fixing 
the  value  by  consent.  If,  then,  the  claimant  saw  fit  to  bond 
the  goods  instead  of  allowing  them  to  be  condemned,  neither 
she  nor  her  sureties  can  complain  if  they  were  bonded  for 
more  than  they  were  actually  worth  at  the  time  of  the  bond- 
ing. She  preferred  to  give  the  bond,  and  there  is  no  equity 
in  her  or  their  claim  to  be  released  from  it  to  this  extent. 
Nor  does  the  alleged  misconduct  of  the  officers  of  the  cus- 
toms afford  any  ground  for  a  claim,  either  directly  for  dam- 
ages, or  indirectly  by  way  of  recoupment  against  the  United 
States.  • 

As  regards  the  duties,  it  is  insisted  that  the  case  is 
within  the  principle  of  the  case  cited  above,  in  which  it  was 
heldHhat,  if  the  goods  are  in  warehouse,  the  proper  valuation 
to  be  put  on  the  goods  is  their  full  value  less  the  duties, 
and  it  is  claimed  that  this  stipulation  should  have  been  for 
the  value  of  the  goods,  less  the  duties,  or  that  the  payment 
of  the  duties  may  be  treated  as  an  equitable  defence  to  the 
claim,  so  far  as  the  stipulators  are  concerned,  and  that  the 
court  can,  at  this  stage  of  the  proceeding,  give  relief. 

The  case  differs  from  the  case  cited  in  this,  that  this 

claimant  has,  by  her  own  act,  in  violation  of  law,  put  these 

goods  into  the   common   stock  of  the  merchandize  of  the 

country,  and  I  think  the  cases  are  so  unlike,  that  that  case 

would  not  be  a  precedent  for  the  appraisement  of  goods, 

seized  in  the  country  at  large  as  smuggled  goods,  at  their 

value,  less   the  .unpaid  duties.     As  is  pointed  out  in  that 

case,  if  the  duties  had  been  paid,  and  the  goods  were  not  in 

warehouse,  the  owner,  if  he  bonds,  must  give  a  stipulation 

48 
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for  the  fall  value,  and  in  that  case  would  lose  the  goods, 
and  the  duties,  too.  The  pri^ege  given  to  the  importer  to 
put  the  goods  in  warehouse,  carries  with  it  the  privilege  of 
using  the  goods  for  exportation  in  a  certain  event,  without 
paying  anv  duties  on  them,  and  it  was  held,  upon  good  rea- 
son, that  in  such  a  case,  the  real  value  of  the  goods  to  the 
owner  or  to  any  purchaser  is  their  value  in  bond,  that  is, 
their  value  less  the  duty,  and  the  rule  adopted  was  based  in 
part  on  the  idea  that  such  valuation  was  necessary,  in  order 
to  give  the  owner  the  full  benefit  of  the  warehousing  system. 
I  see  no  reason  for  applying  that  rule  to  the  case  of  smug- 
gled goods.  It  is  true  that  the  Government  has  a  lien  on 
the  goods  for  the  unpaid  duties.  But  the  duties  are  also  a 
debt  of  the  claimant  and  can  be  collected  of  her  bv  an  ac- 
tion,  if  the  Government  chooses  to  prosecute  therefor,  and 
the  payment  of  the  duties  on  execution  in  such  an  actioti 
would  not  relieve  the  goods  from  forfeiture,  in  whole  or  in 
part. 

But  however  this  mav  be,  there  seems  to  be  no  discre- 
tion  as  to  the  amount  for  which  judgment  must  be  entered 
against  the  stipulators.  The  amount  of  the  stipulation  re- 
quired by  section  938  of  the  Revised  Statutes,  is  determined 
in  a  mode  regulated  by  law,  and  the  stipulation,  when  given, 
stands  in  the  stead  and  place  of  .the  goods.  If  cause  of  for- 
feiture is  found  against  the  goods,  the  court  has  no  discre- 
tion to  remit  any  part  of  it.  And  so  it  would  seem  there 
cannot  be  any  discretion  to  remit  any  part  of  the  stipulation. 
The  power  of  remission  in  proper  cases  is  given  to  the  Sec- 
retary of  the  Treasury  alone.  And  if  by  a  mistake  of  the 
claimant,  such  as  is  made  the  basis  of  this  application,  a 
stipulation  given  by  consent,  instead  of  that  the  amount  of 
which  is  to  be  determined  in  the  manner  prescribed  by  stat- 
ute, is  made  larger  than  the  strictly  statutory  stipulation 
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would  have  been,  it  seems  to  me  that  the  court  has  no  power 
to  reduce  it.  The  very  reason  which  induced  the  Govern- 
ment to  assent  to  it,  in  lieu  of  a  stipulation  under  the  stat- 
ute, may  have  been  that  it  was  larger  in  amount  than  it 
woidd  have  been  if  the  mode  prescribed  by  statute  had  been 
followed,  and,  if  it  is  now  to  be  departed  from,  there  is  no 
way  in  which  the  amount  can  be  fixed  as  required  by  the 
statute.  It  is  too  late  for  an  appraisement  now,  and  the  court 
cannot  make  a  new  agreement  between  the  parties.  There 
is  no  suggestion  that  the  stipulation  was  procured  to  be 
signed  by  the  stipulators,  by  any  fraud  or  improper  practice. 
The  stipulation  was  voluntarily  given,  and  the  claimant 
has  had  the  benefit  of  it. 

For  these  reasons  the  motion  to  correct  or  reduce  the 
stipulation  must  be  denied. 

For  the  stipulators,  B,  B,  Fo%te^\ 

For  the  United  States,  Assistant  U.  S.  District  Attorney 
S,  Tenney, 


I 


wm  fjisntMS  iM^rrEi'.T  or  sev  t< 


€i$tmi  jPi^tcict  ff  ilnr  ^tik. 


XABTIL  :*: 
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Bmkd  roft  Hirs  Kerrey  or  Vc«ftCL.— Acomctt^  BcrvxES  Pact 

fcTIPTLATIoy- 


C*  a  nausnxy  omwx  of  «  bri^  llkd  a  fibel  apuntt  her  to  obcain  tiuitt  for 
bcr  Mie  reUini  from  a  toj«i^  froai  wfakii  he  had  <!ii  iit<  H  TW  ma jotitj 
imwsi%  appeared  and  agreed  to  gire  the  ■ecoritr.  the  Tfasel  waa  apiniaed 
and  tfa<r  «w«ritjr  for  the  imercflt  of  C.  was  giTeo  and  the  tcbkI  waa  relcaaed 
aod  taii^d  oo  the  voyage.  The  •ecuritj  waa  a  atipalatioii,  entitled  and 
filed  JO  the  caoae,  to  the  mm  of  f  1.900.  oonditiooed  on  the  reoKTs  aafelj 
retisniing  '*froro  the  aiid  Tojage  to  the  port  of  New  Tork.**  * 

Aflerwafda  C.  filed  a  sopplemeotal  libel,  io  which  he  arerred  the  pcooeecfingB 
above  meotiooed,  aod  that  the  Teasel  oerer  retumed  to  the  port  of  Xew 
York  but  waa  lost  at  tea.  The  claimaou  aoawered.  aTerriog  that  the  vea- 
•ri  returaed  from  the  Tq3rage  diaseoted  from,  to  Boatoo,  and  was  then  sent 
without  objection  from  C.  on  another  voyage,  on  which  she  was  lost,  which 
was  claimed  to  have  been  a  satisfaction  of  the  stipulation,  and  setting  up 
also  tliat  at  the  time  when  the  action  commencd  there  were  outstanding 
bfOs  against  the  vessel,  which  the  majoritj  owners  had  since  paid,  and  that 
they  were  entitled  to  have  the  share  of  such  biUs  which  bslonged  to  C.  to 
pay,  deducted  from  any  amount  due  on  the  stipulation: 

Ihld^  That  the  return  of  the  vessel  to  Boston  did  not  satisfy  the  stipulation, 
which  was  conditioned  on  her  returning  to  New  York ; 

That  the  vessel  having  been  lost,  the  liability  of  the  stipulators  to  pay  the 
amount  of  their  stipulation  was  absolute.  But  tbey  were  not  liable  for  in- 
tsrest  during  the  absence  of  the  vessel ; 

Tliat  the  amount  which  might  be  found  due  upon  an  accounting  between  the 
majority  owners  and  C.  could  not  be  applied  to  diminish  the  luibility  of  the 
stipulators  for  the  full  amount  of  their  stipulation. 
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Benedict,  J.  This  action  was  brought  by  Eobert  P. 
Conk,  a  minority  owner  of  the  brig  Susan  E.  Voorhis,  to  ob- 
tain security  for  the  safe  return  of  that  vessel  from  a  con- 
templated voyage  to  which  he  had  dissented. 

The  vessel  having  been  seized  by  virtue  of  the  process, 
the  majority  owners  appeared  as  claimants  and  consented  at 
once  to  give  the  security  prayed  for.  Accordingly,  by  con- 
sent, an  order  was  entered,  appointing  appraisers  to  ascertain 
the  value  of  the  vessel,  and  that  value  having  been  thus  as- 
certained, by  consent,  the  majority  owners  gave  the  security 
demanded,  in  the  sum  of  $1,300,  and,  thereupon,  on  like 
consent,  the  vessel  was  released  from  custody  and  proceeded 
upon  the  voyage  objected  to. 

The  security  referred  to  was  in  the  form  of  a  stipulation, 
executed  by  the  claimants  and  two  stipulators,  which  stipu- 
lation was  entitled*  as  in  this  cause,  and  was  duly  filed  herein 
on  the  6th  day  of  November,  1875.  It  recites  the  filing  of 
the  libel,  the  seizure  of  the  vessel,  the  appearance  and  filing 
of  a  claim  by  the  majority  owners,  the  value  of  the  libellant's 
interest  in  the  vessel  to  be  $1,300,  and  then  goes  on  as  fol- 
lows :  "And  the  parties  hereto  hereby  consenting  and  agree- 
ing that  in  case  of  default  or  contumacy,  on  the  part  of  the 
claimants  or  their  sureties,  execution  for  the  above  appraised 
value  may  issue  against  their  goods,  chattels  and  lands. 
Now,  therefore,  the  condition  of  this  stipulation  is  such 
that  if  the  said  brig,  her  tackle,  apparel  and  furniture,  shall 
safely  return  from  the  said  voyage  to  the  port  of  New  York, 
or  in  case  of  default,  if  the  stipulators  undersigned  shall  pay 
the  said  sum  of  thirteen  hundred  dollars  ($1,300),  and  shall 
at  any  time  upon  the  interlocutory  or  final  order  or  decree 
of  the  said  District  Court  or  any  appellate  court  to  wliich 
the  above  named  suit  may  proceed,  and  upon  notice  of  such 
order  or  decree  to  Beebe  and  Donohue,  Esquires,  proctors 
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it  ft  ^umujiuXh^  ^A  *4.'.l  r/r^;j.  abile  hj  ftrji  pij  tLrr  iB>a'5-T 
%m%f*U'A  hr  tJ»^  fif*al  #W:r*i^  rendered  hr  tL*  €*>art,  or  the 
*|/f^5lUU;  /^/rjft,  (f  »riv  A\t\f*rA\  inUnTene.  then  this  stip^iIatioB 
t//  J/<T  V//J/1,  ^/thz-nriArfr  t/^  T*',taA\u  in  fall  force  an*l  Tiitue-"* 

Tfi';  fft^Mf'A  liHvifi^  Ij^s^u  thereafter  lo»4  at  sea  before  anj 
r*dt$ru  iff  iith  \ftfri  of  New  Y^^rk,  the  lifjellant  filed  a  supple- 
utmtifi\  \\\h'\  herein,  irherein  after  ftettiiig  forth  the  proceed- 
in^^  nSf^tyt'.  4U'n4^ri\Mulf  it  in  av^^rred  that  the  yessel,  when  re- 
lefiiM'^1  from  eiiMUNly,  an  aforenaid,  wan  despatched  bj  the 
fnajoriiy  ownern  upon  the  voyage  dii$«ented  from  and  never 
reiiirne/l  Ut  the  port  of  New  York,  bat  was  on  the  18th  of 
July,  1H77,  loHt  near  the  mouth  of  the  Godaway  river  in 
IlindoMiun* 

^IV;  ttiiM  MUppletrifaital  libel  the  claimanift  filed  an  answer, 
in  whi(!h|  after  a<lmitfcin;f  the  giving  of  the  stipulation  and 
the  (hm[Hit(!h  of  the  veMHel  upon  the  voyage  dissented  from 
thuy  Net  up  that  the  vohhcjI  returned  from  the  voyage  dis- 
Heut4nl  from  to  the  port  of  Boston,  which  return  they  insist 
NiitiMiiod  the  eoudition  of  the  stipulation  they  had  given ; 
that  tlie  return  of  the  vessel  to  Boston  was. known  to  the 
lihitllimt,  iiud  she  was  jinrmittod  thereafter  to  undertake* 
another  voyage  without  objection  from  the  libellant,  on 
which  hiMt  uitMitiotunl  voyage  the  loss  set  up  in  the  libel  oc- 
curred. The  chiiui'ints  further  set  up  that  at  the  time  of 
ciuumeiunug  this  action  there  were  bills  outstanding  against 
the  vcKKcl  f(U'  repairs  done  prior  to  and  not  in  preparation 
for  tht*  vo;v«W^  disstuited  from,  which  bills  the  majority  own- 
ei*>4  havi^  situM^  paiil.  and  for  one-sixteenth  of  which  with  in- 
len>Ml  this  lilu^Uiiut  is  indebted  to  the  majority  owners,  and 
this  Huui  tlit>y  ehiim  to  i^nnnip  and  have  deducted  from  any 
HUkouut  fouuil  duo  upon  the  stipulation  aforesaid. 

'rhert>  being  wo  dii^pute  in  rt^gard  to  the  giving  the  stip- 
uUtiou«  the  luuwivtttvn  of  the  vessel  to  the  port  of  New  York, 
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her  actual  return  to  the  poii;  of  Boston  and  her  subsequent 
loss,  the  cause  has  been  submitted  with  the  understanding 
that,  if  in  the  opinion  of  the  court  the  fact  that  the  majority 
owners  have  paid  bills  for  the  vessel,  incurred  prior  to  and 
not  connected  with  the  voyage  dissented  from,  for  one-six- 
teenth of  which  the  libellant  is  now  indebted  to  the  majority 
owners,  is  maferial  to  the  present  controversy,  evidence  in  ' 
regard  to  such  fact  may  be  taken  at  a  future  time". 

In  regard  to  the  questions  thus  presented  I  am  of  the 
opinion  that  the  fact  that  the  vessel  returned  to  Boston  and 
again  sailed  from  that  port  upon  a  voyage  during  which  she 
was  lost,  affords  no  defence  against  this  demand. 

Tlie  undertaking  of  the  stipulation  was  clear  and  unmis- 
takable, that  the  vessel  should  safely  return  from  the  then 
projected  voyage  to  the  port  of  New  York,  or,  in  case  or  fail- 
ure so  to  return,  that  the  stipulators  would  pay  the  sum  of 
$1,300.  A  return  to  Boston  was  not  a  return  to  New  York, 
and  the  failure  to  return  to  New  York  renders  the  stipulators 
liable  upon  their  stipulation,  for  the  amount  thereof. 

It  being  admitted  that  the  vessel  is  lost,  the  liability  of 
the  stipulators  has  become  absolute  to  pay  the  full  amount 
of  their  stipulation.  Their  liability,  however,  cannot  be  ex- 
tended beyond  that  amount.  They  are  not  liable  for  interest 
during  the  absence  of  the  vessel,  and  can  be  charged  with 
interest  only  from  the  time  of  entry  of  a  decree  upon  the 
stipulation,  the  terms  of  the  stipulation  being  that  "in  case 
of  default  or  contumacy  execution  for  the  above  approved 
value  ($1,300)  may  issue,  etc." 

The  remaining  question  is  clear. 

The  claimants  have  no  right  to  diminish  the  libellant's 
recover}'  upon  the  stipulation  given  for  safe  return,  by  any 
amount  that  might  be  found  due  from  the  libellant  to  his  co- 
owners,  upon  an  accounting  between  such  owners  as  to  the 
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f -i-ir,^-^^  ^/f  th*r  -i^^^-^^I  *ip  to  tLe  rr-LULencecieiit  rrf  the  tot- 
a.;:^  'il-.^Mif^i  fr-^m.  Id  tLe  first  pl^^^.  iLe  ooTirt  is  vitbovt 
j-,rw*.'^>/r.  to  tik*:  •Tjch  an  a/-.x^i2_t:r.r.  In  the  second  place, 
if  •  If':.  A  f'W.iu  frfrL  \  \'*t  «^r.tf-rtiiir.»-i  ni-  n  general  principks 
of  trtf\\x\\  ho  ^r/pitv  b'rr*'  apy»ears.  a.-  it  £-*  n*  t  aTerred  that  the 
Llvrl^nt  Ls  iui^Ayf:nt.  In  the  thir-l  t1-»«.*»^.  the  present  is  a 
pr^K'^'r'iir.jr  nj^^n  a  j*npj.!»rmeiital  lih-^I  to  obtain  a  decree 
a^^iri.«t  tij^-  jisirties  to  tli*r  ?-tipiiIati'^»n  given  for  the  safe  letum 
of  thih  v^rKsel.  Tlie  matter  of  the  accounts  between  the  own- 
f:rh  iff  wholly  fore^rn  to  <mch  a  demand  and  what  is  mote,  it 
w  a  luHtt^fr  l^tw*r^n  different  parties,  for  among  the  stipnla- 
t^ifH  are  f^rrsrins  who  were  never  owners  in  the  resseL 
It  in  e^ad^rnt,  therefore,  that  the  state  of  the  accoiint  be- 
tw^'fn  these  part  owners  is  a  matter  not  material  to  the  pres- 
ent controversv. 

Tlie  liliellant  is  therefore  entitled  to  a  decree  against  the 
stipulators  upon  their  stipolation  for  the  amount  thereof,  to 
wit  $1,300.     He  must  also  recover  his  costs. 

For  libellant,  JlunUy  cfe  Bmcers. 

For  respondents,  Beehe^  Wilcox  &  Hffhbs. 
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SsAMKN^a  Wages. — Jurisdiction. — Bkitish  Statute. — Dsbertion. — 

Official  Log. 

Seamen  filed  a  libel  against  a  British  vessel  to  recover  wages.  The  owners  of 
the  vessel  objected  to  the  court'b  entertaining  jurisdiction  of  the  cause^  and 
the  British  consul  also  protested  against  it . 

Heldj  That,  while  under  such  circumstances,  the  court  would  refuse  to  enter- 
tain jurisdiction  unless  there  were  special  circumstances  in  the  case,  yet  in 
this  case,  as  none  of  the  seamen  belonged  in  Nova  Scotia,  where  the  vessel 
belonged,  and  when  the  libel  was  filed  it  was  uncertain  for  what  port  the 
vessel  would  sail,  and  when  the  cause  was  heard  the  vessel  had  finished  her 
voyage  and  it  was  uncertain  where  she  was,  a  refusal  to  entertain  the  cause 
would  be  practically  a  denial  of  justice  and  the  same  would  be  entertained ; 

Tkat  the  190th  section  of  the  British  Merchant's  Shipping  Act  did  not  pre- 
clude the  Bailors  from  maintaining  the  action. 

The  libel  of  the  seamen  alleged  a  wrongful  discharge  from  the  vessel,  in  the 
port  of  New  York,  and  the  answer  set  up  as  a  defence  that  the  men  had 
deserted.  On  the  trial,  the  libellants  were  allowed  to  amend  their  libel  so 
as  to  allege  a  refusal  by  the  master  of  the  vessel  to  furnish  proper  food  and 
other  ill  treatment  by  him,  by  reason  of  which  their  contract  was  broken. 
It  appeared  on  the  trial  that  the  men  had  complained  of  being  compelled  to 
work  more  hours  in  port  than  they  thought  was  right,  and  that  whatever 
refusal  of  food  there  had  been,  had  been  in  consequence  of  their  refusal  to 
work.  The  men  complained  to  the  consul,  who  heard  their  case  and  de- 
cided that  they  must  go  back  to  the  ship  and  go  to  work,  whereupon  they 
went  back  to  the  ship,  got  their  clothes  and  left  her.  Entry  of  their  having 
left  had  been  made  in  the  ofilcial  log  by  a  person  not  attached  to  the  ship, 
but  under  the  captain's  direction.  The  entry  was  not  made  on  that  day, 
and  the  date  when  the  entry  was  made  was  not  stated  in  the  entry : 
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BeliL,  That  the  lack  of  the  dat^  when  the  entry  was  made  was  fatal  to  the 
▼aloe  of  the  entry  as  a  proof  of  desertion  of  the  men  under  §§  244,  250  and 
281  of  the  Act  above  mentioned ; 

That  the  certificate  of  the  Britiah  consul  that  be  had  examined  the  entry  and 
that  the  desertion  was  properly  entered  would  be  disregarded,  inasmuch  as 
it  was  not  made  to  appear  that  the  fact  of  the  entry's  not  having  been  made 
on  the  day  of  the  occurrence  was  made  known  to  him ; 

That  the  circumstances  of  the  case,  as  shown  in  the  evidence,  did  not  show  a 
joBtification  of  the  seamen  in  leaving  the  ship,  but  that  their  so  doing  was 
so  far  mitigated  by  evidence  of  apparent  connivance  on  the  part  of  the  sec- 
ond mate  in  efforts  by  boarding-house  keepers  to  induce  them  to  desert, 
that  the  court  would  not  hold  that  their  wages  were  forfeited,  and  that  the 
libellants  might  recover  the  amount  of  wages  due. 

Choate,  J.  This  is  a  libel  for  seamen's  wages.  The 
vessel  is  a  British  vessel  belonging  to  Halifax,  Nova  Scotia. 
In  February,  1877,  she  sailed  on  a  voyage  from  Liverpool  to 
Havana,  thence  to  another  port  in  the  West  Indies  and 
thence  to  New  York  and  thence  to  a  port  of  discharge  in 
Great  Britain  or  Ireland,  the  voyage  not  to  exceed  eighteen 
fl8)  months.  The  bark  arrived  at  New  York  upon  this  voy- 
age on  the  6th  of  July,  1877.  The  crew  were  regularly 
shipped  for  the  voyage  under  written  articles.  The  libel- 
lants, eight  of  the  crew,  left  the  vessel  on  the  10th  of  July, 
while  she  was  at  New  York.  In  their  libel,  which  was  filed 
on  the  2l8t  of  July,  1877,  they  alleged  that  they  were  dis- 
charged on  the  10th  of  July.  The  vessel  having  been 
attached,  the  claimants  appeared  and  answered,  denying  the 
discharge  and  averring  that  the  libellants^ without  notice  or 
reason,  deserted  the  ship ;  that  an  entry  thereof  was  duly 
made  in  the  official  log,  and  that  by  the  British  Merchant's 
Shipping  Act  and  by  the  terms  of  the  articles  they  thereby 
forfeited  their  wages.  Upon  the  trial  the  libellants  were 
permitted  to  amend  their  libel  by  alleging  "  that  at  the  port 
of  New  York  the  master  refused  to  give  them  good  and 
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proper  food ;  that  he  furnished  to  libellants  rotten  and  mag- 
gottyfood;  that  he '  furnished  no  fresh  meat  or  vegetables ; 
that  for  several  days  he  deprived  them  of  any  food.;  that  he 
did  not  permit  food  to  be  cooked  for  them  for  several  days ; 
that  they  were  compelled  to  go  on  shore  and  purchase  food 
for  their  necessary  sustenance ;  that  they  were  compelled  un- 
necessarily to  work  at  unreasonable  hours  without  food  or 
proper  rest,  which  was  a  breach  on  the  part  of  the  master  of 
his  proper  duty  and  in  violation  of  his  contract  with  them, 
by  means.w^hereof  the  same  was  terminated." 

It  is  insisted  on  the  part  of  the  claimants,  that  this 
Court  ought  not  to  entertain  jurisdiction  of  the  cause,  but 
should  leave  these  libellants  to  seek  their  remedy,  if  they  have 
any,  in  the  courts  of  Gteat  Britain,  to  which  country  the  vessel 
belonged.  The  British  consul  at  this  port  also  protests 
against  this  Court  taking  jurisdiction.  But  while  it  is  doubt- 
less true  that  the  Court  will  in  such  a  case  refuse  to  enter- 
tain the  jurisdiction  Unless  special  circumstances  require  that 
protest  to  be  disregarded  (The  Becherdass  AmhaidasSy  1  Low. 
569),  yet  I  think  in  the  present  case  a  refusal  to  hear  and 
determine  the  cause  would  virtually  amount  to  a  denial  of 
justice.  The  domicile  of  the  parties  is  an  important  fact  in 
determining  this  question.  {Patch  v.  Marshall,  1  Curt.  C.  C. 
452.)  Of  the  eight  libellants  it  does  not  appear  that  any 
belong  in  Nova  Scotia,  and  several  of  them  are  from  different 
European  countries.  The  bark,  though  bound  to  some  port 
in  Great  Britain  or  Ireland,  has  long  since  finished  her  voy- 
age, and  it  is  uncertain  now  where  she  is,  and  at  the  time 
the  libel  was  filed,  it  was  wholly  uncertain  for  what  port  she 
would  sail.  To  send  these  sailors,  therefore,  to  Halifax  for 
the  prosecution  of  these  claims  at  this  late  day  would  be 
practically  equivalent  to  denying  their  claim  altogether,  since 
there  appears  to  be  no  probability  that  they  would'find  there 
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either  veBBcl  or  owners  to  sue.  Whether  or  not  the  court 
will  take  jurisdiction  of  a  controversy  between  foreign  sea- 
men and  the  master  of  the  vessel  or  her  owners,  is  a  ques- 
tion to  be  determined  upon  the  circumstances  of  each  par- 
ticular case.  (Backer  v.  Klorkgeter,  Abb.  Adm.  408;  The 
Brig  Napoleoti^  01c.  215.)  Nor  does  the  190th  section  of  the 
English  Act  preclude  the  seamen  from  maintaining  this  suit, 
if  it  appears  to  the  court  that  justice  requires  that  it  should 
entertain  the  jurisdiction.  By  that  section  it  is  provided  as 
follows :  "  No  seaman  who  is  engaged  for  a  voyage  or  en- 
gagement whic^h  is  to  terminate  in  the  United  Kingdom, 
shall  be  entitled  to  sue  in  any  court  abroad  for  wages,  unless 
he  is  discharged  with  such  sanction  as  herein  required,  and 
with  the  written  consent  of  the  master,  or  proves  such  ill 
usage  on  the  part  of  the  master  or  by  his  authority  as  to 
waiTant  reasonable  apprehension  of  danger  to  the  life  of 
such  seaman  if  he  were  to  remain  on  board."  It  is  urged  on 
the  part  of  the  claimants  that  this  constitutes  a  part  of  the 
contract.  It  is  not,  however,  embodied  in  the  shipping  ar- 
ticles, either  directly  or  by  reference  thereto,  as  a  part  of 
the  tigreement  between  the  seamen  and  the  vessel.  Even  if 
it  had  been,  this  court  might  still  entertain  the  suit.  The 
rule  is  thus  stated  by  Judge  Betts,  in  the  case  of  Bucker  v. 
A  lorkijeter^  Abb.  Adm.  408  :  "  While  in  general,  our  courts 
will  respect  and  enforce  a  stipulation  between  the  foreign 
master  and  the  crew,  which  limits  them  to  suing  in  their 
o^vn  country,  they  have  frequently  asserted  both  their  power 
and  their  willingness  to  grant  relief,  whenever  the  interests 
of  justice  demand  that  they  should  do  so."  Wliile  the  Eng- 
lish ooiu'ts  have  given  effect  to  such  stipulations  in  the  ar- 
ticles, and  on  that  ground  refused  relief,  they  have  not  re- 
cognized such  a  prohibition  of  the  foreign  law  as  in  itself 
precluding  them  from  entertaining  suits  by  seamen.     {John-- 
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son  V.  Michellsen^  3  Camp.  46  ;  Grenar  v.  Meyer,  2  H.  Bl. 
203  ;  The  Nina,  L.  E.  2  Ad.  &  Ec.  44.) 

In  view  of  the  fact,  therefore,  that  the  connection  of 
these  seamen  with  the  ship  has  been  actually  severed,  and 
that  the  destination  of  the  vessel  was  wholly  uncertain,  and 
that  they  have  no  certainty  of  relief,  if  remitted  to  the  for- 
eign jurisdiction,  and  have  not  their  domicile  there,  I  think 
it  clear  that  this  court  should  determine  this  controversy, 
which  is,  in  substance,  whether  the  circumstances  under 
which  the  libellants  left  the  vessel  were  such  that  they  have 
thereby  forfeited  the  wages  earned  by  them  up  to  the  time 
of  their  arrival  here. 

There  is  no  evidence  whatever  to  sustain  the  allegation 
of  the  original  libel  that  the  seamen  were  actually  dischairged 
in  New  York.  After  some  disagreement  with  the  captain, 
they  summoned  him  before  the  British  consul,  and  all  hands 
appeared  at  the  consul's  office,  before  the  2d  vice-consul,  on 
tlie  forenoon  of  the  10th  of  July,  and  the  2d  vice-consul,  after 
hearing  the  complaint  of  the  men,  and  the  statement  of  the 
master,  directed  the  seamen  to  return  to  the  ship.  The 
same  day,  between  one  and  two  o'clock,  they  came  back  to 
the  ship,  with  a  wagon,  went  into  the  forecastle,  packed  up 
their  clothes,  and  left  the  ship,  taking  all  their  traps  with 
them,  and  never  returned.  They  asked  leave  of  no  one  to 
go.  They  were  bound,  by  the  articles,  to  remain  by  the 
ship,  till  her  return  to  the  final  port  of  discharge  in  the 
United  Kingdom,  and  there  can  be  no  question,  independ- 
ently of  the  question  whether  the  statute  requirements  to 
prove  desertion  have  been  complied  with,  that  tliey  de- 
serted the  ship,  unless  their  leaving  was  justifi:^!  or  excused 
by  the  circumstances  of  the  case.  The  defence  set  up  is  a 
desertion,  and  a  forfeiture  of  wages  by  reason  thereof,  un- 
der the  provisions  of  the  British  Merchant's  Shipping  Act, 
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Ti**?  %%s%inX^.  ft'^inifi^  XUhX  npon  the  eomzL.isni'y:i  of  iL*-  <rf- 
t^ti'Jz.  '*  mu  tiuirv  iher*:^ft  nhsM  be  made  in  the  oAeiAi  ice 
t^'A/k,  Htt4  nttall  U;  M^/tted  br  the  inaf!>t^T.  and  also  bv  tiie 
mfiUi  or  one  of  the  cn'W,"  and  if  the  offender  is  atiZl  in  the 
i»hij;,  he  in  U>  U?  funiinh^^I  irith  a  copj  of  the  entry,  or  it  is 
Uf  Im?  r<r;i/I  over  U)  hirn,  aud  bis  reply  is  to  be  aLso  entered  in 
thi*  Uf^.    ThiH  lant  re^juirernent  obviouftlv  does  not  apply  to 
the  (*ji^'r  of  iUim'.riion,  where  the  seaman  doef»  not  retnm  to 
the  Mliip  iHtutiutxi  244;,     By  the  same  Act  <  section  281 »,  it  ig 
provi/l/jd  that :  "  Kvery  entry  in  erery  official  log  shall  be 
tniuU*>  ftH  mum  as  p^^HHible  after  the  occurrence  to  which  it  re- 
lateM^  and  if  not  made  on  the  same  day  as  the  occurrence  to 
whi'rli  it  relitteH,  shall  he  made  and  dated  so  as  to  show  the 
<lttt*j  of  th«*  (Huixxrranf'fi,  and  of  the  entry  respecting  it,  and  in 
no  ctiHi^  nliall  an  entry  therein  in  respect  to  any  occurrence 
ha))p'^riing  previously  to  the  arrival  of  the  ship  at  her  final 
port  of  (liseliar^e,  bo  made  more  than  twenty-four  hours 
after  Hueh  airival."     In  this  case,  the  master  kept  no  official 
loj(  ou  the  voyage  prior  to  the  ship's  arrival  in  New  York. 
II(<  made  nxunorancia  on  pieces  of  paper  of  matters  taking 
plucn  on  tlm  voyage,  whidi,  by  law,  he  was  required  to  enter 
in  tlin  offl(?ial  log.     The   mate  was  wholly  incompetent  to 
krt'P  tluH  log,  and  imniodiatoly  on  the  arrival  of  the  ship  in 
Now  York,  tho  mat«^  loft  tho  ship  and  did  not  return.     On 
tho  morning  aft<^r  his  amval,  the  master  en^ged  one  Ferris, 
a  Hliipping-brokor,  to  do  some  business  for  him,  and  among 
uihi^v  thingH,  to  write  up  tho  official  log.     Some  entries  were 
thuM  nnidts  dattul  in  tho  proooding  February,  fi'om  the  cap- 
tuin'n  nuMiioranda,  which  it  is  unnoeeasarv  to  refer  to  further. 
In  aiTordiincM^  with  this  request,  Ferris  ^^Tote  in  the  official 
log  ontrii^s  datod  July  Gth,  7th,  8th,  9th  and  10th.     These 
ontrit^H  won^  all  writton  «*ithor  from  memoranda  in  writing 
furui^lunl  bv  the  master,  or  at  the  dictation  of  the  master  or 


APRIL,  1879.  tol 


The  Bark  Lilian  M.  Vigus. 


the  second  mate,  and,  after  being  written,  they  were  care- 
fully read  over  to  the  master,  mate  and  steward,  by  whom 
they   were    signed.      The    second    mate    could   not   write, 
and  he  signed  by  mark.     It  is  objected  by  the   libellants, 
that  this  is  not  to  be  considered  as  an  official  log  such .  as 
the  statute  requires,  that  it   cannot  be  thus   made  up  by 
a  stranger ;  but  I  see  no  legal  objection  to  the  master  or 
the    mate    thus   using   an    amanuensis,   provided  that  the 
person    so    employed    acts    simply  as  such,    and   that   the 
proper    officers  and    others    of   the  ship's    company    duly 
make   the  entry  their  own  by  signing  it,  and  provided  they 
fully  understand  and  intend  that  which  they  thus  adopt  and 
make  their  own.     Nor  does  it  seem  to  be  a  valid  objection  to 
these  entries  that  prior  to  the  arrival  in  New  York  no  official 
log  was  kept.     The  entries  for  these  days  in  port  constitute 
none  the  less  on  that  account,  if  they  conform  to  the  Act  in 
all  respects,  an  official  log  for  the  days  to  which  those  entries 
relate.     It  seems,  however,  to  be  an  absolute  requirement  of 
tlje  Act  that  if  the  entries  for  a  particular  day  are  not  made 
on  that  day,  the  entry  itself  shall  show  the  date  on  which  it 
is  made.    (Section  281  cited  above.)    Ferris  testifies  that  the 
entry  for  the  6th  of  July,  which  was  Friday,  was  made  on 
Saturday;  that  for  the- 7th  and  that  for  the  8th  were  made 
on  Monday,  the  9th ;  that  generally,  the  entries  were  made 
on  the  day  following  the'  day  they  bear  date.     He  does  not 
speak  positively  as  to  those  of  the  10th,  but  upon  his  whole 
testimony  they  must   be  taken  to  have  been  made  on  the 
11th.     Yet  in  no  one  of  these  entries  is  the  date  on  which 
the  entry  was  made  given.     A  strict  compliance  with  the 
statute  is  required  as  a  condition  precedent  to  the  enforce- 
ment of  any  forfeiture  of  wages  under  the  statute.     {Mac- 
lachlarCsLaw  of  Jkerchant  Shipping,  2d  Ed.  p.  233;  The  Two 
Sisters,  2  W.  Eob.  144.)     Although  I  do  not  find  any  case  in 
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which  this  particular  defect  has  been  made  the  ground  of 
ex  chiding  the  log  as  evidence  of  the  alleged  desertion,  in  any 
decided  case  in  England,  I  have  no  hesitation  in  holding 
that  the  entry  is  on  this  ground  fatally  bad.   Under  a  statute 
of  the   United  States,  which  was  somewhat  different  in  its 
terms,  but   which  had  a  similar  jnirpose;  it  was  required 
that  the  entrj-  be  made  upon  the  very  day  that  the  offence 
had  been  committed.     A  strict  compliance  with  the  statute 
in  that  respect  has  been  held  to  be  absolutely  essential  to  the 
forfeiture  of  wages  under  it.     (Cloutman  v.  Tuniwn^  1  Sumn. 
381 ;  Th€  Rowena,  Ware  309 ;  Knagg  v.  Goldsmith,  Gilp.  207. 
And  see  I'he  Cdtawcmtml^  2  Ben.  189.)     These  statutes  have 
received  a  strict  construction  because  they  are  highly  penal 
in  their  character.     I  cannot  distinguish  between  this  re- 
quirement that  the  date  of  the  entry  should  appear  in  the 
entry  itself,  if  it  be  not  made  on  the  day  of  the  alleged  offence, 
and  any  other  requirement  of  the  statute  rejGjulating  the  na- 
ture and  mode  of  the  entry  to  be  made.     It  is  not  merely 
directory  and  a  non-essential  part  of  the  evidence  of  deser- 
tion prescribed.     Parliament  having  expressly  required  it  to 
be  so  made,  the  method  thus  directed  must  be  regarded  as 
equally  essential  wdth  the  other  parts  of  the  Act  respecting 
the   entry  in  the  log.     A  certificate  of  the  British  vice-con- 
sul on  the  shipping  articles,  that  he  has  inquired  into  the 
matter  and  found  that  the  allegation  of  the  desertion  is  true 
and  that  a  proper  entry  of  such  desertion  in  the  official  log 
has  been  produced  to  him,  has  been  produced  by  the  claim- 
ants.    The  opinion  of  the  representative  of  the  British  gov- 
ernment upon  such  a  question  of  the  construction  of  an  Eng- 
lish statute  would,  in  the  absence  of  any  authoritative  decision 
of  an  English  court,  receive  the  most  respectful  attention  of 
this  court ;  but  in  this  case  the  irregularity  in  the  entry  in 
the  log  is  not  disclosed  by  the  entry  itself.     It  is  shown  by 
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testimony  dehors  the  instrument.  And  there  is  no  evidence 
nor  any  reason  to  believe  that  the  fact  thus  testified  to  was 
brought  to  the  attention  of  the  vice-consul.  His  certificate, 
therefore,  only  shows  that  in  his  opinion  the  entry  in  the  log 
is,  on  its  face,  a  proper  entry.  This  is  doubtless  correct,  and 
in  the  absence  of  any  evidence  to  show  when  an  official  entry 
is  made  the  presumption  is  that  it  was  nlade  the  day  it  bears 
date.  {Douglas  v.  Eyre^  Gilp.  153.)  The  defence  therefore 
set  up  in  the  answer,  that  the  libellants  have  forfeited  their 
wages  imder  the  provisions  of  the  merchant's  shipping  Act  is 
'  not  made  out.  Nor  does  the  answer  set  up  any  defence  by 
way  of  diminution  or  subtraction  of  wages  on  the  ground  of 
misconduct  or  breach  of  contract,  wor^icing  damage  to  the 
ship  or  her  owners,  which  may,  it  seems,  be  shown  by  other 
evidence  though  not  sustained  by  a  proper  entry  in  the  log. 
{Alh  Ship.  11th  Eng.  ed.  153 ;  The  CaUmus,  B.  &  H.  145 ; 
Knagg  v.  Goldsmith^  Gilp.  217.)  I  see  no  legal  ground,  there- 
fore, on  which  the  libellants  can  be  refused  a  decree  for  their 
wages.  Though  the  act  proved  would,  if  properly  entered  in 
the  log,  amoimt  to  desertion,  and  would  lead  to  a  forfeiture 
of  wages  already  earned,  in  whole  or  in  part,  according  to  the 
terms  of  the  merchant's  shipping  Act,  yet  if  no  such  proper 
entry  is  made,  the  forfeiture  that  would  otherwise  be  incurred 
is  deemed  waived  or  released.  By  the  250th  section  of  the 
same  Act  it  is  provided :  "Whenever  a  question  arises  whether 
the  wages  of  any  seaman  are  forfeited  for  desertion,  it  shall 
be  sufficient  for  the  party  insisting  on  the  forfeiture  to  show 
that  such  seaman  was  duly  engaged  in  or  that  he  belonged 
to  the  ship  from  which  he  is  alleged  to  have  deserted,  and 
that  he  quitted  such  ship  before  the  completion  of  the  voy- 
age or  engagement,  or,  if  such  voyage  was  to  terminate  in 
the  United  Kingdom  and  the  ship  has  not  returned,  that  he 

is  absent  from  her  and  that  an  entry  of  the  desertion  has  been 

50 


3M  SOUTHERN  DISTRICT  OP  NEW  TORK« 

TlM  B«k  lillian  IL  Vtgia. 


dvly  rn/vle  in  the  official  log  book^  and  thereupon  the  deser- 
tion shall,  no  far  as  relates  to  any  forfeiture  of  wages  or 
emoluments  under  the  provisions  hereinbefore  contained,  be 
deemed  to  be  proved,  unless  the  seaman  can  produce  a  * 
a  proper  certificate  of  discharge  or  can  otherwise  show 
to  the  satisfaction  of  the  court  that  he  had  sufficient  reasons 
for  leaving  his  ship/*  This  provision  of  the  statute,  in  con- 
nection with  its  other  parts,  appears  to  be  understood  as 
abrogating  the  general  rule  of  the  maritime  law  which  pun- 
ishes desertion  by  forfeiture  of  wages,  in  all  cases  where  the 
statute  is  applicable,  so  that  the  proper  entry  in  the  official 
log  is,  in  such  a  case,  an  essential  part  of  the  proof  required 
to  make  out  the  defence  of  desertion  from  a  British  ship. 
( The  Two  Sisters^  2  W.  Rob.  137 ;  Maclachlan^  Law  of  Merch. 
Shippiiig,  2d  ed.  p.  234.)  From  these  authorities  it  seems  to 
follow  that  the  payment  of  wages  cannot  be  resisted  on  the 
ground  of  desertion  and  consequent  forfeiture  where  no  such 
entry  has  been  made  in  the  official  log,  even  though  when 
the  suit  is  brought  the  voyage  is  not  completed  or  the  ship 
has  not  returned,  and  though  the  evidence  would  sustain  the 
charge  by  the  general  maritime  kw.  It,  perhaps,  is  unneces- 
sary  therefore,  to  examine  farther  into  the  aUeged  excuses  of 
the  libellants  for  leaving  the  ship.  But  as  the  case  has  been 
fully  tried  and  argued  upon  the  merits  as  well  as  upon  the 
technical  ground  of  the  compliance  with  the  terms  of  the 
statute  on  the  part  of  the  ship,  I  will  briefly  state  the  result 
of  my  examination  of  the  evidence.  The  seamen  complain 
that  they  were  served,  while  in  port,  with  biscuit  having 
maggots  in  them,  and  five  of  them  have  so  testified.  This 
charge  is,  in  my  judgment,  completely  disproved  by  the  tes- 
timony of  the  steward  and  one  of  the  seamen,  the  captain 
and  second  mate,  and  by  an  entirely  disinterested  witness,  a 
baker,  who  examined  the  bread,  and  the  proof  is,  I  think, 
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entirely  satisfactory  that  the  bread  shown  to' him  was  a  fair 
sample  of  that  served  to  the  crew.  The  provisions  furnished 
to  the  crew  while  in  port  were  such  as  the  articles  required, 
'  and  I  find  nothing  in  the  articles  or  elsewhere  to  require  the 
master  to  furnish  any  thing  not  stipulated  by  the  articles, 
because  he  happens  to  be  in  port^^  where  fresh  meat  and  veg- 
etables may  easily  be  obtained.  The  charge  that  the  master 
deprived  them  of  food  for  several  days  has  this  foundation : 
The  bark  arrived  on  Friday  evening.  On  Saturday  the  master 
.was  on  shore  most  of  the  time,  leaving  the  ship  in  charge  of 
the  second  mate.  The  men  were  called  up  at  half-past  four  or 
five  o'clock  in  the  morning  and  they  complained  to  the  second 
mate  that  they  should  not  be  required  to  work  in  port  longer 
than  from  six  to  six.  In  consequence  of  the  trouble  between 
this  officer  and  the  men  on  Saturday  morning,  the  master 
called  them  all  aft  that  afternoon  and  told  them  that  there 
was  nothing  in  the  artides  limiting  their  work  between  the 
hours  of  six  to  six,  and  that  they  must  work  whenever  re- 
quired and  must  obey  the  second  mate,  and  he  told  them 
that  if  they  refused  to  work  their  grub  would  be  stopped,  and 
he  directed  the  mate  to  give  them  nothing  to  eat  so  long  as 
they  refused  to  work ;  that  when,  they  were  willing  to  go  to 
work  again  they  should  have  their  meals.  Afterwards,  and 
on  the  same  day,  the  master  not  being  on  board,  the  men  re- 
fused to  do  duty  which  the  second  mate  required  of  them, 
insisting  that  it  was  after  six  and  that  they  could  not  be  re- 
quired to  do  such  work,  knocking  rust  out  of  the  bob-stays, 
after  working  all  day,  and  that  they  were  entitled  to  rest,  as 
it  was  Saturday  night.  The  mate  kept  them  at  work  at  other 
ship's  duty  and  gave  them  no  supper.  They,  or  some  of 
them,  then  left  the  ship  without  leave,  and  remained  away 
tUl  late  at  night.  ^  On  Sunday  and  Monday  they  all  had 
breakfast.    Most  of  them  left  the  ship  without  leave  on 
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Sunday  after  breakfast  and  were  gone  all  day.  Those  who 
remained  and  did  dntj,  had  their  dinner  and  sapper  on 
board.  On  Monday  they  were  tnmed  to  very  early,  and 
after  breakfast  several  of  them  left  without  leave.  About 
two  o'clock  they  returned,  and  offered  to  go  back  to  work, 
but  the  second  mate  refused  to  let  them  turn  to,  and  told 
them  that  they  could  do  no  more  work  on  the  ship  that 
day.  In  this  he  clearly  went  beyond  the  instructions  of  the 
master,  and  in  connection  with  what  had  already  taken  place, 
it  was  a  plain  intimation  to  them  that  they  could  get  no 
more  meals  on  the  ship  that  day.  Aside  from  this  instance, 
which  affects  three  or  four  of  the  men,  it  is  not  proved  that 
there  was  any  refusal  of  the  master  or  mate  to  give  them 
their  meals,  while  they  were  on  board,  except  while  they 
were  actually  insubordinate.  No  authority  is  shown  either 
justifying  or  condemiiing  this  mode  of  punishment  or  coer- 
cion  by  depriving  seamen  of  their  meals.  It  is  obvious  that 
it  cannot  safely  or  properly  be  carried  very  far,  but  as  ac- 
tually applied  or  threatened  in  this  case,  I  do  not  think  it 
constituted  any  such  harsh  or  cruel  treatment,  or  breach  of 
contract  on  the  part  of  the  ship,  as  released  the  seamen  from 
their  contract.  The  refusal  to  let  them  come  back  to  work 
on  Monday,  was  after  a  prolonged  absence  without  leave,  and 
was  understood  by  both  mate  and  seamen  to  extend  to  that 
day  only,  for  they  all  came  back  at  night  and  had  their  break- 
fast Tuesday  morning,  and  went  to  work.  It  was  not  a  case 
where  the  seamen  were  deprived  of  food  and  were  without 
reason  to  expect  they  could  get  any.  {The  Castilm,  1  Hagg. 
59.)  On  Monday  they  got  a  summons  for  the  master  to  ap- 
pear before  the  consul  the  next  day,  and  on  Tuesday,  the 
master  and  the  men  went  to  the  consults  office,  as  above 
stated.  The  direction  of  the  consul  was  proper,  and  in  my 
judgment  nothing  had  been  done  by  the  master  in  the  way 
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of  harsh  or  cruel  treatment,  which,  as  matter  of  law,  justified 
the  men  in  refusing  to  go  back  to  their  duty.  They  had  no 
reason  to  apprehend  any  deprivation  of  food  if  they  returned 
to  the  ship  and  to  their  duty.  Instead  of  doing  so,  they 
went  to  the  ship  later  in  the  day  with  a  wagon,  took  away 
their  clothes,  and  finally  left  the  vessel.  While,  however, 
the  case  does  not  show  circumstances  which,  in  law,  amount 
to  a  justification  of  the  seamen  in  leaving  the*  ship,  it  does 
show  circumstances  wliich  so  far  mitigate  their  offence,  that 
even  if  a  technical  desertion  were  made  out,  it  would,  in  my 
judgment,  call  for  the  forfeiture  of  very  little  of  their  wages 
already  earned.  The  forfeiture  under  the  English  statute 
may  be  of  the  whole  or  any  part  of  the  wages  already  earned. 
It  appears  in  this  case,  that  from  the  time  the  ship  arrived, 
the  second  mate,  who  was  left  in  command  of  her,  sujBFered  a 
seaman's  boarding-house  keeper  to  remain  on  board,  and  to 
consort  with  the  seamen  and  to  stimulate  them  to  insubordi- 
nation, to  induce  them  from  time  to  time  to  leave  the  vessel. 
Although  by  his  own  testimony,  he  overheard  this  person  on 
Monday,  when  the  men  refused  to  do  duty,  tell  the  seamen  : 
"  Never  mind,  boys,  I'll  get  you  your  wages,"  yet,  he  still 
tolerated  him  on  the  ship,  and  allowed  him  to  stir  up  the 
men  to  disobedience,  and  to  tempt  them  to  leave  the  ship, 
and  apparently  made  no  effort  to  counteract  his  influence 
with  the  men.  It  was  clearly  the  duty  of  this  officer  to  have 
expelled  this  person,  and  to  have  cautioned  the  seamen 
against  him.  Both  the  English  and  American  statutes  make 
it  a  misdemeanor  for  such  a  person  to  solicit  the  sailors  on 
the  ship  during  the  twenty-four  hours  after  her  arrival.  This 
necessity  for  legislation  to  protect  the  seamen  from  this  class 
of  persons,  shows  how  dangerous  to  the  discipline  of  the 
ship  their  presence  is.  And  it  is,  I  think,  the  proper  con-^ 
elusion  from  the  testimony  in  this  case,  that  the  second  mate 
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was  either  a  consenting  party  to  the  seamen  being  enticed 
away,  *  or  that  he  was,  at  the  least,  grossly  negligent  of  his 
duty  in  protecting  them  from  this  interference.  Three  days' 
persistent  effort  of  one  of  these  persons,  having  a  strong 
interest  to  foment  trouble  between  them  and  the  ship,  resulted 
in  their  being  enticed  away  and  misled  as  to  their  rights. 
He  put  them  in  communication  with  lawyers  on  shore  and  it 
may  well  be  .presumed  that  the  advice  they  got  was  such 
as  would  further  his  own  purpose  to  induce  them  to  leave 
the  ship.  All  this  the  mate  should  and  probably  did 
foresee.  I  have  given  no  credit  to  the  testimony  of  the  two 
boarding-house  masters,  called  as  witnesses  by  the  seamen. 
Their  statement  that  the  master  took  them  into  his  confi- 
dence and  told  them  that  he  wanted  to  get  rid  of  the  crew,  is 
incredible  in  itself,  and  not  sustained  by  any  other  evidence ; 
and  the  general  appearance  of  these  witnesses  and  their  con- 
tradiction on  ^many  points  compel  me  to  withhold  all  credit 
from  them.  But  I  found  the  foregoing  conclusion  on  the 
testimony  of  the  second  mate  and  the  master.  There  was 
about  five  hundred  dollars  due  to  these  seamen  when  they 
arrived  in  New  York.  Tliey  should  not  have  been  knowing- 
ly permitted  to  be  enticed  away  so  as  to  forfeit  their  wages, 
either  through  the  direct  acts  of  the  master  or  mate,  or  their 
negligent  omissions  of  duty.  Such  circumstances  have 
been  held  to  excuse  or  mitigate  the  offence  of  desertion,  even 
where  an  entire  justification  could  not  be  made  out.  And  in 
addition  to  the  circumstances  above  stated,  the  method  of 
discipline  adopted  by  the  second  mate,  with  the  concurrence 
of  the  captain,  was  such  as  to  aid  the  efforts  of  the  boarding- 
house  master.  This  discipline  was  work  at  extraordinary 
hours  while  in  port,  no  change  fi'om  the  diet  served  at  sea, 
deprivation  of  meals  for  refusal  to  work.  These  modes  of 
discipline,  though  not  illegal,  could  not  weU  have  been  im* 


APRIL,  1879.  399 


The  Bark  Lillian  M.  Vigus. 


proved  if  intended  to  assist  those  who  were  well  known  to 
be  endeavoring  to  induce  the  sailors  to  leave.  I  think  the 
language  of  Judge  Hopkins,  in  Magee  v.  Moss^  Gilpin  231, 
applicable  to  this  case :  "The  forfeiture  of  wages  earned  by  a 
hard  and  perilous  service  is  a  severe  penalty  and  should  be 
exacted  only  on  a  clear  legal  cause.  So  it  has  been  consid- 
ered by  the  courts,  and  those  who  claim  this  penalty  have 
always  been  required  to  show  themselves  to  be  clearly  enti- 
tled to  it  by  the  performance  on  their  part  of  all  the  requisi- 
tions of  the  law.  The  master  of  the  vessel  must  throw  the 
fault  on  the  offending  seamen.  He  must  deal  with  them 
fairly  and  honestly  and  in  good  faith.  He  should  neither 
endeavor  to  drive  them  from  their  duty,  nor  deceive  and  en- 
trap these  rash  and  ignorant  men  into  a  course  of  conduct 
which  he  sees  may  draw  Upon  them  the  loss  of  their  wages 
while  they  have  no  such  suspicion.  If  they  are  really  and 
truly  acting  under  a  mistaken  opinion  of  their  rights  and 
not  from  a  dishonest  or  rebellious  disposition,  they  should 
be  undeceived,  their  error  should  be  explained,  or  at  least 
they  should  not  be  drawn,  or  permitted,  by  an  insidious 
silence  or  inattention  to  their  proceedings,  to  involve  them- 
selves in  the  crime  of  desertion  with  its  ruinous  conse- 
quences. A  practice  of  this  sort  upon  sailors  may  well 
be  considered  as  a  fraud,  and  the  contriver  ought  not  to 
gain  by  it."  While  it  is  important  to  adhere  to  the  rule  for- 
feiting wages  for  wilful  desertion,  regularly  proved,  for  the 
sake  of  maintaining  the  proper  discipline  of  the  ship  (The 
Cadmua^  2  Paine  C.  C.  Bep.  243),  it  is  equally  the  duty  of  the 
courts  to  secure  to  the  seamen  fair  and  just  treatment  and  to 
protect  them  against  practices  such  as  they  were  exposed  to 
in  this  case  and  which  are  often  the  means  adopted  to  de- 
prive them  of  their  fairly  earned  wages.  There  is,  I  think, 
no  serious  injustice  done  to  the  owners  of  this  vessel,  there- 
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fore,  althoiigli  the  failure  to  prove  the  desertion  is  owing  to 
what  may  aeeiji  to  be  a  technical  defect  in  the  official  log. 

Decree  for  the  libellants  with  costs,  and  a  reference  to 
compute  amount  due. 

For  the  libellants,  Andrews  <J&   S/nlth,      (  W,   R,  Beehe, 
Advocate.) 

For  the  claimants.  Hill,  Whig  <&  Shoiidy,     (Z.  S,  Gove^ 
Advocate.) 


APRIL,  1879. 

THE  BAEK  BROTHERS. 

Shipping  Commissionek. — Vessel  in  West  India  Trade. — Constbuotion 

OF  Revised  Statutes. — Tender.— Costs. 

While,  in  the  construction  of  the  Revised  Statutes  of  the  United  Slates,  tJie 
presumption  is  against  an  intention  to  change  the  la:w,  yet  where  the  lan- 
guage used  in  the  revision  cannot  possibly  bear  the  same  constniction  as 
the  revised  and  repealed  Act,  full  effect  must  be  given  to  the  new  enactment. 

The  master  of  a  vessel,  which  had  returned  to  New  York  from  a  voyage  from 
Philadelphia  to  ports  in  the  West  Indies  and  thence  to  New  York,  offered 
to  a  sailor  the  amount  of  wages  due  him.  There  was  a  difference  of  $3 
between  the  amount  offered  and  the  amount  claimed.  The  sailor  refused 
to  receive  the  amount  offered  and  claimed  that  the  wages  should  be  paid  in 
the  presence  of  the  shipping  commissioner,  and  filed  a  libel  against  the 
vessel.  On  the  trial  the  court  found  that  the  amount  due  was  the  sum 
offered.  It  was  claimed  for  the  sailor  that  under  §§  4504  and  4549  of  the 
Revised  Statutes  of  the  United  States  the  offer  of  the  money  was  inopera- 
tive  as  a  tender : 


APRIL,  1879.  401 

The  Bark  Brothers. 


Held,  That  under  those  sections  it  was  not  incumbent  on  the  master  of  this 
vessel  to  pay  the  sailor  in  the  presence  of  the  shipping  commissioner  of  the 
port; 

That  the  tender,  therefore,  was  good ;  and  that,  although  it  had  not  been  kept 
good  by  the  payment  of  the  amount  into  court  under  Rule  72,  the  suit 
being  unnecessary  and  the  difference  between  the  parties  trifling,  no  costs 
would  be  allowed  to  the  libellant.  • 

Choate,  J.  This  is  a  suit  for  seaman's  wages.  The 
answer  admits  that  the  sum  of  $65.57  is  due,  and  at  the  time 
of  filing  the  answer  that  sum  was  paid  into  the  registry  of 
the  court.  I  am  satisfied  by  the  evidence,  that  although  the 
libellant  claims  that  there  is  an  error  of  about  two  dollars, 
this  is  the  true  amount  of  his  wages  due.  It  was  tendered 
to  the  libellant  before  the  suit  was  brought,  but  he  refused 
to  receive  it,  and  claimed  that  the  wages  should  be  paid  in 
the  presence  of  the  shipping  commissioner.  Libellant's 
counsel  now  claims  that  the  case  is  within  Rev.  Stat.,  §  4549, 
which  provides  that :  "  All  seamen  discharged  in  the  United 
States  from  merchant  vessels  engaged  in  voyages  from  a 
port  in  the  United  States  to  any  foreign  port,  of,  being  of 
the  burden  of  seventy-five  tons  or  upwards,  from  a  port  on 
the  Atlantic  to  a  port  on  the  Pacific,  or  vice  versu,  shall  be 
discharged  and  receive  their  wages  in  the  presence  of  a  duly 
authorized  shipping  commissioner,  except  in  cases  where 
some  competent  court  other\idse  directs."  This  voyage  was 
from  Philadelphia  to  ports  in  the  West  Indies  and  thence  to 
New  York.  By  Eev.  Stat.  §4504,  it  is  provided :  "  That  noth- 
ing in  this  title,  however,  shall  prevent  the  owner,  consignor 
or  master  of  any  vessel,  except  vespels  bound  from  a  port  in 
the  United  States  to  any  foreign  port  other  than  vessels  en- 
gaged in  trade  between  the  United  States  and  the  British 
North  American  possessions,  or  the  West  India  Islands,  or 

the  Republic  of  Mexico,  and  vessels  of  the  burden  of  seventy- 
Si 
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five  tons  or  upward,  bound  from  a  port  on  the  Atlantic  to  a . 
port  on  the  Pacific,  or  vice  versa,  from  performing  himself, 
so  far  as  his  vessel  is  concerned,  the  duties  of  shipping  com- 
missioner, under  this  title."  Section  4549  is  in  the  same 
title  of  the  Revised  Statutes  with  section  4504.  It  is  insisted 
by  the  libellant's  counsel,  that  the  case  is  within  section  4549, 
and  therefore  that  the  alleged  tender  was  inoperative  and  a 
nullity,  being  in  fact  an  illegal  act — an  attempt  to  pay  off  a 
seaman  in  violation  of  section  4549 — and  that  this  section  is 
to  be  regarded  as  qualifying  section  4504,  so  that  as  regards 
the  discharge  and  payment  of  seamen  it  creates  an  implied 
exception  in  the  operation  of  section  4504  as  applied  to  a 
voyage  between  the  United  States  and  the  West  Indies.  But 
I  can  see  no  difficulty  in  construing  the  two  sections  to- 
gether and  giving  to  both  full  force.  Section  4504  makes  a 
master  or  owner  of  vessels  bound  on  certain  voyages,  in- 
cluding the  present  one,  a  duly  authorized  shipping  commis- 
sioner within  the  meaning  of  section  4549.  The  terms  of 
section  4504  are  too  explicit  to  be  explained  away,  or  to 
admit  of  an  impUed  exception  by  reason  of  anything  con- 
tained in  section  4549,  and  I  think,  therefore,  that  for  a  voy- 
age between  the  United  States  and  the  West  Indies  the  crew 
may  be  paid  off  by  the  master  elsewhere  than  in  the  pres- 
ence of  a  shipping  commissioner  other  than  himself.  That 
these  provisions  are  somewhat  different  in  the  Revised  Stat- 
utes from  what  they  were  in  the  statutes  revised  And  re- 
pealed, does  not,  I  think,  furnish  any  reason  for  not  giving 
to  them  this  construction,  since  they  apparently  admit  of  no 
other  construction,  and  especially  by  no  possibility  do  these 
sections  admit  such  a  construction  as  will  restore  them  to 
their  former  reading.  While  in  the  construction  of  the  Re- 
vised Statutes,  the  presumption  is  against  an  intention  to 
change  the  law,  yet  where  the  language  used  in  the  revisic  n 
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cannot  possibly  bear  the  same  construction  as  the  revised 
and  repealed  Act,  full  effect  must  be  given  to  the  new  enact- 
ment. The  tender  was  therefore  good.  It  has  not,  however, 
been  kept  good,  conformably  to  the  72d  rule  of  this  court, 
which  requires  the  money  to  be  paid  into  court,  before  an- 
swer, plea,  or  claim  filed.  It  is  not  available,  therefore,  as  a 
complete  tender  for  all  pilrposes,  but  as  the  costs  are  in  the 
discretion  of  the  court,  and  this  suit  was  brought  after  a 
tender  and  was  unnecessary,  the  difference  between  the  par- 
ties, if  any,  being  very  trifling,  the  libellant  will  recover  no 
costs. 


Decree  for  libellant  for  $65.57. 

For  libellant,  Henry  Heath, 

For  claimants,  Tfm.  W,  Ooodrich. 
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Alibel  having  been  dismissed  with  costs,  the  clerk  taxed  for  filing  and  enter- 

ing  ** claim,"  "answer,"  "appearance"  and  "consent"  twenty-five  cents 

each: 
Held,  That  the  clerk  was  entitled  to  only  ten  cents  each,  and  could  not  charge 

as  for  "  making  a  record." 
The  clerk  taxed  five  oaths  at  ten  cents  each,  and  five  jurats  at  fifteen  cents 

each : 
'Held,  That  the  charge  for  the  oath  did  not  include  the  Jurat,  and  the  charges 

were  correct ; 
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That  a  cluu'ge  of  $3  for  the  attendance  of  the  clerk  on  the  justification  of 
sureties  was  correct,  as  l>eing  a  reasonable  compensation  for  the  service ; 

That  a  clerk's  fee  of  fifteen  cents  for  making  up  the  costs  on  the  bonding  of 
the  vessel  was  proper ; 

That  a  charge  of  $9.50  as  for  taking  depositions  by  a  commissioner  was  cor- 
rect, although  it  appeared  that  the  witnesses  appeared  before  the  commis- 
sioner and  were  sworn,  and  then  by  consent  of  the  proctors  the  examina- 
tion of  the  witnesses  was  written  down,  but  not  by  the  commissioiler  or  in 
his  presence,  and  the  witnesses  were  then  brought  before  him  and  sworn  to 
the  depositions,  and  he  made  the  customary  certificate ; 

That  an  item  of  $50  paid  to  a  notary  public  for  taking  depositions  was  cor- 
rectly allowed,  although  he  was  a  clerk  of  the  proctor  of  the  claimant ; 

That  the  charge  of  $2.50  a  day  allowed  to  the  marshal,  by  statute,  for  '^  ex- 
penses of  keeping  vessels,"  does  not  include  wharfage,  and  that  a  bill  for 
wharfage  paid  by  the  marshal,  for  the  vessel,  while  she  is  in  his  custody, 
can  be  properly  taxed  as  a  disbursement. 

Choate,  J.  In  this  case,  in  which  the  claimants  have 
obtained  a  decree  dismissing  the  libel  with  costs,  the  libel- 
lant  has  appealed  from  the  clerk's  taxation.  The  clerk  al- 
lowed twenty-five  cents  each  for  filing  and  entering  "  claim," 
"  answer,"  "  appearance  "  and  "  consent."  The  fee  bill,  Rev. 
Stat.,  §  828,  allows  for  *'  filing  and  entering  every  paper,"  ten 
cents.  Libellant  insists  that  ten  cents  only  should  be  al- 
lowed for  these  items,  and  in  this  I  think  he  is  correct.  The 
additional  charge  of  fifteen  cents  appears  to  have  been  made 
under  that  clause  of  the  fee  bill  which*  allows  the  clerk  for 
"  making  any  record  "  fifteen  cents  a  folio,  but  there  was  no 
record  made  upon  the  filing  and  entering  of  these  papers 
which  is  not  fully  and  aptly  described  under  the  terms 
"  filing  and  entering."  It  is  objected  to  the  item  for  "  con- 
sent," that  no  such  paper  was  filed.  The  allowance  of  this 
item  by  the  clerk  indicates  that  he  found  such  a  paper  on 
file,  or  evidence  in  his  books  that  such  a  paper  had  been 
filed.  Of  course,  if  this  was  not  so,  the  allowance  of  any 
fee  therefor  is  improper.     The  same  remark  applies  to  the 
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item  of  ten  cents  for  "  entering  order  of  approval,"  which  is 
objected  to  on  the  same  ground.  The  item  for  "  drawing 
claim  and  stipulation  "  is  correct,  if  the  papers  were  drawn 
by  the  clerk ;  otherwise  not.  The  item  "  6  acknowledge- 
ments/' twenty-five  cents  each,  is  correct,  there  appearing, 
by  the  record,  to  have  been  that  number  of  acknowledge- 
ments. The  charge  for  ''  5  oaths  at  10  cents  and  5  jurats 
at  15  cents,"  is  objected  to,  on  the  ground  that  the  fee  of  ten 
cents  for  administering  an  oath  includes  the  service  of  the 
clerk  in  making  the  certificate  of  the  administration  of  the 
oath — the  jurat.  I  think  the  charge  is  correct.  The  fee  bill 
allows  ten  cents  for  administering  the  oath.  It  allows  fifteen 
cents  for  "  making  a  certificate."  The  two  services  are  dis- 
tinct and  are  both  here  rendered.^  The  item  "  attending  on 
justification  one  day,  three  dollars,"  is  also  correct.  This  is 
a  commissioner's  fee  for  a  service  rendered  by  him  in  con- 
formity with  a  general  rule  of  the  court  requiring  the  testi- 
mony upon  the  justification  of  sureties  to  be  taken  before  a 
commissioner.  And  it  has  been  held  that  where  the  court 
calls  on  an  officer  of  the  court  to  render  services,  for  which 
no  fee  is  by  law  established,  he  is  entitled  to  a  reasonable 
compensation  (JThe  Alice  Taintor,  14  Blatch.  225),  and  the 
fee  here  charged  is  reasonable  in  amount  and  established  by 
long  usage.  The  item  of  fifteen  cents  for  "  making  up  the 
costs  "  on  the  bonding,  is  also  proper.  It  became  necessary 
for  the  clerk  to  make  up  for  the  parties  a  statement  of  the 
costs  at  that  time  and  for  this  as  a  *' certificate "  or  a 
"  record  "  he  is  entitled  to  the  fee. 

The  item  of  $9.50  paid  to  the  commissioner  for  taking 
depositions  of  witnesses,  is  objected  to,  on  the  ground  that 
the  services  thus  charged  for  were  not  rendered  by  the  com- 
missioner, that  the  witnesses  were  merely  sworn  before  him, 
but  that  no  such  service  was  rendered.     I  understand  the 
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point  to  be  that  the  witnesses  were  sworn  before  the  com- 
missioner and  then  by  consent  of  the  proctors  for  the  two 
parties,  the  testimony  was  actually  written  down  not  by  or 
in  the  presence  of  the  commissioner,  and  the  witnesses  were 
afterwards  brought  before  the  commissioner  and  sworn  to 
the  depositions  as  made,  and  he  made  thereon  his  customary 
certificate.  If  this  was  so,  I  think  the  commissioner  was  en- 
titled to  his  regular  fees  for  taking  and  certifying  the  deposi- 
tion, in  the  absence  of  an  express  stipulation  between  him 
and  the  parties  waiving  the  same  in  whole  or  in  part.  The 
item  of  fifty  dollars  paid  to  the  notary  public  Bowers  for 
taking  depositions  is  objected  to  on  the  ground  that  he  was 
acting  in  the  matter  as  clerk  or  amanuensis  for  the  claim- 
ants' proctor.  It  appears  that  besides  being  a  notary  he 
was  also  attorney's  clerk  to  claimants'  proctor.  It  is  claimed 
by  libellant's  counsel  that  the  understanding  was  that  to 
avoid  the  expense  of  taking  the  depositions  before  a  com- 
missioner, they  should  be  taken  do'wn  by  the  proctors  them- 
selves and  sworn  before  a  notary ;  that  in  pursuance  of  this 
understanding,  the  libellant's  proctor  wrote  down  his  exam- 
ination, and  claimants'  proctor  employed  his  clerk,  who  was 
also  the  notary,  to  write  down  his.  There  was,  however,  no 
written  stipulation  to  this  effect,  and  as  the  depositions  were 
apparently  taken  by  and  sworn  before  the  notary,  and  the 
parties  do  not  agree  that  there  was  such  a  stipulation  or  un- 
derstanding, the  court  cannot  take  notice  of  it.  The  fact 
that  the  notary  happened  to  be  the  clerk  of  one  of  the  proc- 
tors did  not  disqualify  him  to  act  as  notary  upon  the  con- 
sent of  the  parties,  nor  disentitle  him"  to  his  just  fees  therefor. 
This  disbursement  is  duly  vouched  for  and  properly  allowed. 
Objection  is  made  to  an  item  of  $130.50  included  in  the 
marshal's  bill,  for  "wharfage,"  on  the  ground  that  under 
Eev.  Stat.  §§  823  and  829  no  such  charge  is  proper.     Section 
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823  provides  :    "  The  following  and  no  other  compensation 
shall  be  taxed  and  allowed  to   attorneys    *    *     marshals 
*     *     except  in   cases   otherwise  expressly  provided  by 
law."     Section  829  regulates  the  fees  of  the  marshal,  and 
contains  the  following  clause  :    "  For  the  necessary  expenses 
of  keeping  boats,  vessels,  or  other  property  attached   or 
libelled  in   admiralty,  not  exceeding   two  dollars  and  fifty 
cents  a  day."     It  is  insisted  that  this  charge  for  wharfage  is 
to  be  deemed  a  charge  for  an  "  expense  of  keeping  "  the  ves- 
sel.    Section  823  refers  in  terms  only  to  compensation,  and 
not  to  expenses  or  disbursements  of  the  oflScer,  incurred  by 
him  in  the  discharge  of  his  duties.     Section  829,  however, 
does  restrict,  vsdthin  certain  limits,  many  of  those  items  or 
kinds  of  expense  and  disbursements  which  the.  officer  is  likely 
to  incur  in  the  performance  of  his  duty,  and  actual  disburse- 
ments beyond  those  limits  must,  of  course,  be  disallowed, 
where  they  fall  within  the  description  of  the  kind  of  expenses 
thus  limited  ;  but  as  to  expenses  and  disbursements  not  pro- 
vided for  in  section  829,  and  necessarily  incurred  by  the 
marshal  in  the  performance  of  the  duties  of  his  office,  I  see 
nothing    in  either  section  to  forbid  his  being  reimbursed 
such  expenses  as  without  any  legislation  and  upon  general 
principles  of  law  he  would  be  entitled  to,  as  for  money  paid 
out  at  the  request  and  for  the  use  of  another.     It  appears  to 
me  that  the  "  expense  of  keeping,"  here  referred  to,  is  the 
expense  which  the  marshal  is  put  to  in  maintaining  the  ac- 
tual custody  of  the  vessel  under  his  process,  and  that  what 
he  may  have  to  pay  for  "  wharfage  "  or  the  use  of  a  berth  for 
her  to  lie  in,  in  safety,  is  not  properly  to  be  considered  such 
an  expense.     The  marshal  as  the  actual  custodian  of  the 
vessel,  especially  if  the  owner  or  master  leaves  her,  would 
be  bound  to  use  reasonable  efforts  to  protect  the  vessel  from 
danger,  while  in  his  custody,  as,  for  instance,  to  move  her  in 
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case  of  fire,  or  to  use  proper  endeavors  to  put  out  a  fire.  No 
express  provision  is  made  for  his  taxing  such  disbursements, 
but  I  think  that  such  disbursements  may  properly  be  taxed, 
if  reasonable  in  amount  and  necossarilv  incurred ;  and  wharf- 
age  belongs  rather  to  this  class  of  expenses  than  to  the  ex- 
pense of  "  keeping  "  the  vessel.  This  and  the  other  small 
items  in  the  marshal's  bill  are  properly  allowable,  if  duly 
vouched  for. 

Let  the  costs  be    re-taxed    in    conformity  with    this 
opinion. 

For  libellant,  W,  R,  Darling. 
For  claimants,  i?..  H,  Huntley. 


APRIL,  1879. 

THE   UNITED   STATES  vs.  THE  UNION   NATIONAL 

BANK.* 

Monet  paid  under  a  Mistake  of  Pact.— Laches.— The  United  States 

AS  Plaintiff. 

A  party  entitled  to  recover  money,  paid  under  a  mistake  of  fact,  is  bound  to 
give  prompt  notice  of  the  discovery  of  the  mistake  to  the  party  to  whom 
the  money  was  paid. 

Where  the  party  to  whom  money  is  so  paid,  sustains  damage  in  the  loss  of 
his  remedy  over  against  another  party,  through  the  negligence  of  the  party 
to  whom  he  is  liable  in  failing  to  give  notice  of  the  discovery  of  the  mistake, 
he  is  thereby  discharged  from  liability. 

♦  This  case  affirmed  on  writ  of  error  to  the  Circuit  Court. 
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The  action  being  equitable,  the  United  States  suing  as  plaintiff  in  such  action 
is  bound  by  the  same  equitable  rules  as  any  other  plaintiff  in  such  an  action 
and  cannot  recover,  if  through  its  failure  to  give  notice  of  the  discovery  of 
the  mistake  the  defendant  has  lost  his  remedy  over. 

In  such  an  action  by  the  United  States,  where  it  appeared  that  the  Assistant 
Treasurer  at  New  York  gave  notice  of  the  discovery  of  the  mistake,  and 
demanded  payment,  but  afterwards  withdrew  the  notice  and  demand : 

ffeldj  That  assuming  that  he  was  the  proper  officer  to  give  such  notice  he  was 
the  proper  person  to  withdraw  it,  and  the  defendant  having  relied  on  such 
withdrawal  and  thereby  lost  his  remedy  over  was  discharged  from  liability. 


Choate,  J.  This  is  a  motion  for  a  new  trial  for  error  of 
law  in  directing  a  verdict  for  the  defendant.  It  was  not 
attempted  on  the  argument  to  sustain  the  action,  except  as 
an  action  for  money  paid  under  a  mistake  of  fact.  Assum- 
ing that  all  the  elements  of  such  a  cause  of  action  once 
existed,  a  question  which  it  is  unnecessary  now  to  examine, 
yet  I  see  no  reason  why  the  United  States  should  be  exempt- 
ed from  the  general  rule  applicable  to  any  other  party  who 
is  entitled  to  maintain  such  an  action,  that  they  shall  not,  by 
their  delay  after  the  discovery  of  the  mistake,  lead  the  party 
liable  to  them  into  further  loss,  as,  for  instance,  the  loss  of  a 
remedy  over  against  another  party.  This  is  an  equitable 
action  and  the  plaintiff  can  only  recover  on  showing  that  it 
is  equitably  entitled  to  the  money.  The  duty  of  promptly 
notifying  the  defendant  on  discovery  of  the  mistake,  is  con- 
ceded by  the  plaintiff's  counsel ;  but  it  is  claimed  that  the 
notice  from  the  sub-treasurer  was  a  performance  of  this 
duty.  The  discovery  by  the  United  States  of  the  alleged 
mistake  before  that  notice  was  given  cannot,  I  think,  be  de- 
nied. Assuming  that  the  sub-treasurer  was  the  proper  per- 
son to  give  the  notice,  and  demand  payment  of  the  defend- 
ant, he  was  also  the  proper  party  to  withdraw  that  notice, 

and  I  think  it  is  clear  that  what  took  place  after  the  notice 
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was  given,  was  eqnivaleBt  to  a  withdiuwal  of  the  notice,  on 
which  the  bank  had  a  right  to  rely,  and  did  rely,  until  it  lost 
all  remedy  over  against  Polhemos  and  Jackson ;  and  after 
that,  only,  was  the  claim  renewed  by  commencement  of  this 
action.  I  think  this  is  a  claim  in  respect  to  which  laches 
may  be  imputed  to  the  United  States,  and  that  on  the 
ground  of  laches  and  entire  want  of  equity  in  the  claim  on 
the  undisputed  facts,  the  direction  of  a  verdict  for  the  de- 
fendant was  right.  (See  United  States  v.  Jay  Cooke,  6  Amer. 
L.  T.  166.) 

Motion  denied. 

For  motion,  Assistant  U.  S.  District  Attorney  S.  Tenney. 
For  defendant,  Geo.  De  Forest  Lord. 


APRIL,  ia79. 

THE  BAEK  INNOCENTA. 

DsLAT  nf  RsosrviKO  Cabgo. — Coktbact. — ^Kttdbbos  of  Custom. 

A  freight  broker  engaged  for  a  bark  100  tons  of  oak  logs  and  100  tons  of  other 
timber.  The  freight  contract,  which  was  in  writing,  said  nothing  about  the 
time  to  be  occupied  in  the  receipt  of  the  cargo,  or  the  manner  in  which  it 
was  to  be  delivered  to  the  ship.  On  the  day  after  the  contract  was  made 
the  shipper  of  the  timber  notified  the  agent  of  the  ship  that  the  wood  was 
heavy  timber,  and  that  the  bark  should  be  ready  with  corresponding  tackle 
to  take  it  " off  the  lighters"  as  soon  as  they  arrived.  The  timber  was  sent 
alongside  in  lighters,  and,  owing  to  the  smallness  of  the  bark's  hatch,  and 
the  contracted  space  between  decks,  though  rvasonable  diligence  was  used 
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in  taking  the  timber  on  board,  the  lighters  were  detained  alongside  several 
days.  The  shipper  filed  a  libel  against  the  bark  to  recover  the  amount  of 
the  demurrage  of  the  lighters,  claiming  that  the  cargo  was  agreed  to  be 
received  from  lighters  in  the  customary  time,  and  that  by  the  custom  of  the 
port  of  New  York,  two  days  only  were  allowed  for  that  purpose : 

Held,  That,  as  the  contract  did  not  say  that  the  wood  was  to  be  received 
from  lighters,  the  shipper  could  not,  by  his  notice,  impose  any  new  terms 
on  the  bark ; 

That  the  shipper  had  the  right  to  deliver  the  wood  alongside  in  what  way  he 
pleased,  and  it  then  became  the  duty  of  the  bark  to  receive  it ; 

That  the  alleged  custom  to  receive  cargo  from  a  lighter  in  two  days,  was  not 
proved  by  evidence  of  the  adoption  by  '*  The  New  York  Produce  Ex- 
change "  of  a  rule  to  that  effect,  such  association  having  no  power  by  their 
rules  t5  make  a  custom  binding  in  the  port  of  New  York ; 

That  no  unnecessaiy  delay  or  negligence  on  the  part  of  the  bark  in  receiving 
the  wood  had  been  shown,  and  that  the  libel  must  be  dismissed. 

Choate,  J.  This  is  a  libel  brought  by  the  shipper  of 
cai^o  against  the  vessel  for  the  sum  of  one  hundred  and 
twenty  dollars,  which  is  described  in  the  libel  as  "  demur- 
rage of  lighters."  The  cargo  was  heavy  oak  and  black  wal- 
nut timber.  The  libel  alleges  that  on  the  1st  day  of  March, 
1877,  the  agents  of  the  vessel  contracted  and  engaged  with 
the  libellant  that  the  vessel  should  take  and  receive  on 
board  at  New  York  to  be  carried  to  London,  about  200  tons 
measurement  of  timber ;  that,  by  the  terms  of  the  contract, 
the  timber  was  to  be  delivered  and  loaded  on  board  of  the 
vessel  from  lighters  to  be  furnished  by  libellant,  and  that 
such  delivery  should  be  completed  within  the  usual  and  cus- 
tomary time,  after  the  lighters  should  be  moored  alongside 
the  vessel  and  be  in  readiness  for  such  delivery  and  loading  ; 
that  the  usual  and  customary  time  required  in  similar  cases 
is  two  days,  by  the  custom  of  the  port  of  New  York  ;  that  the 
lighters  were  delayed  beyond  that  time  by  the  slow,  tedious 
and  irregular  way  in  which  the  vessel  received  the  timber, 
and  for  this  delay  the  libellant  demandp  damages  at  the  rate 
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of  $20  per  day,  for  each  lighter,  while  so  delayed  beyond  the 
onstomary  period  of  two  days.  There  was  evidence  tending 
to  show  that  the  owner  of  the  lighters  had  made  a  claim 
against  the  libellant  for  this  demurrage,  and  that  the  Ubellant 
had  acknowledged  the  claim  to  be  just  as  between  himself  and 
the  owner  of  the  lighters  ;  but  up  to  the  time  of  the  trial,  he 
had  paid  nothing.  It  is  insisted  by  the  claimants  that  on 
this  account  the  libellant  had  not  at  the  commencement  of 
the  suit  sustained  ^ny  damage,  and  therefore  could  not 
maintain  the  action ;  that  it  was  not  sufficient  that  he  inay 
haye  incurred  a  liability,  merely.  It  is,  however,  unnecessary 
to  decide  this  question. 

The  contract  between  the  vessel  and  the  libellant  was 
in  writing,  as  follows:  "Freight  for  London,  per  lialian 
Bark  *  Innocenta,'  at  pier  17,  E.  River,  Benham  &  Boyeson, 
agents.  New  York,  1st  March,  1877,  engaged  for  account  of 
Andrew  Brown,  about  100  tons  measurement  oak  logs,  50 
to  75  tons  walnut,  25  tons  white  wood,  at  25s.  and  5p.  ster- 
ling per  40  cubic  feet;  Churchill  <fe  Sims  caliper  measure- 
ment ;  Saml.  De  Bow^  &  Haughton,  brokers." 

It  is  very  evident  that  under  this  contract  the  vessel 
never  undertook  to  receive  the  wood  from  lighters ;  nor  is 
any  evidence  offered  that  delivery  of  such  cargo  is  by  the 
u^age  or  custom  of  the  port  made  in  such  way.  On  the  day 
after  the  contract  was  made,  the  libellant  notified  the  agents 
of  the  vessel  that  the  wood  was  heavy  timber,  and  that  the 
vessel  should  be  ready  with  corresponding  tackle  to  take  it 
^^  off  the  lighters^^  as  soon  as  they  arrived  alongside.  But 
the  contract  being  already  complete  and  reduced  to  writing4 
it  is  hardly  necessary  to  observe  that  the  libellant  could  not, 
by  such  a  notice,  impose  on  the  vessel  a  new  obligation  not 
already  imposed  on  her  by  the  contract  itself.  It  was  the 
right  of  the  libellant  to  bring  the  wood  to  the  ship  in  what 
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way  he  pleased,  and  when  alongside,  whether  on  the  pier  or 
otherwise,  it  was  the  duty  of  the  ship  to  take  it  into  her 
charge  and  keeping  ;  but  the  shipper  had  no  right  to  pre- 
scribe the  time  and  manner  in  which  the  ship  should  ac- 
tually take  it  on  board.  The  shipper  had  a  right  to  leave  it 
on  the  pier,  notifying  the  proper  officer  of  the  ship  that  it 
was  there  under  the  contract.  He  could  not,  by  bringing  up, 
a9  it  were,  another  pier  on  the  other  side  of  the  ship  in  the 
shape  of  a  lighter,  make  the  duty  of  the  vessel  in  respect  to 
it  any  different  from  what  it  would  have  been,  if  he  had 
placed  it  on  the  pier  already  there  for  the  purpose.  If  it 
had  been  agreed  that  it  should  come  by  lighter,  there  might 
be  an  obligation  implied  on  the  ship's  part,  to  take  it  off  the 
lighter  in  a  reasonable  time.  I  am  of  opinion,  therefore, 
that  the  libellant  has  failed  to  make  out  the  contract  alleged 
in  the  libel,  and  that  he  has  only  himself  to  blame  for  any 
loss  he  has  suffered  from  voluntarily  converting  the  Ughters 
he  hired  into  piers,  and  that  under  this  contract  no  action 
will  lie  against  this  vessel  for  loss  sustained  by  the  libellant, 
in  consequence  of  the  delay  of  the  lighters  while  so  used. 
But  the  libellant  has  also  wholly  failed  to  prove  the  alleged 
custom  of  the  port  of  New  York,  limiting  the  time  within 
which  a  vessel  in  this  port  must  receive  cargo  from  a  lighter 
to  two  days.  Whether  such  a  custom,  if  estabUshed  by  the 
evidence,  would  bind  a  foreign  ship,  need  not  be  considered, 
for  the  evidence  of  the  alleged  custom  is  wholly  insufficient. 
There  is  evidence  that  the  "  Produce  Exchange,"  an  organ- 
ization of  merchants,  has  adopted  a  rule  somewhat  to  this 
effect ;  but  no  such  association  can,  by  a  rule,  make  a  custom 
of  the  port,  however  the  members  of  it  may,  as  between 
themselves,  bind  themselves  to  observe  the  rule.  This  is 
matter  of  contract.  But  to  make  a  custom  of  the  port,  the 
rule  must  be  so  generally  known  and  acknowledged   and 
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acted  upon,  as  yirtuallj  to  be  applied  by  the  whole  of  that 
part  of  the  business  community  which  it  would  affect.  As  it 
is  said  in  the  books,  it  must  be  '^  universal."  In  this  case,  of 
the  four  witnesses  called  on  this  question,  who  were  familiar 
with  the  trade  in  question,  two  were  shown  to  have  no 
knowledge  of  any  existing  custom  of  the  port  outside  of  the 
rule  of  the  "  Produce  Exchange,"  and  the  strongest  witness 
to  its  existence  doubted  its  actual  application  as  a  usage  to 
a  case  where,  from  the  nature  of  the  cargo  to  be  received,  it 
could  not  be  taken  on  board  with  all  possible  diligence  and 
despatch  on  the  part  of  the  ship,  within  the  period  of  two 
days.  Yet  to  be  worth  anything  as  a  custom,  it  should  have 
been  proved  that  it  is  actually  applied  and  enforced  where, 
but  for  the  custom,  the  time  allowed  would  be  unreasonably 
short.  Otherwise  the  custom  adds  nothing  to  the  general 
rule  of  law  which  would  allow  a  reasonable  time  for  taking 
the  cargo  on  board,  having  regard  to  all  the  circumstances, 
if  the  vessel  had  contracted  to  receive  it  from  the  lighter. 

The  libellant  has  also  failed  to  prove  any  xmnecessary 
delay  or  negligence  on  the  part  of  the  vessel.  It  appeared 
that  as  soon  as  the  lighters  came  alongside,  the  stevedore 
went  to  work  with  a  suitable  number  of  men,  and  the  usual 
appliances  for  taking  the  timber  on  board ;  that  the  hatch 
by  which  it  must  be  taken  in  was  small,  and  the  space  be- 
tween decks  where  it  was  to  be  stowed,  very  contracted ; 
that  there  was  great  and  unusual  difficulty  in  taking  the 
timber  on  board.  I  am  satisfied  that  the  vessel  used  all  due 
and  proper  diligence  to  take  it  on  board.  On  the  third  day, 
at  noon,  the  work  was  stopped  in  consequence  of  an  order 
given  by  the  owner  of  the  lighters  to  their  masters,  which 
prevented  the  stevedore  from  continuing  the  work,  and  this 
stoppage  continued  about  twenty-four  hours.  It  is  claimed 
by  the  libellant  that  the  occasion  for  this  order  was,  that  the 
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stevedore  had  positively  refused  to  take  on  board  at  all  what 
remained  of  the  heavy  oak  logs.  The  libellant^s  agent  ap- 
pears to  have  believed  that  the  stevedore  had  done  so  upon 
reports  to  him  from  the  lightermen  and  the  owner  of  the 
lighters.  This  led  to  some  misunderstanding,  but  I  am  not 
satisfied  that  there  had  been  such  a  refusal,  and  therefore  I 
cannot  charge  this  delay  to  any  fault  on  the  part  of  the 
vessel. 

Libel  dismissed  with  costs. 

For  libellant,  Davies,  Work,  McNamee  &  Hilton, 
For  claimant,  W,  R,  Beebe. 


APRIL,  1879. 

THE  BAEK  HENBT  TEOWBEIDGE. 

Supplies  to  a  Whaler. — Libn. — Specific ation. 

Casks,  furnished  to  a  whaler,  to  be  stowed  on  board  to  receive  the  oil,  are 
necessary  for  the  vessel,  and,  by  the  law  of  the  State  of  New  York,  a  lien 
attl^^es  to  the  vessel  for  the  amount  of  the  debt  incurred  therefor. 

It  is  not  necessary  to  file  a  specification  of  such  lien,  where  the  vessel  has  not 
left  the  State  before  her  seizure  undir  process  issued  to  enforce  such  lien. 

Benedict,  J.     The  evidence  shows  a  delivery  to  the 
bark  Henry  Trowbridge  of  certain  casks  and  hoops  intended 
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for  use  on  board  the  vessel  during  a  whaling  voyage  for  which 
she  was  then  fitting. 

Under  the  circumstances  attending  the  transaction  the 
libellant  was  entitled  to  payment  upon  delivery  of  the  articles 
in  accordance  with  the  order.  It  cannot  be  held  that  the 
sale  was  upon  the  personal  credit  of  the  owners,  nor  was 
there  any  delay  of  payment  agreed  on  such  as  would  affect 
the  libellant's  lien  or  show  an  intention  to  waive  the  lien. 

Upon  the  evidence,  the  articles  furnished  formed  a  nec- 
essary part  of  the  equipment  of  the  vessel.  Casks  stowed  in 
a  whaler  to  receive  the  oil  obtained  from  whales  captured 
are  a  necessity,  and  no  whaler  is  sent  to  sea  without  them. 
Such  articles  are  part  of  the  equipment  of  such  a  vessel. 
The  vessel  was  a  domestic  vessel  of  the  State  of  New  York, 
and  by  the  law  of  that  State  a  lien  attached  to  her  in  favor 
of  the  libellant  for  the  amount  of  his  debt.  This  lien  was 
subsisting  at  the  time  of  the  filing  of  the  libel,  inasmuch  as 
the  vessel  did  not  depart  from  the  State  between  the  time  of 
the  delivery  of  the  casks  and  her  seizure  under  the  process 
herein.  Under  such  circumstances  it  was  not  necessary  to 
file  a  specification  of  the  lien. 

The  question  in  respect  to  the  effect  of  the  statute  of  the 
State  and  the  necessity  for  filing  specifications  in  such  a  case 
were  passed  on  by  the  Circuit  Court  for  the  Southern  Dis- 
trict of  New  York  in  the  case  of  The  John  Farron.  (14  Blatch. 
24.)  The  law  of  that  case  I  have  no  desire  to  question  or 
doubt,  even  if  it  were  proper  for  me  to  do  so.  It  furnishes 
the  authority  by  which  this  case  must  be  decided,  and  accord- 
ingly the  libellant  must  have  a  decree  for  the  amount  of  his 
bill,  with  interest  and  costs. 

For  KbeUant,  C.  N.  Jvdaon. 

For  claimant,  Beebe^  Wilcox  <&  Hbbbs. 
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Collision. —Ckossing  Coubses. — Lookout. 

Where  two  vessels  came  in  collision  near  the  Lightship  at  the  mouth  of  New 
York  Harbor,  the  ship  B.  A.  sailing  about  north  on  the  port  tack,  close- 
hauled,  with  the  wind  WNW,  and  the  brig  C.  W.,  sailing  about  SW, 
having  just  changed  to  the  starboard  tack  and  again  putting  her  helm  down, 
in  extremis : 

Heldy  That  the  only  question  was  whether  the  brig  changed  from  the  port  to 
the  starboard  tack  when  so  near  the  ship  that  tl^e  ship  could  not  thereafter 
avoid  her ; 

That  upon  the  evidence  it  must  be  concluded  that  the  red  light  of  the  brig 
which  should  have  been  brought  in  view  by  that  change  was  visible  to  the 
ship  at  least  Ave  minutes  before  the  collision  and  at  a  distance  of  at  least 
3,000  feet ; 

That  such  a  distance  and  length  of  time  was  ample  for  the  ship  to  have 
avoided  the  brig ; 

That  the  brig  was  not  in  fault  for  tacking  as  she  did  at  that  distance,  and  the 
ship  was  in  fault  for  not  seeing  her  red  light  imtil  it  was  within  360  feet 
and  too  late  to  avoid  the  collision. 

Benedict,  J.  This  action  is  brought  by  the  owners  of 
the  brig  Carrie  Winslow  to  recover  the  sum  of  $200,000, 
being  the  damages  caused  by  a  collision  that  occurred  be- 
tween that  brig  and  the  ship  British  America  at  the  entrance 
to  New  York  Harbor,  on  the  morning  of  the  11th  day  of 
February,  1878. 

Many  of  the  important  facts  are  not  in  dispute.  The 
time  of  the  collision  was  about  5  a.  m.  It  was  still  dark, 
but  the  weather  was  not  unfavorable  for  seeing  lights,  and 
ordinary  ships'  lights  could  be  seen  at  the  distance  of  at  least 

a    mile.     The  wind  was  blowing   a  stiff  breeze    from  the 

53 
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WNW.  The  British  America,  a  ship  of  1,080  tons  burthen, 
and  180  feet  long,  was  sailing  at  a  speed  of  6  to  7  knots  an 
liour,  on  a  course  about  north,  upon  the  port  tack,  close- 
liauhid  upon  the  wind.  She  had  a  full  crew  on  board,  be- 
h'uUb  a  Sandy  Hook  pilot ;  a  man  was  stationed  on  the  look- 
out, and  the  ship's  lights  were  burning  brightly.  As  she  ap- 
I)roaohod  the  neighborhood  of  the  lightship,  a  red  light  was 
suddenly  observed  by  her  lookout  within  two  ships'  lengths 
ah(>ad  of  the  ship  ;  the  helm  was  immediately  put  hard  up, 
but  the  ship  had  time  to  fall  off  no  more  than  about  one 
point  before  slio  came  violently  in  contact  with  a  vessel, 
whieli  proved  to  be  the  brig  Carrie  Winslow,  striking  her 
just  abaft  the  fore  chains  on  the  port  side,  and  so  injuring 
hor  that  she  shortly  sank. 

In  the  libel  filed  by  the  owners  of  the  brig  to  recover 
for  the  loss  of  their  vessel,  they  aver  that  the  brig,  at  the 
time  of  the  collision,  was  close-hauled  upon  a  course  cross- 
ing the  course  of  the  ship,  and  having  the  wind  on  her  star- 
board side,  and  her  lights  brightly  burning,  and  they  claim 
that  it  was  the  duty  of  the  ship,  under  the  circumstances,  to 
avoid  the  brig,  and  they  charge  that  the  failure  to  do  so 
arose  from  not  keeping  a  proper  lookout. 

The  answer  on  behalf  of  the  ship,  while  denying  the 
charge  of  fault  made  in  the  libel,  when  carefully  perused  is 
found  to  aver  in  substance  that  the  cause  of  the  collision 
was  the  stopping  of  the  brig  ahead  of  and  so  near  to  the 
ship  that  it  was  impossible  to  avoid  a  collision.  Whether  it 
is  intended  on  the  part  of  the  ship  to  claim  that  the  stop- 
ping of  the  brig  in  the  course  of  the  ship  arose  from  a  sud- 
den luff  on  the  part  of  the  brig  when  on  the  port  tack,  or  by 
reason  of  a  sudden  luff  while  on  the  starboard  tack,  is  left 
uncertain  by  the  answer. 
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It  will  clear  the  case  from  some  possible  obscurity  to 
remark  at  the  outset  that  the  evidence  does  not  permit  the 
ship  to  contend  that  the  brig  can  be  held  responsible  for  the 
collision  because  of  a  luff  while  on  the  starboard  tacjc.  The 
brig,  shortly  before  the  collision,  changed  from  the  port 
to  the  starboard  tack,  and  afterwards,  when  on  the  star- 
board tack,  did  put  her  helm  down  ;  but  this  last  move- 
ment was  in  extremis.  It  was  caused  by  the  proximity 
of  the  ship,  and  cannot  be  considered  as  a  fault  on  the  part 
of  the  brig.  If  any  fault  was  committed  by  the  brig,  it  was 
when  she  changed  from  the  port  to  the  starboard  tack.  The 
controversy  is  therefore  reduced  to  the  question  whether  the 
brig  changed  from  the  port  to  the  starboard  tack  when  so 
near  the  ship  as  to  render  it  impossible  for  the  ship  to  avoid 
her. 

It  is  not  to  be  doubted  that  when  the  brig  changed  from 
the  port  to  the  starboard  tack,  she  could  have  gone  further 
upon  the  port  tack,  and  that  if  she  had  continued  on  the  port 
tack  for  a  short  distance  further  than  she  did  there  would 
have  been  no  collision ;  and  it  would  be  easy  to  say  that  the 
brig  caused  the  collision  because  she  tacked  as  she  did,  when 
she  could  just  as  well  have  gone  on  without  tacking.  But 
such  a  conclusion  would  leave  undetermined  the  question  of 
fact  upon  which  alone  the  liability  of  the  brig  depends. 
The  vessels  were  in  the  open  sea  and  it  was  no  fault  in  the 
brig  to  take  a  course  crossing  the  course  of  the  ship,  whether 
for  a  pilot  or  for  any  other  reason,  provided  when  she  so 
tacked  she  was  at  a  sufficient  distance  from  the  ship  to  en- 
able the  ship  to  avoid  her.  Before  fault  can  be  imputed  to 
the  brig  because  of  her  tack,  the  fact  must  be  foimd  that  she 
was  at  the  time  of  tacking  so  near  the  ship  as  to  render  it 
impossible  for  the  ship  to  avoid  her. 


m  KAflTEIlN  DISTRICT  OP  NEW  YORK, 

The  Bhlp  British  America. 


^J*hU  ({iioHtiou  of  fact  upon  which  the  case  turns  is  some- 
wtmt  narrow,  but  questions  as  narrow  are  constantly  pre- 
mmUiiX  to  navigators  in  actual  practice,  and  not  unfrequently 
MfM  UmuMl  upon  the  courts  for  their  determination.    Ques- 
tions of  tliin  cliaracter,  when  they  arise  in  localities  like  that 
nt  tlilM  uiillisioUi  are  necessarily  narrow.     Locomotion  in 
thoroughfares,  upon  the  water  as  well  as  upon  the  land,  is 
utisafti,  if  not  impoHsible,  unless  every  one  can  move  promptly 
HAM'.im\\\\\n  to  rule  upon  the  presumption  that  all  others  will 
\m  injually  prompt  and  observant  of  rule.    It  was  therefore 
th^  undoubted  right  of  the  ship  as  she  approached  the  har- 
bor of  New  York  to  hold  her  tack  boldly  to  the  bar,  assum-' 
ilig  that  no  vessel  would  take  the  opposite  tack  ahead  of  her 
t^xtutpt  at  such  a  distance  as  would  enable  the  ship  to  avoid 
(loUlMionr-  n.nd  the  brig  had  the  equally  clear  right  to  change 
her  tntik  boldly  before  reaching  the  bar,  assuming  that  any 
veHMol  whose  course  she  might  thereafter  cross  would  be  vig- 
ilant to  see  her  red  light  so  soon  as  it  should  be  visible,  and 
take  prompt  action  to  avoid  her,  if  action  was  required. 

It  has  been  contended  that  the  brig  was  never  upon  the 
starboard  taok  in  the  sense  of  the  law,  inasmuch  as  the  evi- 
dence shows  that  at  tlie  time  of  the  collision  the  brig's  main 
peak  had  not  yet  been  dipped,  and  dipping  the  peak  is  one 
of  the  oixlinary  operations  to  be  performed  in  making  a  tack. 
But  tl&e  evidence  also  8ho>vs  that  before  the  collision  the  brig 
had  gathertnl  head-way  upon  the  starboanl  tack  with  her  sails 
hdl,  and  tluit  the  delay  in  dipping  the  peak  turose  from  the  en- 
tiu^gloment  of  some  rope  whioh  had  no  effect  to  check  the 
lut^vomenta  of  the  vessel. 

The  brig  was  to  leewaixl  of  the  sliip  and  ahead.  She  came 
up  to  tl^e  wind  in  ordinary  time,  and  from  that  time,  at  least, 
slie  was  displaying  her  reil  light  to  the  ship.  From  that  time 
the  lights  were  red  to  green  and  the  brig  was  on  a  course 


APRIL,  1879.  4dl 


The  Ship  British  America. 


crossing  the  conrse  of  the  ship.  The  situation,  therefore, 
was  that  of  two  vessels,  both  close-hauled,  upon  crossing 
courses,  with  the  wind  upon  opposite  sides.  The  ship  had 
the  wind  on  her  port  side,  and  the  obligation  was  upon  her 
to  avoid  the  brig  if  it  was  possible  for  her  to  do  so.  The 
action  which  the  ship  took  was  promptly  taken  when  the 
light  was  seen,  and  what  she  did  was  the  right  thing  to  do  ; 
she  is  therefore  blameless  unless  the  brig's  light  was  visible 
before  the  time  when  it  was  seen  and  reported  by  her  look- 
out, and  when  she  had  time  to  alter  her  coui:se  sufficiently 
to  avoid  collision. 

The  obligation  binding  upob  the  ship  would  be  the 
same  if,  as  stated  in  the  ship's  answer,  the  brig  had  stopped 
on  her  course  when  ahead  of  the  ship,  provided  such  stop- 
page occurred  at  a  sufficient  distance  ahead  of  the  ship  to 
enable  the  ship  to  avoid  her.  But  the  brig  did  not  stop 
in  the  way  of  the  ship.  When  her  light  was  seen  she  was 
imder  full  headway  on  a  course  crossing  that  of  the  ship. 
She  was  approaching  the  course  of  the  ship,  and  from  the 
time  of  her  coming  into  the  wind  her  light  was  visible  to 
those  on  board  the  ship.  The  question  to  be  determined, 
therefore,  is  whether  when  she  came  into  the  wind,  the  dis- 
tance between  the  two  vessels  was  sufficient  to  enable  the 
ship  to  avoid  her.  ' 

The  ship,  in  her  answer,  sets  forth  that  the  distance  did 
not  exceed  two  ship's  lengths  and  was  wholly  insufficient  to 
enable  her  to  avoid  collision ;  and  on  the  part  of  the  brig  it 
is  insisted  that  the  distance  was  much  greater  than  is  clainuul 
by  the  ship,  and  sufficient  to  enable  the  ship  to  avoid  the 
brig  with  ease.  This  question  is,  from  the  nature  of  the  case, 
one  that  cannot  be  determined  by  reference  to  direct  evi- 
dence. Its  solution  can  only  be  accomplished  l)y  a  close  ex- 
amination of  the  evidence,  in  order  to  ascertain  what  facts 
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lifivit  hiiMfi  DHtiililiMlKHl,  and  a  careful  jndgment  in  regard  to 
Ihn  \HmrUifi  of  tiuma  factn  upon  the  point  in  controYersy. 
HhcU  liii  dXiirnination  I  have  endeavored  to  make,  and 
tint  nmult  hoM  boen  to  HatUfy  me  that  it  is  possible  to  say 
with  r.utifMotKU)  atid  upon  evidence,  that  the  distance  from 
Umi  Mlilp  at  wlii(!h  the  brig  was  when  her  red  light  could  have 
Ihuiii  Nitifti  by  thoHo  on  the  ship,  and  would  have  been  seen  by 
li  vigilant  lookout,  was  sufficient  and  more  than  sufficient  to 
liiivn  otiabltul  th(3  sliip  to  pass  under  the  stem  of  the  brig  in 
Mafoly. 

'riio  argtimont  on  the  part  of  the  ship  is  that  the  dis- 
tiiuon  bt^twoon  the  two  vessels  at  the  time  the  brigs  red 
light  biu^auu^  visibU^  did  not  exceed  two  ship's  lengths,  be- 
OH\iMo  lh(^  nhip's  lookout  did  not  see  the  brig's  light  until  it 
wivM  within  that  distance.  It  is  said  the  fact  of  a  lookout 
bothg  HlutiontHl  forwanl  on  tlie  ship  raises  the  presumption 
Ihul  ho  Haw  the  light  as  soon  as  it  became  visible.  But 
Nuoh  a  pn^Hum]>tion,  even  when  reinforced  by  the  testi- 
\\\\n\y  of  the  h>okout  that  ho  wi\s  vigilant,  does  not  es- 
(abliAh  tho  fact  that  the  brig's  light  was  not  visible  before  it 
xsan  »oou  by  hinu  when  as  hoiv  it  is  impossible  to  reconcile 
Ihv  statoiuont  of  tho  lookout  with  tlie  evidence  as  to  what 
Imuspiixnl  on  bi>anl  tho  brig  after  she  came  head  to  wind 
and  In^foiv  tho  iH^lUsiou,  The  ovideui^^  as  to  the  acts  done 
on  Ihv*^i\1  tho  luig  during  tins  iH^riinl  defeats  all  presumption 
iu  favxMT  of  U^o  slapV  liH^kowt,  and  shows  that  instead  of 
tvuvg  vigilant^  a^  ho  sa\*^  ho  was  negligent,  and  thereby 
\>*i\iH^\l  tho  diss^slor  that  fv^lU^wod* 

IVfwiv  pi\H\H\luvg  to  n\^tii*^  what  transpired  on  Kiaid 
tho  Wv^i^,  as  iuvlK\^tiug  iho  la^^s^^  of  time  Ivtwevn  the  display 
wf  hor  iwt  ll^^lil  axul  tho  wl*is5vnu  il  is  iuijK^rtaci  to  call  at- 
tvutUn^  lo  the  (vCu^vkiug  (aot5>  staU\l  iu  the  sLipV  an^^w^r.  or 
|uv\vw  b\  hoJt^  xii, :  The  ship  w*$  s%uUn^  at  a  sp^«^i  of  six 
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or  seven  knots  an  hour.  The  brig's  red  light  when  first  ob- 
served  was  within  two  ship's  lengths  ahead  of  the  ship,  i.  e,, 
360  feet.  The  ship's  helm  was  immediately  put  hard  np, 
and  she  had  fallen  off  about  one  point  when  she  struck  the 
brig. 

The  time  that  elapsed  between  seeing  the  brig's  red 
light  and  the  collision  was  about  20  seconds.  The  mate 
says :  "  It  was  a  very  short  time.  I  hid  just  time  enough  to 
shout  to  the  man  at  the  wheel  to  put  the  wheel  hard  up,  and 
the  pilot  jumped  aft,  and  they  were  on  to  us."  And  the 
master  of  the  ship  proves  the  further  fact,  that  "  the  ship  in 
that  breeze,  and  under  the  sail  she  had,  would  swing  six 
points  to  the  wind  in  about  30  seconds."  These  facts  war- 
rant the  inference  that  the  ship,  at  the  time  in  question, 
with  helm  hard  up,  would  describe  a  curve  whose  radius 
would  not  exceed  1,000  feet.  This  inference  is  not  at  vari- 
ance with  the  common  experience  of  mariners  as  given  in  the 
"  American  Kule  of  the  Ebad,"  where  it  is  said  (p.  159),  "  a 
curve  whose  radius  is  250  yards  is  full  allowance  for  all  but 
the  longest  and  largest  class  of  3hips."  A  distance  of  1,000 
feet  was  sufficient,  therefore,  to  enable  the  ship  to  clear  the 
brig,  and,  according  to  her  own  statement  of  her  speed,  three 
minutes  of  time  would  put  her  at  more  than  1,000  feet. 

Having  in  view  the  time  in  which  it  was  possible 'for  the 
ship  to  change  her  course  so  as  to  avoid  an  object  ahead  of 
her,  attention  may  now  be  directed  to  the  acts  proved  to 
have  been  done  on  board  the  brig  during  the  period  after 
she  came  head  to  wind  and  before  the  collision. 

In  regard  to  what  transpired  on  board  the  brig  after 
she  came  into  the  wind  upon  the  port  tack,  there  is  little 
room  for  dispute.  The  brig  was  sailing  with  her  foresail 
clewed  up,  in  a  strong  breeze.  Upon  the  port  tack  her 
course  was  the  same  as  that  of  the  ship,  but  she  did  not  sail 
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as  close  to  the  wind  as  the  ship  by  about  one  point.  She 
was  ahead  and  to  leeward  of  the  ship.  The  master  having 
concluded  to  tack  for  a  pilot,  took  the  wheel  and  hove  the 
vessel  into  the  wind.  All  the  operations  pertaining  to  tack- 
ing were  then  performed,  and  everything  coUed  away,  save 
only  the  dipping  of  the  main  peak,  of  which  mention  has 
already  been  made.  The  master  then  surrendered  the  wheel 
to  a  seaman,  and  went  over  the  cabin  to  the  poop  deck,  and 
after  that,  and  when  the  vessel  was  under  full  headway,  with 
the  spray  flying  over  her  starboard  bow,  the  lookout  re- 
ported the  ship's  light.  Soon  he  reported  it  again.  The 
mate  went  forward  to  the  topgallant  forecastle  and  returned 
to  the  poop  deck ;  then  by  order  of  the  master  he  went  to 
the  forecastle  and  got  a  torch,  which  he  lit  and  swung  over 
the  port  side.  TheVheelwas  then  hove  hard  down,  and 
the  vessel  swung  into  the  wind  or  nearly  so,  when  she  was 
struck  by  the  ship.  The  acts  appertaining  to  tacking  the 
brig,  done  during  this  period,  were  not  performed  in  haste 
under  apprehension  of  danger,  for  no  alarm  was  felt  by  any 
one  on  board  the  brig  until  the  lookout  reported  the  light 
the  second  time.  On  the  contrary,  the  evidence  indicates 
that  rather  more  than  the  time  ordinarily  required  to  tack  the 
vessel  was  occupied  on  this  occasion ;  for  it  appears  that  in 
hauling  the  yards  one  was  hauled  too  much  and  the  other 
too  little,  so  that  the  chief  mate  was  obliged  to  have  them 
trimmed  to  suit  him,  and  the  midship  staysail  having  got 
snarled  he  was  obliged  afterwards  to  trim  that,  and  then  the 
halliards  at  the  main  peak  having  fouled,  most  of  the  crew 
were  called  aft  to  dip  the  peak.  The  evidence  in  respect  to 
the  presence  of  the  crew  at  the  main  peak  halliards  is  con- 
clusive to  show  that  the  brig  was  then  under  headway  upon 
the  starboard  tack. 
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But  while  there  is  little  room  for  dispute  as  to  what  acts 
were  done  on  board  the  brig,  in  regard  to  the  time  occupied 
there  is  a  great  difference  of  opinion.  In  behalf  of  the  brig 
it  is  contended  that  the  time  was  not  less  than  ten  minutes, 
during  which  period  the  ship  would  sail  more  than  a  mile,- 
at  the  rate  of  speed  she  is  admitted  to  have  been  going.  In 
behalf  of  the  ship  it  is  earnestly  insisted  that  the  time  was 
less  than  three  minutes.  Of  course  no  witness  is  produced 
who  noted  by  a  watch  the  time  thus  occupied.  What  the 
time  was  must  be  a  matter  of  sound  judgment  and  inference 
from  other  facts  that  are  proved.  Several  classes  of  facts 
are  proved  which  bear  upon  this  question.  Witnesses  have 
been  produced  in  behalf  of  the  ship  who  by  actual  observa- 
tion, watch  in  hand,  have  noted  the  tijae  occupied  by  other 
vessels  more  or  less  similar  to  this  brig,  in  tacking  under  cir- 
cumstances more  or  less  similar  to  those  under  which  she 
tacked  upon  the  occasion  in  question.  Of  these,  Conway,  a 
mariner  of  experience,  who  watched  vessels  tacking  on  two 
occasions  at  Fort  Hamilton,  found  the  time  from  "  helm-a- 
lee "  to  the  time  of  filling  away,  required  by  the  vessels  he 
observed,  to  be  three  minutes  and  a  half.  This  witness  was 
asked  by  the  claimants  to  give  his  judgment  as  to  the  time 
the  Carrie  Winslow  would  require  to  gather  headway  after 
the  order  "  hard-a-lee  "  under  the  circumstances  proved  in 
this  case,  and  he  gave  the  time  as  about  four  and  a  half 
minutes,  a  period  of  time  sufiBicient  to  enable  the  ship  to  go 
2,700  feet  and  over,  sailing  as  stated  in  the  answer. 

To  throw  light  upon  this  question  the  libellants  have 
called  a  witness  in  no  way  connected  vdih  this  collision,  who 
has  sailed  this  brig  and  knows  from  actual  practice  the  time 
ordinarily  required  to  tack  her.  The  judgment  of  this  wit- 
ness  is  that  under  the  circumstances  proved,  eight  to  ten 

minutes  would  necessarily  elapse  from  the  giving  of  the  or- 
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der  hard-a-lee  on  board  the  brig  until  she  filled  away  on  the 
starboard  tack.  This  is  the  witness's  estimate  of  the  time 
required,  never  having  noted  the  time  by  a  watch.  The 
master  of  the  ship,  who  knows  the  circumstances  of  wind  and 
Boa  as  they  were  at  the  collision,  estimates  that  the  brig,  if 
an  ordinary  working  vessel,  would  require  from  five  to  sir 
minutes  from  the  time  she  commenced  to  tack  until  she  fiUs 
away  and  gathers  headway.  The  mate  of  the  ship  thinks 
that  the  brig  would  gather  headway  in  five  minutes. 

There  is  also  the  testimony  of  some  eleven  ship-masters 
and  pilots  who  have  been  called  to  give  their  judgment  as  to 
the  time  that  would  necessarily  elapse  on  such  a  vessel  as 
the  brig,  under  the  circumstances  proved,  from  "  hard-a-lee  " 
until  she  filled  away.  Five  of  these  witnesses  are  called  by 
the  claimants,  and  their  statements  of  the  time  requisite  vary 
from  two  and  a  half  to  five  minutes.  One  of  them  gives 
rather  more.  Six  witnesses  are  called  by  the  libellants, 
whose  statements  of  the  time  requisite  vary  from  eight  to 
fifteen  minutes. 

And  finally  there  are  the  estimates  of  the  officers  and 
crew  of  the  brig,  who  were  actually  engaged  in  performing 
the  acts  done  on  board  the  brig.  Their  estimates  of  the 
time  occupied  vary  from  ten  seconds  to  fifteen  minutes.  Two 
of  these  witnesses,  upon  the  inquiry  of  the  claimants,  say 
that  the  brig  required  from  ten  to  twenty  minutes  to  tack 
under  the  circumrtances ;  but  this  estimate  is  not  in  har- 
mony with  the  rest  of  their  evidence,  which,  taken  by  itself, 
tends  to  show  that  the  collision  followed  immediately  upon 
the  reporting  of  the  ship's  light  by  the  lookout  of  the  brig ; 
although  it  should  be  noticed  that  one  of  these  witnesses, 
Costar,  agrees  with  the  rest  of  the  crew  in  saying  that  the 
brig  had  filled  away  on  the  starboard  tack,  and  the  other, 
Anthony,  proves  that  the  master  had  surrendered  the  helm 
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after  the  tack  was  completed,  and  before  the  collision.  The 
man  to  whom  the  wheel  was  surrendered  estimates  that  he 
had  the  wheel  five  minutes  before  the  ship's  light  was  re- 
ported. This  estimate  is  doubtless  too  high  ;  but  that  some 
time  elapsed  after  the  brig  filled  away,  before  the  collision, 
is  clearly  proved.  From  all  this  evidence  I  conclude  that  no 
injustice  will  be  done  the  ship  by  the  finding  that  the  red 
light  of  the  brig  was  visible  to  her  for  a  period  of  at  least 
five  minutes  before  she  struck  the  brig. 

This  conclusion  is  supported  by  other  facts  proved  in 
the-  case,  which  may  now  be  noticed.  Of  course,  from  the 
time  the  ship's  light  was  reported  by  the  lookout  of  the  brig, 
the  master  and  mate  then  both  on  deck,  as  well  as  the  crew, 
knew  that  the  ship  was  approaching  on  the  opposite  tack, 
and  yet  the  announcement  of  the  light  caused  no  alarm  what- 
ever on  the  brig.  It  is  impossible  to  doubt,  therefore,  that 
those  on  board  the  brig,  having  the  ship's  light  then  in  view, 
and  called  on  to  form  a  judgment  as  to  the  distance,  con- 
cluded that  there  was  then  sufficient  distance  between  the 
vessels  to  enable  the  ship  to  avoid  them.  This  conclusion, 
shown  by  the  conduct  of  every  person  on  the  brig's  deck, 
and  formed  at  the  time  by  seamen  who  knew  that  their  ves- 
sel was  upon  a  course  crossing  that  of  the  ship,  goes  a  great 
way  to  prove  the  fact  that  the  distance  was  sufficient. 

Again,  a  comparison  between  the  alarm  displayed  by 
those  on  board  the  ship  when  they  saw  the  brig's  Ught,  and 
the  absence  of  alajm  on  the  brig  when  the  ship's  light  was 
there  reported,  makes  it  plain  that  the  distance  between  the 
vessels  at  the  time  the  brig  saw  the  ship's  light,  was  to  an 
important  extent  greater  than  the  distance  between  the  ves- 
sels when  the  ship's  lookout  first  saw  the  brig's  light.  It 
would  seem,  therefore,  that  some  negligence  on  the  part  of  the 
ship's  lookout  must  be  conceded,  and  the  fact  is  suggestive. 


'Sir 


I  board  the  brig  when 

rf'OTed  that  when   the 
p  did   Dot  alter  her 
,Clite  went  forward  and 
lilMre  was  room  for  the 
'/l&lo  do.     Furthermore 
p£T>eeD  announced  the 
k^f,  and  the  chief  mate 
laSln  to  light  the  torch, 
^_l   lit   the  torch,  and 
^■the  ship.     It  is  diffi- 
ftaave  given  that  order 
4<^esels  at  that  time  was 
~    I  to  avoid  the  brig, 
ll -torch,  which  is  proved 
ai  only  after  the  ves- 
Jrboard  tack,  but  after 
Sc^pced,  also  shows  that 
iSttSEfciiot  been  seen  by  the 
tely  watched  from  the 
gee  master  would  have 
|1  the  mate  would  have 
|j  the  ship  had  np  to 
t  course  made  by  the 
|»ing  the  brig's  light — 
©  on  board  the  brig. 
pt  the  argument  made 
|;re3umption  of  a  per- 
|>f  that  vessel,  has  far 
^ter  of  the  brig.     On 
^ether  there  was  any 

_____    _     *)-ous  to  tack,  attached 

£^li^*^^3^<^^V|^ead,  but  to  the  mas- 
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ter,  who  had  charge  of  the  deck,  and  who  alone  was  to  de- 
termine when  to  tack.  For  the  master  to  tack  in  that  local- 
ity and  wind,  without"  first  making  careful  observation 
whether  any  vessel  was  near  enough  aft  him  to  render  such 
a  manoeuvre  dangerous,  would  be  great  negligence  ;  and  in 
view  of  his  responsibility  for  the  property  in  his  charge,  the 
presumption  against  such  neglect  on  the  part  of  the  master 
is  much  stronger  than  any  presumption  that  a  seaman  sta- 
tioned on  the  lookout  performed  that  duty  with  vigilance. 
In  the  present  case,  the  testimony  of  the  master  is  wanting, 
for  the  master  as  well  as  the  steward  was  lost  when  the  brig 
went  down.  The  chief  mate,  however,  who  was  also  on^eck, 
swears  that  he  looked  before  the  tack  was  made  and  the 
ship's  light  was  not  then  in  view  :  which  is  evidence  to  con- 
firm the  position  of  the  libellants,  that  when  the  brig  tacked 
the  distance  between  the  vessels  exceeded  a  mile. 

The  circumstances  which  I  have  thus  noticed,  coupled 
with  the  evidence  before  alluded  to,  force  the  conclusion  that 
the  brig's  red  light  was  displayed  to  the  ship  for  a  period  of 
at  least  five  minutes  before  the  collision,  during  which  time 
the  ship  sailed  three  thousand  feet  or  over  by  her  own  show- 
ing, and  in  which  time  she  could  certainly  have  avoided  the 
brig. 

There  would  be  no  doubt,  I  take  it,  as  to  her  negli- 
gence, if  the  ship,  sailing  six  or  seven  knots  an  hour  in  a 
strong  breeze,  had  run  into  the  light-ship,  having  seen  it  at 
the  distance  of  3,000  or  even  1,000  feet ;  but  the  brig  was 
moving  to  the  westward  from  the  time  she  filled  away,  and 
by  so  much  reducing  the  space  necessary  to  enable  the  ship 
to  clear  her.  I  cannot  doubt,  therefore,  that,  upon  the  evi- 
dence a&  it  stands  in  this  case  it  is  my  duty  to  decide  that 
negligence  on  the  part  of  the  ship  in  not  seeing  the  brig  in 
time  to  clear  her  caused  the  collision  in  question. 
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Having  reached  this  conclusion  from  the  testimony  to 
which  I  have  referred,  it  is  unnecessary  to  consider  the  other 
fault  claimed  on  the  trial,  but  not  set  up  in  the  answer,  that 
the  ship  was  also  in  fault  for  the  manner  in  which  her  lights 
were  set. 

For  libellants,  Scudder  cfe  Carter. 
For  claimants,  W.  W,  Ooodrkh. 


J^otttbem  ^xiXntX  of  ^m  fork. 
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THE  STEAM-TUGS  JAMES  BOWEN  AND  L.  P.  DAT- 
TON  AND  THE  SCOW  NUMBER  FOUR.* 

Collision  in  Hudson  Riybb. — Pleadings.— Tug  and  Tow. 

The  barge  C,  being  towed  down  the  North  River  alongside  of  the  tug  D., 
came  in  collision  with  a  scow  in  tow  of  the  tug  B.,  which  was  going  up  the 
river.  The  owner  of  the  barge  filed  a  libel  against  the  two  tugs  and  the 
scow  to  recover  the  damages  sustained  by  her.  Each  of  the  vessels  filed  a 
separate  answer.  Each  tug  denied  any  fault  on  its  part  and  charged  that 
the  collision  was  due  to  fault  of  the  other  tug.  The  case  was  submitted  to 
the  court  on  the  pleadings  alone: 

Held,  That  the  fact  of  the  helplessness  of  the  barge  was  prima  facie  evidence 
that  the  collision  was  caused  by  the  negligence  of  one  or  the  other  or  both 
of  the  tugs,  but  was  not  prima  faeie  evidence  of  the  negligence  of  either 
tug  alone ; 

*  Affirmed  on  appeal,  18  Blatch.  411. 
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That  the  answers  of  the  tugs  were  not  evidence  against  each  other ; 

That  there  was  therefore  on  the  facts  admitted  no  presumption  of  fault 
i^inst  either  tug; 

That  the  answer  of  neither  tug  admitted  that  the  tug  was  acting  in  violation 
of  the  18th  rule  of  navigation; 

That  the  question  whether  that  rule  imposes  on  the  two  vessels  an  obligation 
to  port  her  helm  depends  partly  on  the  distance  between  the  two  courses  on 
which  the  vessels  are  proceeding,  and  the  rule  does  not  preclude  the  vessels 
from  passing  on  the  starboard  side,  if  the  movement  for  that  purpose  is 
seasonably  commenced  and  executed; 

That  the  libel  therefore  must  be  dismissed  against  all  the  vessels. 

Choate,  J.  This  is  a  libel  brought  by  Thomas  McNally, 
the  master  and  owner  of  a  barge  called  the  Centennial,  to  re- 
cover for  the  loss  of  the  barge  and  her  cargo  by  collision. 
The  case  has  been  submitted  on  the  libel  and  answers.  The 
facts  admitted  by  the  pleadings  are  that  the  Centennial  was, 
on  the  evening  of  February  14th,  1879,  after  dark,  which  was 
the  time  of  the  collision,  in  tow  of  the  L.  P.  Dayton,  being 
lashed  to  the  steam-tug  on  her  starboard  side,  and  her  stem 
projecting  about  twenty  feet  ahead  of  the  bow  of  the  tug ; 
that  the  tug  had  another  barge  or  canal  boat  outside  of  the 
Centennial,  and  a  third  lashed  to  her  port  side ;  that  the  L.  P. 
Dayton  with  her  tow  was  bound  down  the  North  Eiver  to 
the  Erie  Basin,  Brooklyn ;  that  the  steam-tug  James  Bowen, 
from  Williamsburg,  bound  up  the  North  Eiver  to  some  point 
in  Jersey  City,  had  the  scow  Number  Four  in  tow,  lashed 
to  her  port  side ;  that  about  off  pier  One,  North  Eiver,  the 
Centennial  and  the  scow  Number  Four  thus  in  tow  of  said 
tugs  respectively  came  in  collision,  by  the  effect  of  which  the 
Centennial  was  so  injured  that  she  and  her  cargo  were  totally 
lost.  The  libel  charges  various  acts  of  negligence  on  each 
of  the  tugs.  It  contains  no  averments  of  negligence  against 
the  scow  Number  Four.  An  answer  has  been  put  in  for  the 
scow,  denying  any  negligence  or  responsibility  for  the  collision, 
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and  it  is  conceded  that  the  libel  must  be  dismissed  as  to  the 
scow.  It  is  claimed,  however,  for  the  libellant,  that  he  is 
entitled  to  a  decree  against  both  the  tugs  upon  the  pleadings: 
Firsts  on  the  ground  that  as  the  Centennial  was  entirely  help- 
less, having  no  motive  or  steering  power  herself,  and  as  the 
tugs  in  their  answers  do  not  set  up  in  defence  any  fault  in 
the  Centennial,  nor  any  inevitable  accident,  but  allege  only 
against  each  other  negligence  which  caused  the  collision, 
the  burden  of  proof  is  on  them  to  prove  the  allegations  by 
which  they  severally  seek  to  exonerate  themselves  by  reason 
of  the  negligence  of  the  other ;  and,  Secondly ^  on  the  ground 
that  each  of  the  tugs  admits  in  its  answer  that  it  was  violat- 
ing the  18th  of  the  rules  for  prevention  of  collisions,  that  is, 
that  in  meeting  the  other  tug  coming  upon  the  opposite  or 
nearly  opposite  course,  it  starboarded,  instead  of  porting  as 
that  rule  requires  of  steam  vessels,  "meeting  end  on  or  nearly 
end  on,  so  as  to  involve  risk  of  collision,"  and  that  therefore 
unless  this  breach  of  a  positive  rule  of  navigation  is  shown 
by  proof  to  be  excused,  the  libellant  may  test  on  this  admis- 
sion and  is  entitled  to  a  decree,  and  that  the  burden  of  show- 
ing the  excuse,  if  alleged  in  the  answers,  is  on  the  tug. 

1.  As  to  the  first  point,  the  learned  counsel  for  the 
libellant  cites  several  cases  in  support  of  his  position.  {The 
Granite  State,  3  WaU.  310 ;  The  Loiiieiana,  3  Wall.  164 ;  The 
Washington  Irving^  Abb.  Adm.  336;  The  Charlotte  Haah, 
Bro.  Adm.  453;  The  John  Adams,  1  CM,  404;  The  Sea 
Nymph,  1  Lush.  23.)  These  are  cases  of  libels  brought  to 
recover  for  injuries  received  by  a  vessel  at  anchor  or  lying  at 
a  pier,  or  a  vessel  at  or  immediately  before  the  time  of  the 
collision  in  stays  and  so  having  no  power  to  manoeuvre  for 
the  purpose  of  avoiding  the  danger,  except  the  case  of  The 
Washington  Irving,  which  was  a  libel  by  a  sailing  vessel 
against  a  steamboat  which  ran  into  her  while  keeping  on  her 


MAY,  1879.  433 


The  Steam-tugs  James  Bo  wen  and  L.  P.  Dayton,  ana  the  Scow  Number  Four. 

course.  In  all  these  eases  the  case  shown  against  the  collid- 
ing vessel  was  one  in  which  the  libelling  vessel  was  shown 
either  conclusively  or  prima  facie  to  be  without  fault  and 
powerless  to  avoid  the  injury,  and  the  admission  of  the  collis- 
ion was  \\j&^  priTYia  fade  proof  of  negligence  of  the  colliding 
vessel  and  of  her  alone.  They,  however,  are  not  authorities 
in  favor  of  this  libellant,  because  his  barge,  though  wholly 
under  the  control  of  one  of  the  tugs,  was  in  motion  with  that 
tug,  and  though,  the  barge  herself  was  helpless  for  the  pur- 
pose of  avoiding  injury  by  any  movement  of  her  own,  yet,  in- 
asmuch as  the  injury  may  have  happened  through  the  negli- 
gence of  eithei^  tug,  the  proof  of  the  helplessness  and  freedom 
from  fault  of  the  barge  only  lays  the  foundation  for  the  con- 
clusion or  is  prima  facie  evidence  that  the  collision  was 
caused  by  the  negligence  of  one  or  the  other  or  both  of  the 
tugs.  It  is  noiprim^  facie  evidence  of  negligence  of  either, 
since  it  is  entirely  consistent  with  these  facts  that  it  may 
have  been  caused  whoUy  by  the  negligence  of  the  other,  nor 
is  there  any  presumption  against  either  as  between  the  two. 
Each  of  the  tugs  in  its  answer  alleges  that  it  was  guilty  of  no 
negligence  and  charges  the  fault  wholly  on  the  other.  Of 
course  their  answers  are  not  to  taken  as  evidence  against 
each  other.  This  is  not,  therefore,  a  case  like  those  cited 
where  the  answer  admits  or  the  proof  shows  a  state  of  facts 
constituting  ^  prima  fade  case  of  negligence  and  the  matter 
relied  on  in  excuse  or  explanation  is  strictly  justificatory  or 
excusatory  matter  as  to  which  the  party  alleging  it  assumes 
the  burden  of  proof ;  btlt  quite  the  contrary,  it  is  a  case 
where  the  facts  admitted  do  not  raise  any  presumption  of 
fault  against  either  xA  the  accused  pai*ties. 

2.    As  to  the  second  point  taken,  I  think  a  fair  con- 
struction of  the  answers  of  the  claimants  does  not  support 

the  position  that  either  of  the  tugs  admits  that  it  was  acting 
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in  violation  of  the  18th  rule  of  navigation.  The  answer  of  the 
h.  P.  Dajton  admits  that  the  tugs  were  approaching  on  oppo- 
Hiiii  or  nearly  opposite  courses,  and  allies  that  it  was  a  case 
in  which  each  was  bound  to  pass  the  other  on  the  starboard 
side ;  that  the  Dayton  took  proper  measures  to  do  so,  bnt  thai 
ihit  Dowen  failed  to  give  heed  to  her  signals,  and  by  her  neg- 
ligonrM)  brought  the  tows  together.  There  is  not  an  admis- 
sion here  that  the  tugs  were,  in  the  language  of  the  18th  rule, 
mc5cting  "  end  on  or  nearly  end  on,  so  as  to  involve  risk  of 
c^>llision.'*  It  is  obvious  that  two  vessels  may  be  proceeding 
on  directly  opposite  courses,  and  yet  not  be  meeting  "end 
on  or  nearly  end  on,*'  or  proceeding  so  as  to  involve  danger 
of  collision.  The  question,  whether  this  rule  imposes  an  ob- 
ligation on  the  two  vessels  to  port,  depends  partly  on  the 
distance  between  the  courses  on  which  the  two  vessels  are 
proceeding,  nor  does  the  rule  preclude  vessels  from  passing 
on  the  starboard  side  of  each  other,  if  the  movement  for  that 
purpose  is  seasonably  commenced  and  executed. 

The  answer  of  the  James  Bowen  does  not  admit  th%t  the 
two  tugs  were  meeting  "end  on  or  nearly  end  on,  so  as  to  in- 
volve risk  of  collision;"  on  the  contrary,  while  it  admits  that 
each  tug  blew  two  whistles  as  if  with  the  purpose  of  passing 
each  other  on  the  starboard  side,  and  that  the  Bowen  did  star- 
board for  that  purpose,  yet,  in  stating  the  relative  positions 
of  the  two  vessels  when  the  Bowen  made  the  Dayton  and 
when  this  manoeuvre  was  commenced  on  the  part  of  the 
Bowen,  I  think  the  fair  meaning  of  the  answer  is,  that  the 
Dayton  was  on  a  course  nearly  opposite  to  that  of  the 
Bowen,  but  so  far  to  the  eastward  of  it  that  the  vessels 
were  not  meeting  "  end  on  or  nearly  end  on,  so  as  to  involve 
risk  of  collision,"  and  therefore  that  it  was  not  a  case 
within  the  18th  rule,  and  that  the  collision  was  caused  by 
the  Dayton's  not  keeping  her  course,  but  by  her  changing 
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her  course  to  the  westward,  and  notwithstanding  the  move- 
ment  of  the  Bowen  in  the  same  direction,  coming  in  col- 
lision with  the  Bowen's  tow  by  attempting  to  cross  her 
bows.  Neither  answer,  therefore,  admits  the  violation  of 
the  18th  rule. 

Libel  dismissed,  with  costs  to  the  several  claimants. 

For.libellant,  E.  D,  McCarthy. 

For  the  Bowen  and  the  scow,  IT.  D.  Shipman  and  Jos. 
Larocque. 

For  the  Dayton,  R.  D.  Benedict^  and  J.  E.  Carpenter. 


MAY,  1879. 

THE  STEAM-TUG  M.  R.  BRAZOS. 

CoLLUiON  IN  East  Rivbb.~Tuq  and  Bath  House. ^Engini  Catohing  on 

THS  Centrs.— Jtjbisdiotion. 

The  steam-tug  B.,  baviog  tbree  barges  in  tow,  went  into  the  cove  at  the  foot  of 
65th  str^t,  East  River,  to  take  up  a  fourth.  In  coining  in,  her  engine  caught 
on  the  centre  and  she  drifted  towards  the  rocks.  The  pilot,  as  soon  as  possi- 
ble, turned  her  head  out  of  the  cove  and  went  ahead,  but  before  he  could 

'  get  out,  she  was  carried  by  the  tide  so  near  the  Point  as  to  run  against  the 
comei  of  a  floating  bath  house  which  was  moored  to  the  shore  there: 

HeUL,  That  the  bath  house  was  not  a  vessel ; 

That  the  admiralty  had  jurisdiction  of  a  libel  filed  by  the  owner  of  the  bath 
house  against  the  tug,  to  recover  the  damages  caused  by  the  tug; 

That  the  tug  was  not  in  fault  for  the  engine's  catching  on  the  centre,  or  in  her 
navigation  otherwise,  and  the  libel  must  be  dismissed. 
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Choate,  J.  This  is  a  libel  for  collision  between  the 
steam-tog  IL  B.  Brazos  and  a  floating  bath  house  belonging 
to  the  Hbellant,  Angnst  Brown,  which  was,  at  the  time  of  the 
collision,  moored  to  the  westerly  shore  of  the  East  Birer, 
near  the  foot  of  East  65th  street.  Between  56th  and  64th 
there  is  a  core,  into  which  the  tng  had  gone  with  three  load- 
ed boat»  in  tow  for  the  purpose  of  taking  in  tow  a  fourth 
boat  or  barge,  loaded  with  manure,  at  a  pier  near  the  foot  of 
East  63rd  street  She  was  bound  from  New  York  to  Say- 
brook,  Conn.  At  64th  street,  the  upper  or  northerly  end  of 
the  core,  the  shore  sets  out  boldly  into  the  river,  forming  a 
high  point  of  rocks,  against  which  the  flood  tide  sets  with 
considerable  force.  The  libellant's  bath  house  was  moored 
to  the  rocky  shore  about  sixty  feet  above  this  point,  and  it 
projected  out  into  the  river  considerably  further  than  this 
rocky  point.  It  was  framed  with  timbers  and  was  about 
forty-nine  feet  long  and  thirty  feet  wide,  and  except  for  a 
short  time  at  low  tide  it  was  wholly  floating  in  the  water. 
At  low  tide  a  small  portion  of  it  next  the  shore  rested  on  the 
rocks  under  the  surface  of  the  water,  the  rest  of  it  being 
afloat.  It  was  secured  to  the  shore  by  poles  and  chains,  so 
arranged  as  to  allow  it  to  rise  and  fall  with  the  tide,  one  end 
of  the  chains  being  fastened  securely  to  the  structure  itself 
and  the  other  end  being  attached  to  pins  inserted  in  holes 
drilled  in  the  rocks.  Access  to  it  from  the  shore  was  had 
over  a  gangway  of  planks.  It  was  placed  there  by  permis- 
sion of  the  department  of  docks  of  the  city  of  New  York,  for 
the  purpose  of  being  used  as  a  public  bath,  but  it  lay  outside 
the  bulkhead  line  as  established  at  that  time.  It  was  so  con- 
structed that  the  tide  flowed  freely  through  it.  It  was  kept 
afloat  in  part  by  the  buoyancy  of  its  materials  and  in  part  by 
barrels  underneath  some  of  its  outer  timbers. 
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The  collision  happened  about  ten  o'clock  on  Sunday 
morning,  August  31st,  1873.  The  day  was  warm  and  fine 
and  the  river  at  the  time  was  free  from  other  vessels.  The 
tug  having  gone  into  the  cove  for  this  fourth  boat  and  come 
out  without  taking  her  up  and  proceeding  on  her  voyage  up 
the  East  river,  came  so  near  to  the  bath  house  that  the  barge, 
on  her  port  side,  struck  against  the  outer  and  lower  corner 
of  the  bath  house,  injuring  and  shattering  it  so  that  it  fell 
apart  and  was  carried  off  by  the  tide.  The  libel  alleges  that 
the  coUision  was  caused  by  the  negligence  of  those  in  charge 
of  the  tug. 

It  is  objected  by  the  claimant,  the  owner  of  the  tug,  that 
the  court  has  no  jurisdiction  of  the  cause,  on  the  ground  that 
the  injury  complained  of  was  not  on  the  water  but  on  the 
land,  within  the  meaning  of  the  rule  governing  the  iurisdic- 
tion  of  the  admiralty  courts  in  actions  for  marine  torts.  It 
is  clear  that  the  libellant's  bath  house,  though  described  in 
his  libel  as  a  "vessel,"  was  not  a  vessel  constructed  or  used 
or  intended  to  be  used  as  an  instrument  of  commerce  or  nav- 
igation. The  test,  however,  of  the  jurisdiction  of  the  courts 
of  admiralty  in  respect  to  torts,  is  whether  the  place  of  the 
alleged  injury  was  "on  the  water."  {The  Maud  Webster,  8 
Ben.  547  and  cases  cited.)  This  structure  cannot  be  said  to 
have  become  a  part  of  the  land.  Its  connection  with  the 
shore  was  for  a  temporary  purpose.  The  testimony  shows  that 
it  was  a  movable  structure,  moored  in  this  place  in  tide 
waters,  for  use  as  a  bath  house  during  the  summer  months, 
the  design  of  the  owner  being  to  disconnect  it  from  the 
shore  in  the  Autumn  and  float  it  away  to  some  more  suitable 
place  for  laying  it  up  during  the  winter.  The  mode  of  its 
attachment  to  the  shore  was  adapted  to  this  purpose  and 
was  such  that  it  could  be  readily  disconnected.  I  do  not  see 
that  the  case  is  any  different  from  what  it  would  be  if  the 
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bath  house  had  been  moored  at  anchor  in  the  same  pXace  or 
oat  in  the  middle  of  the  liTer.  The  case  is  clearly  distin- 
guishable from  the  case  of  The  Maud  Webster^  cited  «bove, 
in  which  it  was  held  that  the  place  where  the  derrick  'w^hich 
was  injured  stood  had  become  a  part  of  the  land.  The  libel- 
lant,  therefore,  has  the  right  to  have  the  case  determined  on 
the  merits. 

The  defence  set  up  by  the  tug  is  that  the  injury  ns^  ^^ 
result  of  inevitable  accident — that  while  the  tug  was  proper- 
ly and  for  a  lawful  purpose  and  without  negligence  att43nipi- 
ing  to  back  up  to  the  pier  in  the  cove  to  take  in  to^^  ^^ 
boat  loaded  with  manure,  her  engine,  without  fault  o'^  ^^ 
part  of  the  engineer,  caught  on  the  centre ;  that  she  ns^^  ^ 
proper  diligence  in  prying  the  engine  off  the  centre,      *°" 
that  in  the  situation  in  which  she  then  was,  having    l^^^ 
drifteil  by  the  tide  while  thus  helpless  towards  the  roelfc^  ^^ 
the  point  at  Wth  street,  the  only  proper  and  prudent  eo"*^^ 
to  avoid  going  ashore  was  to  head  out  into  the  river  ai3^  fP 
ahead  with  all  speed ;  that  she  did  this  with  aU  possible  ®^' 
ptnlition  and  thereby  suceeded  in  avoiding  the  point,  bii.*^  ^^ 
title  still  setting  her  up  towards  the  comer  of  the  bath  lm^=>^ 
after  she  cleared  the  point,  she  had  not  gained  suffi^^i®^* 
headwav  to  clear  the  bath  house,  and  that  without  fatJ'*'  ^^ 
her  part,  the  boat  on  her  port  side  struck  the  comer  of  ^^ 
bath  house  and  did  the  injury  complained  of.     This  def^^'^^ 
is,  I  think,  made  out.    The  testimony  in  this  case  shows  '^^'^ 
clearly  that  the  catching  of  the  engine  on  the  centre  i^  ^ 
accident  which  cannot,  by  the  exercise  of  any  degree    oi 
watchfulness  W  anticijiated  or  by  any  precaution  preven^^"' 
and  that  it  diH^s  not  show  any  defect  in  the  machinery  or  ^^^* 
of  caiv  in  the  engineer.    Up  to  the  time  the  engine  so  c^"*^ 
on  the  centre  the  management  of  the  tug  was  without  **    ' 
ghe  had  a  perfect  right   to  come  into  this  cove  to  taJ^^ 
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boat  in  tow.     She  lay  there  off  the  pier  a  short  time,  drifting 
slowly  up  with   the  tide,  stopped,  or  almost  stopped,  and 
hailed  those  in  charge  of  the  boat  to  be  taken  up.     Her  at- 
tempted movement  by  backiag  to  take  up  the  boat,  which 
was  in  an  eddy  setting  down  along  the  shore  on  the  inside  of 
the  cove,  was  proper.     The  drifting  of  the  boat  towards  the 
point  while  her  engine  was  caught  made  it  impossible  for 
her  to  resume  this  movement.     Her  pilot  immediately  did 
what  was  obviously  the  only  safe  thing  for  him  to  do,  turn 
her  head  to  the  river  and  go  ahead  as  fast  as  he  could.     By 
doing  so  he  cleared  the  point  only  by  about  fifteen  feet.  The 
evidence  shows  that  when  he  thus  started  to  go  ahead  he  put 
his  wheel  a-port  so  as  to  head  her  out  into  the  river ;  that 
she  grazed  so  near  the  rocks  at  the  point  that  it  was  neces- 
sary to  put  the  wheel  amidships  in  passing  in  order  to  throw 
the  stem  of  the  tow  off  from  the  rocks,  and  that  when  the 
stem  of  the  tow  had  got  by  the  bath  house  he  attempted  to 
keep  the  stem  of  the  tow  from  coming  in  contact  with  the 
bath  house  by  putting  his  wheel  to  starboard  in  order  to 
throw  the  stem  off.     It  was  a  very  close  thing  between  the 
force  of  the  tide  setting  up  the  river  and  the  headway  of  the 
tug  driving  her  out  into  the  river,  and  the  force  of  the  tide 
proved  too  strong.     But  the  real  cause  of  the  collision  was 
the  catching  of  the  engine  on  the  centre  and  the  consequent 
drifting  of  the  tug  and  tow  into  a  position  where,  with  the 
exercise  of  aU  reasonable  care  and  skill,  it  was  impossible  to 
avoid  coming  in  contact  with  the  bath  house.     There  was 
no   fault  in  the    construction  or  motive  power  of  the  tug. 
She  had  no  larger  tow  than  she  could  properly  manage.  Her 
pilot  was  familiar  with  the  navigation  of  the  river;  he  knew 
the  set  and  force  of  the  tide  and  the  nature  of  the  navigation 
he  had  to  encounter  in  going  into  this  cove.     It  is  true  that 
he  had  not  actually  been  to  this  pier  before,  but  that  is  im- 


ii-..V  /^...  i.^"  i*«  wa*  Ian  .Jj*J  ••"!  f**-ju*Tit  otibervKtioL  ii.  miTi- 
/.  •  J./  ♦!*»  t.\*'f  n;'*,  t«A4r  ta'-»*-^  tft  lLi^  piaf-.  and  tiifist- VBE' 
i-*  ".« #  j*<  /  /*'U<A:  iii  j^viii;:  i'jVj*  t^.j*-  jii<fr  iitir  wKnt  of  «kiE  in 
4  i.'..i  o  *'jt,i.'/  i//  «r>tiv:^Ur  tL»r  Vjw  £»''Ui  tLf  Bitiiiitiaii  in  wiiich 
*-!.<  v»4vr  t^/.i* vv^'Ja.v,^\  \j!jiA'jiA  ^'i.^A*:  tii*^re.  I  iisT^T  prren  no 
v><  ./^-^  ^''  ^^-^  ►•;/;/< -rt*vij  that  tL<r  N^tL  L  'iibewab  an  obstmo- 
ii*fh  W  ^i>  w/at*'^ii,  I  'lo  ii</t  jiei'X'^'i*-  tLut.  if  tliat  vere  «o, 
ii,4  t^x  ^v/ij;'J  JuMjfv  lx*rr  own  n*^L^*:-nce  in  nmning 

J/^hi'j  i\\>im\¥^A  with  <xyKt8« 

I'i/i  hl/rlUut,  /A  MfMafu/n, 
\'nr  v\iiUuMiif  W.  It  Beef/e. 


MAY,  1879. 

TIIM  HTKAM-TIKJ  HKNATOR  MIKE  NORTON. 
TIIK  HTKAM-TUG  TITAN.* 

millHlnN    HHIWHKN    HT  It  A  MIH*  IN  EaBT  RiVKR.— LIGHTS,— WHISTLES. 

A  oollinltu*  oiMMimMt  \\\  Ihf  tJvm\lng  of  Octolw  Ul,  1876,  about  oflf  Pier  1,  East 
Itlvrv,  \\\  Now  York  harbor Iwlween  two  flteamers,  the  T.  and  the  S.M.N.  The 
♦r  >\  MM  bo\nut  U\m  vi»*r  A,  Kaat  IUver»  to  pier  14.  North  River,  to  lay  up  for  the 
ulrtbt.  Tb*^  H.  M,  N,  \m\  lowtnl  a  Imrk  in  from  sea  and  anchored  her  be- 
t\\<MM\  IbHlloe'n  Utaml  ami  tbo  lUttory,  ami  was  bound  for  pier  16,  East 
\\\\\^\  U^»th  b\^t«  bad  tbi^lr  lljihta  set  ami  burning.  The  pilot  of  the  T. 
Hvorml  that  a  fvrry  U^al  baYhv«l^*M*^Ulu>aai^  him  going  to  the  northward, 
bt'  v^viUhI  bU  wbwl  n^lowlutf  hw  wjv  and  as  she  passed  him  he  saw  bolh 
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the  red  and  green  lights  of  the  S.  M.  N.  ahead  of  him  about  400  to  600 
yards  off,  his  boat  at  the  time  making  seven  or  eight  miles  an  hour;  that  he 
at  once  blew  one  whistle  and  ported  his  wheel  and  kept  on  a  port  wheel  till 
the  S.M.N,  came  in  collision  with  the  T.,  striking  her  on  the  port  side  nearly 
at  right  angles;  that  the  S.  M.  N.  answered  his  single  whistle  with  a  single 
whistle,  but  that  her  pilot  starboarded  his  wheel  instead  of  porting  it,  and 
that  when  the  vessels  were  three  or  four  lengths  apart  he  rang  his  jingle 
bell  to  give  the  T.  more  speed,  and  if  possible,  get  by; 

The  story  of  the  S.  M.  N.  was,  that  she  made  the  green  light  of  the  T.  on  her 
starboard  bow,  whereupon  the  pilot  of  the  S.  M.  N.  blew  two  whistles  and 
put  her  wheel  slightly  to  starboard,  and  that  the  T.,  after  waiting  about  a 
minute,  answered  with  one  whistle  and  ported  her  wheel  and  ran  across  the 
course  of  the  S.  M.  N.  and  thus  caused  the  collision : 

Held,  That  it  is  difficult  to  believe  that,  after  the  pilot  of  the  S.  M.  N.  had 
answered  the  single  whistle  of  the  T.  with  a  single  whistle,  he  starboarded 
his  wheel ; 

That,  if  the  account  of  the  pilot  of  the  T.  were  true,  he  was  in  fault,  because 
as  soon  as  he  saw  that  the  S.  M.  N. ,  after  having  answered  his  whistle  with 
one  whistle,  was  running  down  on  him  with  a  starboard  wheel,  he  should 
at  once  have  stopped  and  backed,  instead  of  increasing  his  speed ; 

That,  on  the  evidence,  the  S.  M.  N.  blew  two  whistles  l)efore  the  T.  blew  one, 
and  that  at  that  time  the  green  light  of  the  T.  alone  was  visible,  and  that  the 
S.  M.  N.  did  not  answer  the  single  whistle  of  the  T.  with  a  single  whistle ; 

That  the  T.  was  solely  in  fault  for  the  collision. 


Choate,  J.  These  are  cross-libels  to  recover  damages 
caused  by  a  collision  between  the  two  steam-tugs  on  the 
evening  of  October  1st,  1875,  about  off  pier  1,  East  Eiver. 
The  Titan  was  bound  from  pier  5,  East  River,  to  pier  14,  North 
river,  to  lay  up  for  the  night.  The  Norton  had  towed  a  bark 
in  ffom  sea  and  had  anchored  her  in  the  North  Eiver  be- 
tween Bedloe's  Island  and  the  Battery,  and  was  bound  for 
pier  16,  East  River.  The  coUision  happened  after  dark  and 
both  boats  had  proper  lights.  The  tide  was  the  first  of  the 
flood  and  the  night  clear. 

The  case  of  the  Titan,  as  stated  by  her  pilot,  is  that 

when  he  got  out  into  the  river  fi*om  pier  5  and  got  straight- 
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eiied  down,  a  ferry-boat  of  the  Hamilton  ferry  or  Sonth 
ferry  line  i)a88ed  ahead  of  him  going  into  her  slip,  which  is 
Ix.'tween  piers  1  and  2 ;  that  as  she  passed  he  ported  his 
wheel,  following  her  up ;  that  when  she  got  clear  of  him  he 
mtuhi  the  lights  of  the  Norton ;  that  he  saw  both  the  red  and 
the  gr(*on  light  and  that  the  two  vessels  were  heading  head 
on  to  each  other  and  apparently  somewhere  from  400  to  600 
yards  apart ;  that  he  was  making  about  seven  or  eight  miles 
an  hour ;  that  on  making  the  Norton  he  immediately  blew 
one  whistle  and  ported  still  more  and  kept  on  a  port  wheel 
to  the  time  of  the  collisi<3n ;  that  the  Norton  replied  with  one 
whistle,  but  instead  of  porting  she  starboarded  so  as  to  cross 
his  course ;  that  she  kept  on  on  a  starboard  wheel  till  the  time 
of  the  collision,  both  vessels  thus  curving  in  towards  the 
shore  ;  that  the  vessels  were  about  three  or  four  lengths  apart 
when  he  rang  his  jingle  bell  to  give  his  vessel  more  speed, 
intending  to  get  across  the  bows  of  the  Norton ;  that  just 
before  the  vessels  came  together  he  rang  to  stop  and  back, 
and  his  engine  was  reversed  when  the  collision  took  place. 
The  libel  of  the  Titan  states  and  the  pilot  testifies  that  at  the 
moment  of  the  collision  the  Titan  was  heading  nearly  square 
on  to  the  shore,  and  the  witnesses  agree  that  the  Norton's 
stt»m  struck  the  port  side  of  the  Titan  nearly  at  right  angles, 
and  a  very  short  distance  from  the  stem.  Both  vessels  were 
injured. 

The  case  of  the  Norton  is  that  she  shaped  her  course  so 
as  to  clear  the  New  York  shore ;  that  just  before  reaching  oflF 
abreast  of  pier  1,  East  Eiver,  and  well  oflF  the  starboard  how 
of  the  Norton,  the  green  light  of  the  Titan  was  seen ;  that 
the  red  light  was  not  then  in  sight ;  that  as  soon  as  the  green 
light  was  seen  the  Norton  blew  two  whistles  and  her  wheel 
was  put  slightly  to  starboard ;  that  the  Titan  did  not  reply 
promptly  to  the  signal,  but  after  waiting  about  a  minute  blew 
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a  single  whistle  and  immediately  made  a  rank  sheer  to  ^tar_ 
board,  hiding  her  green  light  and  bringing  her  red  light  into 
view  and  throwing  herself  directly  across  the  course  of  the 
Norton ;  that  the  Norton  could  not  by  a  change  of  course 
avoid  a  collision,  but  she  immediately  stopped  and  backed, 
but  nevertheless  struck  the  port  side  of  the  Titan. 

The  evidence  is  conflicting,  but  the  preponderance  of  the 
evidence  is  clearly  with  the  Norton.  The  account  given  by 
the  Titan  is  both  improbable  in  itself,  and,  if  correct,  shows 
that  she  was  at  fault.  It  is  diflSicult  to  believe  that  upon  a 
signal  of  one  whistle  in  reply  to  the  Titan's  one  whistle,  the 
pilot  of  the  Norton  should  have  starboarded,  especially  if  at 
the  time  the  vessels  were  heading  head  on.  Of  course  it  is 
not  impossible,  but  the  proof  should  be  pretty  strong.  But 
if  the  account  given  by  the  pilot  of  the  Titan  is  correct,  it 
shows  fault  on  his  part,  since,  as  soon  as  he  discovered  that 
the  Norton,  after  giving  one  whistle  as  if  she  intended  to  pass 
on  his  port  hand,  was  running  down  on  to  him  on  a  starboard 
wheel,  he  should  at  once  have  stopped  and  backed  instead  of 
ringing  to  increase  his  speed,  and  it  is  quite  probable  that  if 
he  had  done  so  the  collision  would  have  been  avoided.  His 
course  was  reckless  in  any  view  of  the  case,  since  his  manoeu- 
vre of  driving  ahead  at  increased  rate  of  speed  on  a  port 
wheel  incurred  the  double  risk  of  collision  with  the  Titan 
and  running  into  the  piers,  for  which,  as  sworn  in  his  libel 
and  testified  to  by  him,  he  was  almost  directly  heading  at 
the  time  of  the  collision.  And  the  evidence  shows  that  the 
collision  happened  a  very  short  distance  from  the  shore. 

The  evidence  that  the  Norton  blew  two  whistles  before 
the  Titan  blew  her  one  is,  I  think,  satisfactorily  proved  by  the 
witnesses  from  the  Norton,  some  of  whom  were  strangers  to 
the  Norton  and  have  no  interest  or  reason  for  bias  in  the  cause. 
It  is  also  sufficiently  proved  that  at  the  time  the  Norton 
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blew  two  whistles  the  green  light  of  the  Titan  was  alone  of 
her  side  lights  visible  from  the  Norton.  This  being  so,  it  fol- 
lows that  the  Norton  made  the  Titan  and  blew  her  two  whis- 
tles before  those  on  the  Titan  had  observed  the  Norton. 
Nor  is  there  apy  improbability  or  any  serious  diflSiculty  in 
reconciling  it  with  the  testimony  that,  when  the  Norton  made 
the  Titan  and  blew  her  two  whistles,  the  Titan  was  well  on 
the  starboard  hand  of  the  Norton  and  showing  oilly  her  green 
light  to  the  Norton,  which  position  would  have  made  this 
signal  from  the  Norton,  that  they  should  pass  each  other 
on  the  starboard  hand,  proper.  Making  due  allowances  for 
inaccuracies  of  the  witnesses,  not  at  all  improbable  in  re- 
spect to  distances  and  periods  of  time  testified  to  by  them, 
and  assuming  that  the  Titan  went  out  into  the  river  beyond 
the  line  along  and  outside  of  the  piers,  which  w^as  the  pro- 
per course  of  the  Norton  from  Bedloe's  Island  to  her  point 
of  destination,  the  Titan  must  have  been  in  this  relative  posi- 
tion with  respect  to  the  Norton  at  some  time  after  leaving 
her  berth  at  pier  5,  and  before  the  collision.  And  the  testi- 
mony showing  that  a  tow  was  lying  at  piers  2  and  3,  makes  it 
not  improbable  that  she  wentout  a  considerable  distance  into 
the  river.  At  any  rate,  I  consider  the  testimony  of  those  on 
the  Norton  as  to  what  they  saw,  sufficient  to  prove  this 
point,  though  it  is  somewhat  at  variance  with  the  evidence  Of 
those  from  the  Titan  as  to  the  distance  that  she  went  out, 
and  also  is  at  variance  with  their  testimony  as  to  the  bearing 
and  the  lights  they  saw  when  they  made  her.  What  the 
witnesses  from  the  Norton  say  that  they  saw  of  the  move- 
ments of  the  Titan,  corresponds  with  what  those  on  the  Titan 
say  that  they  did,  making  due  allowance  for  differences  as  to 
time  and  distances.  The  pilot  of  the  Titan  admits  that  at 
some  time  after  getting  out  into  the  river  he  ported  and 
kept  his  wheel  a-poi*t  till  he  blew  the  one  whistle,  and  then 
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still  kept  it  a-port  a  little  more  up  to  the  time  of  the  colli- 
sion. This  corresponds  with  what  those  on  the  Norton  say 
they  saw ;  first  the  green  light  of  the  Titan,  afterwards  the 
green  light  disappearing  and  the  red  light  appearing  and  the 
Titan  sheering  around  on  to  the  course  of  the  Norton  till  the 
time  of  the  collision.  Assuming  that  the  Titan  went  out  far 
enough  into  the  river  to  show  her  green  light,  before  she  be-' 
gan  to  swing  around  to  starboard,  or  even  a  short  time  after 
she  so  began  to  swing,  her  movement  in  keeping  on  a  port 
wheel  until  she  ported  still  more  to  cross  the  bows  of  the 
Norton  was  such  as  her  proper  course  into  the  North  Biver 
around  the  Battery  called  for,  and  this  she  had  entered  upon, 
as  her  pilot  admits,  before  she  made  the  Noi^on.  The  fact 
testified  to  by  the  pilot  of  the  Titan,  that  he  made  the  lights 
of  the  Norton  immediately  upon  the  ferry  boat  crossing 
ahead  of  him  so  as  to  uncover  her,  does  not,  I  think,  even 
considering  the  testimony  of  the  pUot  of  the  Norton,  that  he 
made  the  Kght  of  the  Titan  after  the  ferry  boat  passed,  have 
any  strong  tendency  to  affect  the  conclusion  above  drawn 
from  the  testimony  as  to  the  Norton  having  made  the  Titan 
first  on  her  starboard  hand,  showing  a  green  light  and  having 
given  her  two  whistles,  which  she  did  not  notice  or  reply  to, 
except  by  shortly  after  blowing  one  whistle.  This  matter  of 
the  particular  point  of  time  when  the  ferry  boat  passed,  the 
length  of  time  after  her  passing  and  before  the  vessels  made 
each  other  and  the  distance  she  passed  ahead  of  the  Titan  is  a 
matter  involving  judgment  as  to  length  of  time  and  measure 
of  distance  peculiarly  subject  to  error,  both  as  matter  of 
observation  at  the  time  and  of  recollection  afterwards.  It  is 
not  satisfactorily  proved'  that  the  Norton  blew  one  whistle 
after  the  Titan  blew  one,  as  testified  tO  by  those  on  the  Titan. 
The  charge  of  negligence  against  the  Titan  is  made  out, 
in  that  she  did  not  keep  a  good  lookout ;  that  she  did  not 
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observe  and  respond  promptly  to  the  signal  of  the  Norton ; 
that  she  continued  on  a  port  wheel  and  gave  a  signal  of  one 
whistle  to  the  Norton  after  the  Norton  had  properly  given 
her  two  whistles  and  had  starboarded,  as  she  was  bound  to 
do  in  accordance  with  the  signal  she  gave ;  that  she  contin- 
ued on  her  course  with  increased  speed  across  the  bows  of 
the  Norton  after  it  was  evident  that  by  such  course  a  collis- 
sion  was  imminent;  that  she  did  not  sooner  stop  and  back. 
The  charge  of  negligence  against  the  Norton  is  not 
proved.  The  testimony  shows  that  she  properly  gave  the 
signal  of  two  whistles  and  starboarded ;  that  as  soon  as  there 
was  any  reason  to  suppose  the  Titan  was  changing  her  course 
so  as  to  bring  about  a  collision,  she  stopped  and  backed,  but 
that  the  collision  was  then  rendered  inevitable  by  the  fault  of 
the  Titan,  and  before  the  headway  of  the  Norton  could  be  en" 
tirely  checked  they  came  together. 

Decree  for  the  libeUant  against  the  Titan,  with  costs,  and 
reference  to  compute  damages. 

Libel  against  the  Norton  dismissed  with  costs. 

For  the  Titan,  li,  D.  Benedict, 
For  the  Norton,  W.  H.  Beehe. 
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Pj{OGB£DiNOs  Supplement  ART  to  Execution. — "^Common  Law  Cause."— 

2SUIT   IN    REM  for  FORFEITURE. 

A  suit  in  rem  for  forfeiture  of  property  by  reason  of  violation  of  the  Internal 
revenue  laws  is  a  '*  common  law  cause,"  within  the  meaning  of  U.  S.  Re- 
vised Statutes,  §  916  (re-enacting  the  Statute  of  1872,  ch.  255,  §  6 ;  17  Stat, 
at  Large,  197),  which  provides  that  **the  party  recovering  a  judgment  in 
any  '  common  law  cause '  in  any  circuit  or  district  court  shall  be  entitled 
to  similar  remedies  upon  the  same  by  execution  or  otherwise  to  reach  the 
property  of  the  judgment  debtor  as  arc  now  provided  in  the  like  causes  by 
the  laws  of  the  State  in  which  such  court  is  held,  or  by  any  such  laws 
hereafter  enacted,  which  may  be  adopted  by  general  rules  of  such  circuit 
or  district  court :  " 

In  such  a  c;ase,  after  return  of  execution  against  the  stipulators  unsatisfied, 
proceedings  supplementary  to  execution  in  accordance  with  the  laws  of 
New  York  are  properly  taken. 

Choate,  J.  The  property  seized  in  this  case  for  viola- 
tion of  the  Internal  revenue  lavrs,  having  been  bonded  and 
judgment  having  been  entered  against  the  stipulators,  and 
the  execution  returned  unsatisfied,  the  informants  have  taken 
out  an  order  for  the  examination  of  the  stipulators  in  pro- 
ceedings supplementary  to  execution,  pursuant  to  the  pro- 
visions of  the  statutes  of  the  State  of  New  York.  It  is  now 
objected  that  this  is  not  a  common  law  cause  within  the 
meaning  of  Eev.  Stat,  section  916,  by  which  section  it  is 
provided  that  "  the  party  recovering  a  judgment  in  any  com- 
TYion  law  cause  in  any  circuit  or  district  court,  shall  be  enti- 
tled to  similar  remedies  upon  the  same  by  execution  or 
otherwise  to  reach  the  property  of  the  judgment  debtor,  as 
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are  now  provided  iB  the  like  causes  bj  the  laws  of  the  State  in 
which  such  court  is  held,  or  by  any  such  laws  hereafter  en- 
acted, which  may  be  adopted  by  general  rules  of  such  cir- 
cuit or  district  court."  This  section  is  a  re-enactment  of 
Stat.  1872,  ch.  255,  section  6  (17  Stat,  at  Large,  197).  This 
statute  in  section  5  refers  to  the  practice,  pleading  and  modes 
of  proceeding  in  "  ojjher  than  equity  and  admiralty  causes  in 
the  circuit  and  district  courts."  Section  six  provides  for  rem- 
edies by  attachment  and  on  execution,  similar  to  those  in 
the  State  courts  in  "  common  law  causes  in  the  circuit  and 
district  courts."  The  expressions  here  used  to  distinguish 
between  the  diiferent  classes  of  civil  causes  of  which  the  cir- 
cuit and  district  courts  have  jurisdiction  are  similar  to  the 
expressions  used  in  the  Judiciary  Act,  so  ca.lled,  Stat.  1789, 
c.  24,  "  suits  of  a  civil  nature  at  common  law  or  in  equity." 
The  words  thus  used  in  that  Act  have  been  held  to  be  used 
by  way  of  distinction  from  "suits  in  admiralty,"  another 
principal  branch  of  the  jurisdiction  of  the  Federal  courts  in 
civil  causes.  And  the  expression,  "  suits  of  a  civil  nature  at 
common  law,"  have  been  held  to  be  not  exclusively  such 
suits  as  in  respect  to  the  nature  of  the  cause  of  action  or  the 
method  of  proceeding  were  maintainable  at  the  common 
law ;  but  to  include  suits  to  enforce  legal  as  distinguished 
from  equitable  rights,  though  authorized  wholly  by  statute 
and  prosecuted  by  a  form  of  procedure  not  according  to  the 
forms  of  the  common  law.  {Parsons  v.  Bedford,  3  Pet.  433  ; 
United  States  v.  Block  121,  3  Biss.  208.)  The 'statute  of 
1872  makes  a  similar  distinction,  and  must  obviously  have  a 
similar  construction ;  and  a  proceeding  to  enforce  a  forfeiture 
like  the  present  suit  is  a  "  suit  of  a  civil  nature  at  common 
law,"  or  "  a  common  law  cause  "  within  the  meaning  of  this 
Act,  as  distinguished  from  an  equity  or  an  admiralty  cause. 
It  is  brought  to  enforce  a  "  legal "  as  distinguished  from  an 
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"equitable"  right.  It  has  no  reference  whatever  to  any 
maritime  right  or  obl^ation.  It  cannot,  therefore,  be  con- 
sidered an  admiralty  cause.  Although  it  is  commenced  by  a 
seizure  and  some  of  the  remedies  appUed  in  the  course  of 
the  suit  are  perhaps  adopted  from,  or,  at  least,  are  similar  to 
those  which  are  applicable  to  proceedings  in  rern  in  admir- 
alty, yet  the  suit  is  in  the  essential  feature  of  the  mode  of 
trial  treated  as  a  common  law  cause.  It  is  tried  with  a  jury 
and  results  in  a  personal  judgment.  The  case  of  Phillips  v. 
The  Blanche  Page,  7  Reporter  326,  in  which  it  was  held  that 
the  proceedings  supplementary  to  execution  could  not  be 
taken  against  stipulators  in  an  admiralty  cause,  has  no  ap- 
plication. Admiralty  causes  are  excluded  from  the  sixth 
section  of  the  Act  of  1872. 

The  objection  is  therefore  overruled. 

For  United  States,   Assistant  IJ.   S.  District-Attornev 
Edward  B.  HilL 

Contra,  Birdseye,  Cloyd  cfe  Bayliss. 
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EBENEZER  B.  TUTTLE  vs.  THE  ALBANY   AND 
RENSSELAEE  IRON  AND  STEEL  CO. 

Demurrage. —Bill  of- Lading. 

The  bill  of  lading  of  a  cargo  of  coal  shipped  on  a  canal -boat  contained  the 
following  clause:  ''In  case  the  consignee  discharges  cargo  or  any  part 
thereof,  he  is  to  charge  the  master  not  to  exceed  twelve  and  a  half  cents  per 
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ton  for  the  same  and  to  have  four  full  working  days  after  due  notice  of  the 
arrival  of  the  boat  at  the  dock  of  the  consignee/'    It  also  provided  for  $10 
a  day  demurrage  thereafter.     The  boat  arrived  at  the  dock  of  the  consign- 
ee and  was  reported.     Other  boats  were  waiting  to  be  discharged  by  the 
consignee.     The  master  was  told  that  he  might  discharge  his  cargo,  for 
which  he  was  assigned  dock-room,  but  he  was  also  told  that,  if  be  wished 
the  consignee  to  discharge  his  boat,  he  must  wait  his  turn.     He  waited  and 
WHS  discharged  in  seven  days  from  his  reporting.     He  was  then  paid  his 
freight  and  gave  a  receipt  in  full  of  all  demands.    Thereafter  he  filed  a  libel 
against  the  consignee  to  recover  three  days*  demurrage  : 
Heldy  That  the  discharge  by  the  consignee    was,  on  the  evidence,  an  accom- 
modation t«  the  master  and  not  an  exercise  of  the  right  to  discharge  under 
the  bill  of  lading,  and  that  the  consignee  was  not  liable. 

Choate,  J.  This  is  a  suit  to  recover  demurrage  for  de- 
taining the  libellant's  canal-boat  beyond  the  time  allowed  by 
the  bill  of  lading  for  discharging  her  cargo  of  coal.  The  biU 
of  lading,  which  was  dated  September  8th,  1875,  acknowl- 
edged the  shipment  of  the  cargo  at  Watkins,  N.  Y.,  *'to  be 
delivered  as  addressed  without  delay,  in  like  good  order  as 
received,  subject  to  the  following  conditions :  *  *  * 
In  case  the  consignee  discharges  cargo,  or  any  part  thereof, 
he  is  to  charge  the  master  not  to  exceed  twelve  and  a  half 
cents  per  ton  for  the  same,  and  to  have  four  full  working 
days  after  due  notice  of  the  arrival  of  the  boat  at  the  dock 
of  the  consignee,  in  which  to  discharge  cargo,  and  to  pay  the 
master  for  any  time  (exclusive  of  Sundays  and  all  legal  hoh- 

• 

days)  the  boat  is  detained  by  said  consignee  for  discharging 
after  the  expiration  of  said  three  days,  at  the  rate  of  ten  dol- 
lars per  day.  The  master  to  furnish  men  to  attend  guy  on 
boat  while  unloading."  The  consignee  named  was  the  de- 
fendant, the  Albany  and  Bensselaer  Iron  and  Steel  Compftny, 
Troy.  The  boat  arrived  at  defendant's  dock  in  Troy  and  the 
master  reported  his  arrival  to  the  defendant  on  the  15th  of 
September  at  seven  o'clock  in  the  evening.  The  discharge 
of  the  cargo  was  commenced  on  the  23rd  of  September  and 
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finished  on  the  24tli  at  4  p.  m.  The  cargo  was  discharged 
by  respondent's  servants  and  by  the  use  of  their  derricks. 
There  is  some  conflict  of  evidence  as  to  what  took  place  be- 
tw^een  the  master  and  the  defendant's  agents  on  his  arrival 
and  reporting  in  respect  to  the  discharge  of  his  cargo.  His 
testimony  is  that  he  was  only  told  that  he  must  wait  his  turn 
to  discharge ;  that  after  the  discharge,  when  he  received  his 
freight  money,  he  demanded  his  demurrage,  which  was  re- 
fused, but  that  he  was  told  that  his  taking  his  freight  would 
make  no  difference  about  the  demurrage.  He  signed  a  re- 
ceipt in  full  of  all  demands.  It  is  shown,  I  think,  by  the 
testimony  of  the  employees  of  the  company,  in  connection 
-with  the  receipt,  that  on  his  arrival  he  was  assigned  dock- 
room,  where  he  was  told  that  he  might  discharge  his  cargo, 
and  that  he  was  also  told  that  if  he  wished  the  company  to 
discharge  him  he  must  wait  his  turn,  and  in  that  case  that 
they  would  pay  no  demuiTage,  and  that  he  declined  to  dis- 
charge himself  and  voluntarily  waited  his  turn.  And  it  is 
not  proved  that  when  he  received  his  freight  he  claimed  de- 
murrage. It  was  shown  that  there  were  a  large  number  of 
boats  waiting  to  be  discharged  by  the  company ;  that  the 
company  had  derricks  arranged  for  discharging  boats  which 
they  discharged;  that  there  was  plenty  of  dock-room  for 
)ibellant  to  discharge,  but  no  derrick  that  was  not  in  use  by 
the  company.  The  cause  of  the  accumulation  of  boats  at 
that  time  was  that  there  had  beeii  a  break  in  the  canal.  He 
now  claims  three  days'  demurrage,  amounting  to  thirty  dol- 
lars. ^  The  question  turns  on  the  proper  construction  of  the 
►bill  of  lading  and  the  effect  on  the  rights  of  the  libellant  of 
what  took  place  between  him  and  the  company  in  reference 
to  the  discharge  of  the  cargo. 

The  fair  construction  of  the  bill  of  lading  is  that,  if  the 
company  should  elect  to  discbarge  the  cargo,  instead  of  leav- 
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ing  the  master  to  discharge  it  himself,  the  demurrage  should 
be  paid.  The  bill  of  lading  imposed  on  the  master  the  obli- 
gation to  discharge.  It  modified  that  obligation  only  so  far 
as  it  gave  the  company  the  privilege  of  discharging,  if  thev 
saw  fit  to  do  so.  What  took  place  was  not  an  election  on 
their  part  to  discharge  the  cargo,  except  for  the  master  and 
as  an  accommodation  to  him.  The  acts  of  the  master  in  tak- 
ing his  freight  money  and  receipting  for  all  demands  in  full, 
seem  to  show  that  he  so  understood  the  agreement.  The 
boat  was  not  detained  by  the  consignee,  therefore,  within  the 
meaning  of  the  contract,  but  by  the  master  himself.  At  any 
rate,  it  was  competent  for  the  parties  to  vary  the  contract  as 
to  demurrage,  and  it  is  evident  from  the  testimony  that  the 
captain  was  contented  to  do  so  in  the  circumstances  in  which 
he  found  himself  placed.  From  the  evidence  it  is  not  un- 
likely that  he  concluded  that  the  loss  of  two  or  three  days 
was  of  less  consequence  to  him  than  the  greater  trouble  and 
expense  involved  in  discharging  his  cargo  without  being  able 
tp  use  the  facilities  which  the  company  had  for  doing  the 
work. 

* 
Libel  dismissed  with  costs. 

m 

For  libellant,  W,  It  Beebe, 

For  respondent,  Holhrook  cfi  Smit/i. 
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THE  STEAM-TUG  GEN.  WM.  McCANDLESS. 

Tug  and  Tow.— Negligenok. 

A  tug  and  tow  was  lying  at  the  long  dock  at  Piermont  on  the  Hudson  river. 
There  was  a  large  cake  of  ice  in  the  river  below,  which  had  been  blown 
over  to  the  east  shore,  leaving  a  clear  passage  for  the  tug  and  to.w  along  the 
west  shore.  The  tu^  thereupon  started  from  the  dock.  While  she  was 
passing  the  ice,  a  corner  of  it  caught  on  the  east  shore  so  that  when  the  ebb 
tide  made,  the  cake  of  ice  was  turned  in  the  river  so  as  to  close  in  on  the 
tug  and  tow,  and  force  her  ashore  before  it  was  possible  to  escape.  Libels 
being  filed  by  each  boat  of  the  tow  against  the  tug,  for  damages  occasioned : 

Heldj  That  the  master  of  the  tug  was  not  negligent  in  starting  from  the  dock, 
and  that  the  tug  was  not  liable  for  the  damage  to  the  tow. 

Benedict,  J.*  The  decision  of  these  cases  turns  upon 
the  question  whether  it  was  negKgence  on  the  part  of  the 
tug-boat  to  stai*t  out  from  the  long  dock,  at  Piermont  when 
she  did  in  view  of  the  then  condition  of  the  ice  in  the  river. 
Upon  this  question  my  opinion  is  that  the  master  of  the  tug 
was  not  guilty  of  negligence  in  this  respect.  When  the  tug 
started  from  the  dock  the  wind  had  blown  the  cake  of  ice 
over  to  the  eastern  shore  of  the  .river  and  left  a  clear  passage 
down  along  the  west  side  abundant  for  the  passage  of  the 
tow  in  safety.  The  tug  would  have  passed  down  without 
accident  had  it  not  been  for  the  fact,  that  after  she  started 
from  the  dock  and  when  passing  the  ice  to  westward,  a  cor- 
ner of  the  ice  caught  over  on  the  east  shore,  so  that  when  the 
ebb  tide  made,  the  mass  of  ice  was  turned  in  the  river  in  such 
a  manner  as  to  close  in  upon  the  tug  and  force  her  ashore 
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li<*forn  it  waH  poRAible  to  eftcape  it.  I  am  unable  to  sar  tluU 
any  (Hh^  wotild  have  reaHon  to  expect  imch  a  movement  on 
till)  part  of  tlio  icA}  against  the  wind,  or  to  anticipate  that  the 
icn  would  vtdch  an  it  did  over  on  the  east  shore.  The 
difForM  in  tliiH  nmpoct  from  the  case  of  77#^  C  S.  Grutt  7 
WM),  wliiTo  it  waH  lield  to  be  negligence  on  the  part  of  a  tog  to 
atti*tiipt  to  paHH  through  Hell  Gate  at  the  same  time  with  a 
rtiiiMH  of  jci;.  In  that  case  the  danger  was  obTions  when  the 
tug  piiMMud  AHtoria,  where  she  could  have  waited  until  the  ice 
had  pHMHiMi  i\u\  (Jate.  Here,  when  the  tug  left  the  dock  there 
w/iM  no  riwiHon  to  appri;hend  dauger  from  the  ice,  and  when 
thit  iro  (lid  turn  it  waH  impossible  to  escape  being  pushed  on 
till*  fliiU. 

Am  to  thn  HUiall  damage  sustained  bj  one  of  the  boats  in 
Htaiting  from  Nijw  York,  it  is  sufficient  to  say  that  the  evi- 
dnnro  docH  not  Hatisfy  me  that  it  was  cause<l  by  neglect  on 
the  part  of  tlio  tug. 

Tlio  libolH  niuHt  1)6  dismissed,  with  costs. 

For  libellantH,  T.  a  Campbell 
For  (claimants,  A,  S,  Dioasy, 
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6eaman*8  Wages. — Vessel  Sailed  on  Shakes. 

The  fact  that  the  master  of  a  vessel  sails  her  **  on  shares  '*  does  not  deprive  a 
seaman  hired  by  him  of  his  lien  on  the  vessel  for  his  wages,  unless  it  was 
also  a  part  of  the  seaman's  contract  that  his  service  was  to  be  rendered  on 
the  personal  credit  of  the  master  and  not  on  the  credit  of  the  ship. 

The  fact  that  the  seaman  had  knowledge  of  the  master^s  agreement  to  sail  the 
vessel  on  shares,  does  not  raise  any  presumption  that  his  own  agreement 
was  such  as  to  destroy  his  lien. 

Benedict,  J.  This  case  comes  before  the  court  upon 
exceptions  to  the  answer.  The  action  is  in  remio  enforce  a 
Ken  in  behalf  of  a  seaman  for  his  wages.  The  answer  ad- 
mits that  the  libellant  performed  services  as  cook  on  board 
the  vessel  proceeded  against,  during  the  period  charged  in 
the  libel,  and  that  he  was  hired  by  the  master  of  the  vessel 
at  the  rate  of  wages  stated  in  the  libel. 

The  defence  set  up  is,  that  during  all  the  time  the  libel- 
lant served  on  board,  the  vessel  was  chartered  by  or  let  and 
hired  to  the  master,  and  was  entirely  under  the  control  and 
management  of  the  master  under  a  contract  of  charter  or 
hiring  mada  betw^een  the  master  and  the  owner  of  the  vessel, 
whereby  it  was  agreed  that  the  vessel  should  be  nm,  vict- 
ualled and  manned  by  the  master  on  shares,  all  of  which  was 
known  to  the  libeUant. 

It  will  be  noticed  that  in  this  defence  it  is  not  averred 
that  the  libellant  contracted  to  render  the  service  in  question 
upon  the  sole  and  personal  credit  of  the  master.  The  aver- 
ment simply  is  that  the'  vessel  was  sailed  by  the  master  on 
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nhiivrH,  and  that  tho  Hoaman  knew  that  fact.  Tbes^  two  iactF 
(to  not  cotmiittito  a  dofonce  to  the  action. 

Ah  1  tiiuli^rHtand  the  law,  an  agreement  between  the 
niaHt4*r  of  a  vchw^I  and  the  owners  thereof,  whereby  the  vessel 
in  to  \m  Hailed  hy  the  master  on  shares  and  be  onder  the  ex- 
rlimivi*  control  and  management  of  the  master,  although  it 
rniiy  t'onHtitutc^  th(^  master  owner,  jjro  Aac  vice,  and  prevent 
liini  front  binding  the  owner  personally,  does  not  deprive  the 
niuHirr  of  th<^  jxiwer  to  bind  the  vessel  for  the  sendees  of  the 
rri'W,  nor  affect  his  contract  with  the  seaman,  unless  it  ap- 
pciirH  to  bt^  a  i)art  of  such  contract  that  the  service  is  to  be 
rendered  upon  the  personal  credit  of  the  master,  and  not 
npon  the  t^riMlit  of  the  ship.  In  the  absence  of  sneh  an 
Mfj^reenient  by  tlie  seaman,  the  contract  of  the  master  for  the 
Hervi(;e  of  the  seaman  on  board  the  ship  creates  a  lien  there- 
on in  favor  of  the  seaman. 

T\u^  fact  that  it  is  known  to  the  seaman  that  the  vessel 
JH  Hailed  by  the  master  on  shares  by  itself  alone  is  not  suflS- 
ci(*nt  to  raise  a  presumption  that  the  seaman  agreed  for  a 
personal  crtulit.  Hiring  by  the  seaman  upon  the  credit  of 
the  Hhip  with  knowledge  of  a  contract  between  the  master 
and  the  owner  for  the  sailing  of  the  vessel  on  shares,  in- 
volves no  inccmsistency,  because  such  a  contract  between  the 
maHt(»r  and  owner  does  not  affect  the  master's  power  to  bind 
th(^  ship  for  the  services  of  the  crew.  The  master  may  un- 
doubtedly so  contract  with  a  seaman  as  to  deprive  the  sea- 
man of  a  lien  upon  the  ship,  and  the  fact  that  the  seaman 
knows  that  the  vessel  is  to  be  run  on  shares  is  a  material 
circumstance  in  an  effort  to  show  such  to  have  been  the  con- 
tract ;  but  the  circumstance  does  not  by  itself  prove  the  ex- 
istence of  such  a  contract  nor  warrant  the  conclusion  that  it 
was  intended  to  waive  a  lien  upon  the  ship. 
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This  understanding  of  the  law  is  supported  by  the  fol- 
lowing eases : 

Says  Sprague,  J. :  "  Supposing  the  libellants  to  be  sea- 
men employed  in  maritime  service,  they  have  a  lien  on  the 
vessel  whether  she  be  sailed  on  shares  or  not.  Their  know- 
ing that  she  was  so  sailed  can  make  no  diflference."  The  Sloop 
Cantoriy  1  Sprague  440. 

Says  McKeon,  J. :  "  It  is  too  well  settled  to  admit  of 
controversy  that  the  lien  of  seamen  for  their  wages  is  not 
affected  by  a  contract  between  the  master  and  owners  in 
reference  to  the  sailing  of  the  vessel  on  shares."  The  Gal- 
loway a  Morris,  2  Abbott's  U.  S.  E.  168. 

,  Says  Lowell,  J. :  **  No  case  has  ever  yet  decided  that 
seamen  hired  by  a  charterer  lose  their  lien."  Flaherty  v. 
Doane,  1  Lowell  150.  See  SJcolJitld  v.  Potte7\  Davies 
(2  Ware)  392  ;   Wehb  v.  Pierce,  1  Cur.  113. 

The  case  of  The  Bambard,  in  this  coui't,  (8  Ben.  494) 
proceeded  upon  this  understanding  of  the  law.  In  that  case 
the  libel  was  dismissed  upon  the  ground  that  there  were 
facts  which  showed  that  the  agi'eement  was  to  perform  the 
service  upon  the  personal  credit  of  the  master,  and  that  the 
seaman  had  settled  with  the  master  upon  that  understanding 
of  his  agreement. 

If  it  be  the  case,  which  I  doubt,  that  a  different  under- 
standing of  the  law  from  that  indicated  prevails  in  the 
Southern  District  of  New  York,  the  cases  I  have  above  re- 
ferred to  support  the  view  which  has  hitherto  prevailed  in 
this  district  and  show  the  weight  of  authority  to  be  upon 
that  side  of  the  question. 

This  view  of  the  case  renders  it  unnecessaiy  to  consider 

the  effect  of  section  4536  of  the  Revised  Statutes  of  the 

United  States. 

58 
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Ju^a  B  storm  coming  up  which 
kg*  another  was  let  go  struck 
jt^i^^iuage  : 

\:  ^fki<4||l^er  and  took  the  risk  of  the 
■»;§iJKj^d  she  was.  liahle,  therefore, 
V^e  other  vessel. 

^'^SilaDtic  were  riding  at 

pe  night  of  April  12tli, 

^^^*  ^^^  having  a  watch 

3^T^^  on  taking  his  berth 

Mff^^^j  to  let  go  if  wanted. 

vMv^  up,  the  Eloina  began 

fH^l^^is  called  and  immedi- 

_      _  _    .Fw^'f  '"'*  the  bark  did  not 

■J^fit^&I^S^J^J'Sgbii^J^^ii^Atlantic  astern  of  her. 

'I^* 'W^"S&*^other  vessel  begin  to 

b:l^^>ifSik?a]iatelj  paid  out  more 
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chain,  and  then  by  the  mate's  order  let  sUp  their  anchor,  in 
hopes  to  avoid  the  blow.  The  Eloina  came  down  on  her 
and  received  the  blow  about  amidships,  sustaining  some  in- 
jury ;  and  the  Atlantic  lost  her  anchor  and  chain,  received 
some  damage  about  the  bows,  and  being  ready  for  sea  was 
detained  several  days  thereby — for  which  damages  suit  was 
brought. 

For  libellant,  Butler,  Stillman  <&  Hubbard. 
For  claimants,  Coudert  £7'os. 

Benedict,  J.  This  collision  was  caused  by  the  neglect, 
of  the  master  of  the  Eloina  to  put  out  a  second  anchor.  The 
circumstances  plainly  required  that  precaution,  and  were  suf- 
ficient to  notify  an  intelligent  master  that  such  a  precaution 
could  not  be  omitted  without  danger  of  drifting  and  conse- 
quent collision  with  the  libellant's  vessel  then  anchored 
astern.  The  act  of  the  master,  in  directing  the  second  anchor 
to  be  got  ready  to  let  go  immediately  and  he  be  called  at 
once  in  case  the  vessel  should  begin  to  drag,  shows  knowl- 
edge of  the  danger.  The  master  with  such  knowledge  took 
the  risk  of  the  ability  of  the  single  anchor  to  hold  his  vessel, 
and  having  lost,  must  pay  the  damage. 

No  fault  on  the  part  of  the  Atlantic  contributing  to  the 
disaster  is  shown,  and  the  libellant  is  therefore  entitled  to 
the  decree  prayed  for. 
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VtKIFTClTTOX     VF     LiBEL-— X'-TAiT'^     SEAL. — EfTECT    oF    ADMIKALTT 

Saul — Jcd^^west  et  DiFtrtT.— 3Ia-»tex. — EA^rrrABLS  Estoppel. 


Li'^b  vm  6jed  sziiisiC  a  tu£  :o  rcroTer  for  the  kwB  c^f  tlirr«  bwfes  while  in 
ti'kv.  D.  mppemhi  as  oliiinijint  iial  -^vcer  -'f  thr>^  lia:  and  s«t  up  that,  after 
the  InsB  in  .i'j«ti«xi.  :he  trar  was  i*  •-/.•rti  in  :he  Dboict  Owrt  t>f  the  Eastern 
Discrict  hv  C.  to  r«t>Ter  a  clalsi  wbi.:h  was  a  ralii  lien  <ki  her.  and  that 
amler  a  decK«  In  that  sci:  by  dtrf;i-irt  th^  tix:r  was  :s»i«l.  ami  thai  D.  be- 
came the  prireha^ser.  ani  tbi:  bT  SG«:h  sale,  the  iiefb$  *y(  the  ITbellantSv  if  any 
they  had  <xi  the  tc^r.  hid  heen  di$(^h.-in;^  The  cause  comins:  on  for  trial 
&nd  D.  havin:r  offered  in  eTiilence  ;he  judjnect  reo"^  in  the  case  of  C. 
against  the  tog.  the  libellacts  of«j*?«tni  to  it  as  r^id  t:-€  vvhius  alleged  irre- 
e:u]arities,  and  also  I'^ered  eviiieoce  to  pp>Te  that  D.  was  master  of  the  tus: 
at  the  time  of  the  loss  of  thtrir  bi^otSv  an^l  alsi>  eTidenoe  by  which  they 
claimed  to  show  that  the  sale  of  the  tn^  in  the  suit  «>f  C.  was  conosiTe : 

Held,  That.  ahh<Ki^  the  libel  in  C/s  scdc  appeared  to  hare  been  sworn  to  be- 
fore a  noiazT  piil»tic.  wh«^«e  seal  was  nut  attached  to  his  certificate,  the 
absence  of  such  seal  ciid  mH  vitiate  the  pmcess  issued  on  the  libel,  under 
the  rules  of  the  court  requiring  a  sworn  til)el  preTi-^us  to  the  issoii^  of  prrw 
cess  ajTsinst  a  Tessel.  Under  the  statute  of  1S76.  chap.  90i^  the  seal  was 
not  necessary  to  a  due  Terificati«>o.  At  nx>st  its  absence  was  only  an 
irregularity,  which  could  not  l«e  availed  of  after  decree,  in  another  proceed- 
ing  before  another  court : 

That  the  pmceas  in  C.'s  suit  was  property  served,  being  serred  by  one  T., 
who  had  been,  by  a  memorandum  emli^rsed  on  the  process  by  the  marshal, 
deputized  to  execute  the  process : 

That  neither  §  788  of  the  U.  8.  Revised  Statutes  in  connection  with  §  102  of 
the  New  York  Code  of  Civil  Procedure,  nor  Admiralty  Rule  1  of  the 
Supreme  Court  required  process  to  be  served  by  the  marshal  himself  or  a 
deputy  marshal : 
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That  it  would  seem  that  by  force  of  §  788  of  the  Revised  Statutes,  which  was 
a  re-enactment  of  §7  of  the  Act  of  1861,  chap.  26  (12  Stat,  at  Large, 
p.  425),  marshals  of  the  United  States,  have  the  powers  which  sheriffs  had 
on  the  day  of  the  passage  of  that  Act ;  and  if  so,  the  N.  Y.  Code  of  Civil 
Procedure  passed  in  1877  would  not  affect  such  powers ; 

That  the  statutes  of  the  United  States  confenins:  on  marshals  similar  powers 
to  those  exercised  by  sheriffs,  are  laws  conferring  powers  only,  and  not  re- 
stricting the  powers  which  the  marshals  already  had  ; 

That  §102  of  the  New  York  Code  of  Civil  Procedure  did  not  take  from 
sheriffs  the  power  of  deputizing  other  persons  to  serve  process ; 

That  it  was  not  essential  to  the  jurisdiction  in  C/s  suit,  that  the  marshal 
should  continuously  retain  the  vessel  in  his  custody ; 

That  there  is  no  nile  or  statute  requiring  the  exclusion  of  Sundays  in  the 
fourteen  days  required  before  the  return  of  process  in  rem  ; 

That  the  objections  to  the  jurisdiction  of  the  District  Court  of  the  Eastern 
District  in  C.'s  case  must  therefore  be  overruled. 

Whether  the  decree  of  that  court  in  that  case  when  offered  in  evidence  did 
not  exclude  the  evidence  impeaching  the  jurisdiction  of  that  court,  quoere. 

Held,  also,  That  on  the  evidence  the  suit  of  C.  was  prosecuted  by  him  in 
entire  good  faith,  and  was  not  collusive  ; 

That  D.,  although  master  of  the  tug  and  in  charge  of  her  at  the  time  of  the 
libellants'  alleged  loss,  was  not  bound  to  notify  them  that  C.'s  suit  was 
commenced,  or  that  the  tug  was  to  be  sold  under  the  decree  in  it ;  nor  was 
he  bound  to  defend  the  tug  against  C.'s  claim,  which  was  a  valid  one,  nor 
was  he  prevented  from  buying  the  tug  at  the  sale,  nor  was  the  effect  of  the 
sale  to  clear  the  tug  from  all  liens  lessened  by  D.*s  having  bought  her  at 
the  sale ; 

That  D.  was  not  equitably  estopped  from  setting  up  the  decree  in  C.'s  suit 
and  the  sale  under  it,  against  the  claims  of  the  libellants ; 

That,  if  the  sale  of  the  vessel  had  been  unfair  or  for  an  inadequate  price,  the 
lil)ellants,  who  knew  of  the  sale  within  two  days  after  it  took  place,  might 
have  sought  a  remedy  by  applying  to  the  Court  of  the  Eastern  District  to 
set  aside  the  sale  and  open  their  default  and  let  them  in  to  defend  against 
C.'s  claim,  if  thev  had  any  defence  ; 

Tliat,  having  failed  to  do  this,  their  rights  as  against  the  tug  were  cut  off  by 
her  sale,  and  their  libels  must  be  dismissed. 

Choate,  J.  These  are  three  suits  brought  by  the  owners 
of  three  barges  to  recover  damages  for  the  loss  of  the 
barges  and  their  cargoes,  alleged  to  have  been  caused  by  the 
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negligence  and  mismanagement  of  those  in  charge  of  the 
steam-tiig,  while  the  said  barges  were  with  other  boats  being 
towed  from  Port  Morris  to  Bridgeport,  Conn.,  on  the  13th 
of  March,  1879.  The  claimant,  George  H.  Dentz,  after  an- 
swering in  eaeli  case  to  the  merits,  set  up  as  a  separate  de- 
fence, "  that  on  the  19th  of  March,  1879,  in  the  District  Court 
of  the  United  States  for  the  Eastern  District  of  New  York,  a 
libel  was  filed  against  said  steam-tug  by  John  Collins,  to 
recover  8150,  as  damages  alleged  to  have  been  sustained  by 
said  Collins,  by  reason  of  the  running  on  the  rocks  off  Nor- 
walk,  Conn.,  of  his  canal-boat,  the  E.  L.. Anthony,  by  said 
steam-tug;  that  process  on  said  libel  was  issued  against 
said  steam-tug  on  said  19th  day  of  March,  and  was  delivered 
to  the  marshal  of  the  Eastern  District  of  New  York,  which 
said  process  was  made  returnable  April  2d,  1879 ;  that  said 
marshal  attached  said  steam-tug  under  said  process  on 
March  20tli,  1879  ;  that  no  claim  was  interposed  by  any  one 
and  said  steam -tug  was  left  in  the  custody  of  said  marehal, 
and  on  the  return  da}'  of  said  process,  no  one  appearing  for 
said  steam-tug,  a  decree  was  made  by  said  court,  entering 
the  default  of  all  persons  and  directing  a  reference  to  com- 
pute libellant*s  damages,  and  that  a  venditioni  exjjo?ias  issue 
to  said  marshal,  and  that  said  steam-tug  be  sold  on  six  days' 
notice ;  that  on  April  9th,  1879,  said  writ  was  issued  to  said 
marshal,  and  after  six  days'  notice  of  sale  duly  given,  said 
steam-tug  was,  on  the  17th  day  of  April,  1879,  duly  sold  at 
public  auction  by  said  marshal,  and  was  struck  off  to  this 
claimant,  his  being  the  highest  bid  therefor ;  that  on  the 
18th  of  April,  1879,  a  biU  of  sale  of  said  steam-tug  was  duly 
executed  and  delivered  by  said  marshal  to  this  claimant,  and 
was  on  the  same  day  duly  recorded  by  claimant,  in  the 
custom  house,  in  New  York  city.  And  said  claimant  alleges 
and  avers  that  by  said  proceedings  and  sale  all  Uens  which 
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accrued  prior  thereto  against  said  steam-tug  were  cut  off, 
and  that  this  claimant  took  said  steam-tug  free  and  clear 
from  all  liens  and  among  others  free  and  clear  from  the  lien 
set  forth  in  the  libel  herein."  This  answer  having  been 
filed,  the  libellant  was  allowed  to  amend  his  libel  by  alleging 
as  follows : 

"1st.  That  no  final  judgment  or  decree  has  been  had  or 
entered  in ,  the  proceedings  set  forth  in  the  answer  of  the 
claimant  herein  as  pending  in  the  District  Court  of  the 
United  States  for  the  Eastern  District  of  New  York,  wherein 
one  John  Collins  is  libellant  and  the  steam-tug  E.  W.  Gor- 
gas has  been  attached. 

"2nd.  That  the  District  Court  of  the  United  States  for 
the  Eastern  District  of  New  York  did  not  have  jurisdiction 
over  the  ,steam-tug  E.  W.  Gorgas,  at  the  time  its  process 
was  served  upon  and  the  said  steam-tug  attached  in  the  suit 
or  proceedings  aforesaid. 

"3rd.  That  the  claimant  herein,  if  he  purchased  the  said 
steam-tug,  E.  W.  Gorgas,  at  a  judicial  sale,  as  is  alleged  in 
the  answer,  got  no  title  to  the  said  vessel,  exclusive  of  and 
hostile  to  the  lien  of  this  libellant,  nor  is  this  libellant  cut  off' 
from  assei-ting  said  lien  in  this  Court  by  reason  of  any  mat- 
ters sot  up  in  the  answer  of  the  claimant,  because,  1st,  the 
said  purchaser  and  claimant  had  full  knowledge  of  your 
libellant's  lien  against  or  upon  said  vessel  at  the  time  he 
purbhased  her;  2nd,  He  is  and  should  be  estopped  as  to 
this  libellant's  lien  upon  said  vessel  from  setting  up  his  pur- 
chase as  aforesaid,  because  by  his  own  acts  and  declarations 
he  kept  this  libellant  in  ignorance  of  the  proceedings  of  con- 
demnation and  sale  aforesaid  of  the  E.  W.  Gorgas  for  the 
purpose  of  deceiving  this  libellant  and  of  cutting  off  his  lien 
by  a  pretended  judicial  sale;  3rd,  The  said  sale  of  the 
steam-tug  E.  W.  Gorgas  was  fraudulent,  because  of  the  gross 
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12.  ilirr  E-iicCrrin  r*j>sz:>r5  izal  TJL**  TSkl-r  ^zztlrz  It,  5i>:ild  be fiist 
VTj^-i,  Ti-f  v'.i.  Tf«t7j  .-^frfd  lie  reori  *r>l  bill  of  sale 
r-rVirir^i*  lo  iz.  il?  *z:>'»>:r.  Tl-e  !::«rZizn»  c^r^rcted  to  the 
rrv'  r:  IlH*  lie  r£I  xz.«i-r:x.  :£i  il-r  p^: :::sJ  t ruit  the  court 
Lai  !.•:■  j™.^:i.'T::a  v.-  rr.tke  ii-e  d-eoTve  beicaose,  1st,  the 
1:VI  wjfcS  ::.:«  rr:c«er>  Teri±-:rL  ±i«i-  The  process  based 
o-  An  iii:T.rrr£T\i  Y^«el  Ias^  r  >  t:*^:  l:ij,  ^1 :  The  retom  of  the 
;  r^.vxtss  wi*  hv  T  sicn-d  bj  iLe  CLirshjkL  4th:  The  process 
^jkS  ii>t  senreiJ  bv  the  EL*r>iiAl  or  a  vleratr  nuutshaL  bnt 
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tL^rvfore  there  w^fts  no  seLnre  of  the  Te?**!  <o  as  to  give  the 
o^urt  jurisdiotron :  oih.  The  prwe;5S  bein^  ilated  March 
ll*tL,  was  made  retxircaWe  Apjil  2nd.  in  letss  than  fourteen 
days  exehisive  of  Sundays:  6du  That  it  docs  not  appear 
hv  the  niaishal's  reram  that  the  Tcssel  was  :^eized  within  the 
district :  7th,  That  after  the  alleired  seizure  she  was  not 
kept  in  the  cnsto^ly  of  the  marshal  till  the  time  of  sale. 

It  appeared  that  the  HbeL  which  was  signed  br  the  libel- 
lant.  had  annexed  to  it  the  following  certificte  **Snbscribed 
and  sworn  to  before  me  this  24th  dav  of  Febroarr,  1879. 
Simeon  Ford,  Notary  Public,  Kings  and  N.  T.  Cos.^  The  ob- 
jection to  this  is  that,  as  the  notary's  seal  was  not  affixed,  the 
court  had  not  before  it  any  competent  proof  under  the  laws 
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of  the  United  States,  that  the  libel  was  sworn  to,  the  certi- 
ficate of  the  notary  not  being  attested  by  his  seal.  The 
practice  and  the  rule  of  khe  court  require  a  sworn  libel 
previous  to  the  issue  of  process  against  the  vessel.  {Ma7*tm 
V.  Walker,  Ab.  Adm.  581.)  By  Statute  1876,  ch.  304,  notaries 
public  are  authorized  to  take  depositions  and  do  all  other 
acts  in  relation  to  taking  testimony  to  be  used  in  the  courts 
of  the  United  Stale;  take  acknowledgments  and  affidavits 
"in  the  same  manner  and  with  the  same  eflfects"  as  commis- 
sioners of  the  United  States  Circuit  Court  may  now  lawfully 
take  or  do.  This  statute  diflfers  from  some  prior  statutes 
relating  to  the  same  subject,  in  that  it  does  not  in  terms  re- 
quire the  signature  and  authority  of  the  notary  to  be  attested 
by  his  official  seal.  (Rev.  Stat.  §  1778.  Stat.  1874,  ch.  390, 
§  20.)  Under  this  statute,  while  a  court  of  the  United  States 
may  doubtless  make  any  reasonable  rule  to  ascertain  the 
authenticity  of  the  notary's  signature,  as  by  requiring  his 
seal  to  be  affixed  or  a  certificate  of  a  State  officer  to  his  ap- 
pointment and  authority  as  such  notary,  yet  it  would  seem 
that  any  such  evidence  in  addition  to  his  official  signature 
would  be  required  not  to  make  the  act  of  the  notary  valid, 
but  simply  to  satisfy  the  court  of  the  fact  that  the  certifying 
officer  was  a  notary ;  and  if  the  court  is  satisfied  'wdth  the 
official  signature  of  the  notary,  I  do  not  see  how  any  other 
court  can  question  the  regularity  of  its  action.  The  seal  was 
not  necessary  under  this  statute  to  a  due  verification,  and  if 
the  affixing  of  the  seal  were  the  proper  and  customary  mode 
of  proving  to  the  court  the  notary's  official  character,  the 
irregularity  of  the  absence  of  such  proof  would  not  vitiate  the 
process.  At  most  it  would  be  a  mere  irregularity  which  can- 
not be  availed  of  after  decree,  even  in  case  of  a  judgment  by 
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The  objection  to  the  jurisdiction  chiefly  urged,  is  that 
the  marshal  cannot  depute  a  person  who  is  not  a  deputy 
marshal  to  serve  a  process  directed  to  him  to  serve.  In  this 
case  the  marshal  signed  on  the  back  of  the  process  the  fol- 
lowing endorsement :  "I  hereby  depute  C.  W.  Tobey  to  ex- 
ecute the  within  process."  Tobey  was  not  a  deputy  marshal 
nor  in  any  way  a  regular  employee  of  the  marshal's  office. 
He  had  no  official  connection  with  the  marshal,  except  so  tar 
as  this  attempted  deputation  established  it  for  this  particular 
purpose,  and  he  was  the  person  employed  by  the  libellant  to 
procure  the  libel  to  be  filed  and  process  thereon  to  be  issued. 
He  received  the  process  from  the  hands  of  the  marshal  with 
this  endorsement,  and  the  arrest  of  the  vessel  and  the  service 
of  the  notice  on  the  master  as  required  by  the  rules  of  that 
Court  were  made  by  him.  The  marshal  made  return  of  the 
process  in  the  usual  form  as  follows :  "In  obedience  to  the 
within  monition  /  attached  the  steam-tug,  etc."  It  is  in- 
sisted that  this  was  no  arrest  of  the  vessel,  and  that  by 
Admiralty  Bule  1,  of  the  Supreme  Court,  the  marshal  or 
deputy  marshal  alone  can,  unless  in  case  they  are  parties  in 
interest,  serve  the  process.  That  rule  provides  as  follows : 
"All  process  shall  be  served  by  the  marshal  or  by  his  dep- 
uty, or  where  he  or  they  are  interested,  by  some  discreet  and 
disinterested  person  appointed  by  the  court."  It  is  also 
claimed  that  by  force  of  Rev.  Stat.,  §  788,  in  connection  with 
Section  102  of  the  N.  T.  Code  of  Civil  Procedure,  the  marshal 
or  deputy  marshal  alone  can  now  serve  a  process  out  of  an 
Admiralty  Court  in  either  of  the  districts  within  the  State  of 
New  York,  whatever  may  be  the  power  of  the  marshal  or 
deputy  marshal  in  other  districts  to  depute  another  person 
to  do  so.  Rev.  Stat.  §  788  is  a^  follows :  "The  marshals  and 
their  deputies  shall  have  in  each  State  the  same  powers  in 
executing  the  laws  of  the  United  States  as  the  sherijBfe.  and 
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their  deputies  in  such  States  may  have  by  law  in  executing 
the  laws  thereof."  And  the  section  of  the  New  York  Code 
referred  to,  provides  that  "a  sheriff  or  other  officer,  to  whom 
a  mandate  is  directed  or  delivered,  must  execute  the  same 
according  to  the  command  thereof,  and  make  return  thereon 
of  his  proceedings  under  his  hand.  For  violation  of  this 
provision  he  is  liable  to  the  party  aggrieved  for  the  damages 
sustained  by  him,  in  addition  to  any  fine  or  other  punish- 
ment or  proceeding  authorized  by  law.  A  mandate  directed 
and  delivered  to  a  sheriff  may  be  returned  by  depositing  the 
same  in  the  post  office,  properly  inclosed  in  a  post-paid 
wrapper  addressed  to  the  clerk  at  the  place  where  his  office 
is  situated, 'unless  the  officer  making  the  return  in  the  name 
of  the  sheriff  resides  in  the  place  where  the  clerk's  office  is 
situated." 

It  is  argued  that  by  Rev.  Stat.  §  788,  the  marshal  can 
exercise  no  other  powers  than  a  sheriff,  and  that  by  the  Code 
§  102,  the  sheriff  cannot  depute  the  execution  of  a  writ. 

Independently  of  any  rule  of  court,  or  statute  affecting 
this  particular  duty  of  the  marshal  or  sheriff,  it  is  clear  that 
such  an  officer  may  direct  a  particular  ministerial  act,  with 
the  performance  of  which  he  is  charged,  to  be  performed  by 
another,  acting  for  him  and  under  his  authority  and  upon 
his  responsibility.  Sach  is  the  rule  of  the  common  law, 
and  among  the  ministerial  acts  which  such  an  officer  may  so 
depute  another  to  do  in  his  name  and  for  him,  is  the  service 
of  a  writ  directed  to  the  sheriff.  {Hani  v.  B^irrel^  5  Johns. 
137.)  In  that  case  the  under  sheriff  deputed  another  person, 
not  an  officer  authorized  by  law  to  serve  a  writ,  to  serve  a 
capias,  and  the  question  was  whether  acts  done  by  such  per- 
son could  be  justified  under  the  writ.  The  court  held  that 
the  service  was  good,  and  said  :  "  The  deputation  was  a  suf- 
ficient authorization  to  the  defendant  to  execute  the  writ. 
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The  general  maxim  that  delegata  potestoH  iu»i  potest  delegari 
is  correct,  when  duly  applied ;  for  to  make  a  deputy  by  a 
deputy,  in  the  sense  of  the  maxim,  implies  an  assignment  of 
the  whole  power,  which  a  deputy  cannot  make.  A  deputy 
has  general  powers,  which  he  cannot  transfer ;  but  he  may 
constitute  a  servant,  or  haillf,  to  do  a  particular  act."  And  in 
support  of  this  view  the  court  refer  to  Parker  v.  Kett,  1  Ld. 
Raym.  658,  and  Leah  v.  Howell,  Cro.  Eliz.  533,  and  cases 
therein  cited,  as  showing  that  the  rule  is  well  established  at 
common  law.  There  is  no  reason  why  in  the  absence  of  re- 
strictive rules  or  statutes  the  principle  of  these  decisions 
shoidd  not  apply  to  the  marahal  or  deputy  marshal  of  the 
United  States.  Indeed,  it  is  very  obvious  that  they  have 
many  duties  to  perform  every  part  of  which  they  cannot 
with  any  convenience  to  themselves  or  the  public  be  ex- 
pected to  perform  without  the  aid  of  other  pei*sons ;  and 
these  authorities  are  conclusive  that  there  are  no  reasons  of 
public  policy  which,  independently  of  rule  or  statute,  except 
from  this  class  of  acts,  which  such  officers  may  perform  by 
an  agent  or  servant,  that  part  of  the  service  of  a  monition 
which  consists  of  the  seizure  of  a  vessel  under  it. 

The  rule  of  the  Supreme  Court  quoted  above,  does  not, 
in  my  judgment,  have  any  reference  whatever  to  the  regula- 
ti6n  of  what  a  marshal  must  do  personally,  or  what  he  may 
do  through  an  agent  or  special  deputy.  This  and  the  suc- 
ceeding rules  were  framed  under  Stat.  1842,  ch.  188,  §6,  (5  St. 
at  Large,518,)  which  authorized  the  Supreme  Court  from  time 
to  time  to  prescribe,  regulate  and  alter  the  forms  of  writs  and 
other  process  and  other  proceedings  in  the  District  and  Cir- 
cuit Courts ;  and  so  far  as  the  part  of  the  rule,  making  it  im- 
perative on  the  marshal  or  his  deputy  to  serve  all  process 
issuing  out  of  the  courts  of  the  United  States,  is  concerned, 
it  follows  what  is  the  clear  implication  of  the  statutes  of  the 
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United  States  then  existing  (St.  1789,  ch.  20,  §§27  and  28  ;  1 
Stat,  at  Large,  87 ;  K.  S.  §§  787  and  922),  and  before  the  rule 
was  made  the  Supreme  Court  had  declared  this  to  be  duty  of 
the  marshal  (/;w.  Co,  v.  Adams,  9  Peters  603).  That  part 
providing  for  the  special  appointment  by  the  court  of  a  per- 
son to  serve  the  process,  in  case  the  marshal  or  his  deputy  is 
a  party  to  the  cause,  is  also  taken  directly  from  an  existing 
statute.  (St.  1789,  c.  20,  §  28 ;  1  St.  at  Large,  87.)  It  pro- 
vides that,  in  such  a  case,  the  coui*t  shall  appoint  a  disinter- 
ested person  to  do  the  service  which  otherwise  under  the  rule 
the  marshal  is  to  do.  Undoubtedly,  in  such  a  case,  the  per- 
son so  appointed  would,  by  the  rule,  be  requir  ed  to  do  all  that 
tlie  marshal  would  otherwise  be  required  to  do  under  the  pro- 
cess, not  only  to  arrest  the  ship,  but  to  keep  it  in  custody,  give 
the  notice  required  by  the  monition,  and  make  a  return  of  the 
process  to  the  court,  in  his  own  name.  And  the  "serving  of 
process,"  as  used  in  this  rule,  includes  all  these  things.  The 
word  "deputy,"  as  used  in  the  rule,  clearly  means  a  "deputy 
marshal,"  an  officer  known  to  the  law  as  such,  who  equally 
with  the  marshal  may  do  all  that  is  to  be  done  under  the 
process.  It  cannot  mean,  as  used  in  this  rule,  a  person  spe- 
cially deputed  to  execute  a  process  or .  arrest  a  vessel.  It 
would  obviously  have  been  absurd  for  the  Supreme  Court  to 
provide  by  rule  for  substituting  some  other  person  by  spe- 
cial appointment  for  an  interested  person  so  deputed  by  the 
marshal.  A  deputy  marshal  is  an  officer  for  whose  appoint- 
ment, qualification  and  removal  the  laws  of  the  United 
States  expressly  provide.  (Bev.  Stat.  §§  780-782.)  That 
the  rule  of  the  Supreme  Court  now  in  question  has  not  been 
understood  or  construed  as  restricting  the  marshal  or  deputy 
marshal  to  a  personal  performance  of  this  particular  duty  of 
arresting  a  vessel  or  other  act  in  pursuance  of  process 
for  the  seizure  of  property,  is  sufficiently  shown  by  the  uni- 
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form  practice  of  deputing  to  particular  persons,  not  regular 
deputies,  the  execution  of  such  process,  ,as  well  since  the 
promulgation  of  this  rule  in  1844,  as  before  that  time.  (See 
IL  S,  V.  Jailer,  2  Abb.  U.  S.  Rep.  272.)  This  rule  is  to  have 
the  same  construction  with  the  statutes,  whose  meaning  it  was 
designed  to  express  and  embody  in  the  form  of  a  rule ;  and 
the  words  in  which  the  rule  is  framed  do  not  express  nor 
indicate  any  intention  to  prescribe  a  new  or  more  limited 
mode  of  performing  the  official  duties  referred  to,  or  any 
different  manner  of  executing  process  from  that  recognized 
by  the  familiar  decisions  of  the  courts  as  a  proper  and  law- 
ful mode  of  service,  by  such  an  executive  -officer. 

Rev.  Stat.  §  788  is  a  re-enactment  of  Stat.  1861,  ch.  25, 
§  7,  (12  Stat.  p.  282,)  and  that  again  was  a  re-enactment  of 
Stat.  1795,  ch.  36,  §  9,  (1  Stat.  p.  425.)  Tliis  section  of  the 
Revised  Statutes  differs  from  these  earlier  statutes  only  in 
the  substitution  of  the  words  "  may  have "  for  the  word 
"  have."  But  for  the  circumstance  that  the  Revised  Stat- 
utes is  expressly  declared  to  be  the  re-enactment  of  laws 
already  in  force,  this  change  of  phraseology  might  be  con- 
strued as  conferring  on  marshals,  within  the  several  States, 
such  powers  in  executing  the  laws  of  the  United  States  as 
by  the  laws  of  the  same  State  are  from  time  to  time  con- 
ferred upon  sheriffs  to  execute  the  laws  of  the  State,  making 
the  provision  perambulatory ;  whereas  the  previous  Acts  had 
apparently  conferred  on  marshals  powers  of  sheriffs  in  the 
like  cases  as  existing  at  the  dates  of  the  said  Acts  respec- 
tively. The  change  of  phraseology  in  this  case  seems  hardly 
sufficient,  however,  to  overcome  the  presumption  against  an 
intended  change  of  construction  in  the  re-enactment  of  the 
statute  of  1861,  and  it  would  therefore  seem  that  the  mar- 
shals have,  by  force  of  this  statute,  such  powers  as  sheriffs 
had  on  the  29th  day  of  July,  1861,  the  date  of  the  passage 
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of  the  last  named  Act  of  Congress.  If  this  view  is  correct,  a 
restrictive  State  statute  passed  in  1877,  as  the  Code  of  Civil 
Procedure  was,  cannot  affect  the  question'  or  be  deemed  to 
control  or  take  away  any  power  of  the  marshal  conferred  by 
the  Act  of  1861.  But  whether  the  foregoing  construction  of 
these  laws  is  correct  or  not,  (and  the  questions  may  be  re- 
garded as  disputable),  there  are  two  other  answers  to  the 
present  objection  to  the  power  thus  exercised  by  the  marshal. 
The  first  is,  that  the  statutes  of  the  United  States  above 
cited,  conferring  on  marshals  similar  powers  to  those  con- 
ferred on  sheriffs  bv  the  State  laws,  are  to  be  construed  as 
laws  conferring  powers  only,  and  not  as  laws  restricting  or 
taking  away  from  the  marshals  any  powers  already  vested  in 
them  according  to  the  laws  of  Congress  and  the  rules  and 
practice  of  the  courts,  and  these  statutes  cannot  be  con- 
strued as  if  they  provided  that  the  marshals  shall,  in  the  ex- 
ecution of  the  laws  of  the  United  States,  have  only  those 
powers  exercised  by  sheriffs.  Not  only  are  these  statutes  in 
form  simply  empowering  and  not  restrictive  Acts,  but  the 
general  purpose  and  objects  of  the  Acts  of  Congress,  of  which 
they  constitute  parts,  are  inconsistent  with  such  a  restrictive 
construction.  Both  the  Acts,  that  of  1795  and  that  of  1861, 
were  Acts  passed  for  the  suppression  of  insurrection  and 
rebellion  against  the  United  States.  It  was  not  within  the 
purview  of  such  statutes  to  take  away  or  limit  the  powers  of 
important  executive  oiEcers  of  the  United  States,  however 
much  it  was  consonant  with  their  general  purposes  to  en- 
large those  powers.  Moreover,  there  would  be  such  prac- 
tical inconveniences,  and  even  dangers  to  public  interests,  in 
putting  the  powers  of  these  Federal  officers  under  the  regu- 
lation of  the  State  Legislatures,  as  a  restrictive  construction 
of  these  Acts  would  do,  as  to  forbid  such  construction,  un- 
less clearly  a  necessary  one.     It  is,  therefore,  immaterial 
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wb«:thtr  bv  iht*  1a vs  of  Xew  York  sheriffs  can  now,  or  in 
WU  o  :il  I,  ciakt^  saoh  a  droatation  for  the  serriee  of  writs, 
si::<.v.  as  >:.  »wti  %f^^Te,  the  marshals  of  the  United  States  have, 
iudt  ly  a  lontlr  of  anj  fH>vt-rs  c%>nferre-l  on  them  by  these 
partioxilar  statu te:^.  the  power  to  do  so.  The  other  answer 
to  the  obj»Htion  ii^  that  the  State  Statnte  itst-lf  (Code  §  102) 
seems  not  to  take  away  from  sheriff  the  power  of  deputing 
other  pers»>ns  to  exev^nte  prvvesftss  recognized  by  statnte  and 
the  decisions  of  the  courts  of  New  York  as  an  existing  power 
of  sherifisw  1  X.  Y.  Rev.  Stat.  p.  379,  J  73,  which  provides 
that  "  persiins  may  als^>  be  depute!  by  any  sheriff  or  under- 
sheriff  by  an  instrument  in  writing  to  d#  particular  acts," 
h;us  never  been  expre*jly  repealed.  The  term  "  particular 
acts,"  oleirly  includes  the  service  of  writs.  ( Hijil  v.  Fisher^ 
9  Barb.  25 ;  Hnnt  v.  B'U'rt'I^  ut  supra.)  Indeed,  the  lan- 
guage of  section  102  of  the  Coile  of  Civil  Procedure,  relied 
on  as  importing  that  the  sheriff  or  deputy-sheriff  must  per- 
«>/»  t^i/  serve  all  process,  to  wit :  ''  A  sherilT  or  other  officer 
to  whom  a  mandate  is  directed  and  delivered  must  execute 
the  same  according  to  the  command  thereof,  and  make  re- 
turn thereon  of  liis  proceedings  under  his  hand,"  is  simply  a 
re-enactment  of  2  Rev.  Stat  p.  440,  §  77,  which  provides 
that  "  every  sheriff  or  other  officer  to  whom  any  process 
shaU  be  delivered  shaU  execute  the  same  according  to  the 
command  thereof,  and  shall  make  due  return  of  his  proceed- 
ings thereon,  which  return  shall  be  signed  by  him."  This 
provision  seems  first  to  have  appeared  in  the  Revised  Stat- 
utes of  1828,  and  has  been  in  force  ever  since.  The  changes 
of  phraseology  in  the  Code  are  merely  verbal,  ind  do  not 
indicate  a  purpose  to  require  the  service  to  be  made  by  the 
sheriff  personally.  Moreover,  this  section,  so  far  as  it  im- 
poses the  duty  of  serving  all  process  on  the  sheriff  or  deputy- 
sheriff,  was  implied  in  1  Rev.  Laws  of  1813,  p.  423,  §  10,  and 
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that  same  statute  recognized  the  power  of  the  sheriff  to  ap- 
point another  person,  containing  the  following  provision  : 
"  That  no  person  who  shall  be  deputed  by  any  sheriff  to  do 
a  particular  act  only,  shall  be  required  to  take  the  oath  to 
be  taken  by  the  deputies  of  sheriffs."  (1  Rev.  Laws  1813,  p. 
421,  §  5.)  The  same  Act  also  provides  (p.  423,  §  11)  that  in 
case  resistance  is  made  to  any  process  of  execution,  the 
sheriff,  "  laying  aside  all  other  things  and  taking  with  him 
the  power  of  the  county,  shall  forthwith  go  in  his  proper  per- 
son and  do  execution."  This  alone  would  strongly  tend  to 
show  that  in  all  other  cases  the  sheriff  is  not  required  to  go 
in  his  own  proper  person  for  the  service  of  process.  At  any 
rate,  the  existence  on  the  statute  book  from  so  early  a  time 
of  these  two  provisions,  one  requiring  the  sheriff  to  execute 
all  process,  and  the  other  empowering  him  to  do  a  particidar 
act  through  a  deputy  specially  appointed  in  writing  therefor, 
together  with  the  judicial  construction  that  has  been  put 
upon  the  latter  provision  as  applicable  under  the  statute  to 
the  service  of  process,  is  conclusive  that  section  102  of  the 
Code  has  not  the  force  contended  for  in  this  case.  And  it 
follows  that  under  TJ.  S.  Rev.  Stat.  §  788,  the  marshal  can  make 
such  a  special  deputation,  because  under  the  laws  of  New 
York  the  sheriff  Qan  do  so.  The  construction,  so  clearly  to 
be  applied  to  these  statutory  provisions  of  the  State  of  New 
York,  also  tends  strongly  to  confirm  the  views  above  expressed 
as  to  the  proper  construction  of  the  similar  provisions  in  the 
statutes  of  the  United  States  and  the  rule  of  the  Supreme 
Court. 

The  other  objections  to  the  record  are  not  tenable.  It  is 
not  essential  to  the  jurisdiction  that  the  marshal  should  con- 
tinue his  custody  of  the  vessel.  ( The  Bio  Orande^  23  Wall. 
463.)  After  decree  certainly  the  act  of  the  marshal  will  so 
far  be  presumed  to  be  regular  that  the  seizure  will  be  pre- 
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HurnM'l  to  have  b  son  made  within  his  district,  there  hang 
noiUiw^  to  Hhow  tho  contrary.  There  is  no  rule  or  statute 
rc({uiring  tlie  excluflion  of  Sundays  in  computing  the  four- 
toon  (lays  allowed  for  the  return  of  process.  The  objection 
to  thn  NiKuaturo  of  the  return  is  not  sustained  by  the  evi- 
deu(u).  The  objections  to  the  jurisdiction  must  therefore  all 
bo  overruled,  and  it  is  unnecessary  to  examine  the  question 
raisful  by  the  daimant^s  counsel  whether  the  decree  itself, 
importing  the  judgm'^nt  of  tho  court  upon  these  several 
quostioiiH  and  a  finding  of  the  facts  in  favor  of  the  jurisdic- 
tion»  dcxm  not  exclude  all  evidence  impeaching  the  jurisdiction 
on  tlieso  several  grounds. 

It  remains  to  consider  whether  the  alleged  fraud  and 
collusion  constitute  any  ground  on  which,  in  this  suit,  the 
decree  or  the  title  made  under  it  can  be  attacked. 

As  regards  tho  allegations  of  fraud  in  procuring  the  title 
of  the  elaimant  under  the  decree,  the  averments  of  the 
am(Mided  libel  are  not  sufficiently  certain  to  make  it  proper 
to  dispose  of  the  issue  on  the  offers  of  proof  already  made. 
There  is  a  considerable  weight  of  authority  for  the  claim  that 
ev(Mi  a  domestic  judgment  In  rein  may  be  treated  as  a  mullity 
when  made  the  basis  of  a  claim  or  defence  by  one  who  has 
procured  it  by  means  of  a  fictitious  case  imposed  upon  the 
court,  or  tweu  by  means  of  a  case  not  in  itself  fictitious  but 
used  not  for  the  benefit  of  the  apparent  plaintiff,  but  collu- 
sively  with  him  for  the  benefit  and  defence  of  the  party  ap- 
]>arently  hostile  to  him,  and  with  a  purpose  on  his  part  to 
injure  or  impair  the  rights  of  the  party  against  whom  the 
judgment  is  sought  to  be  now  set  up  as  a  bar.  {Borden  v. 
Mtchy  15  Johnson  146;  2  Smith's  L.  Cases,  7th  Amer.  ed.  p. 
8*J2.  See  also  BmdHreet  v.  Neptune  Ins.  Cb.,  3  Sumn.  604; 
The  Storm  King,  unreported ;  Girdlestone  v.  BrigfUon  Aquar^ 
twm^ro^,  L.  R.  3  Exch.  Div.  137  and  S.  C.  on  App.)  Whether, 
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however,  the  libellants'  case  can  be  brought  within  this  prin- 
ciple and  what  are  the  proper  limits  of  the  principle  itself, 
may  more  properly  be  left  to  be  determined  when  the  libel- 
lants  have  produced  all  their  evidence  tending  to  show  fraud 
and  collusion. 

The  cause  will  stand  for  further  hearing  on  the  issue  of 
fraud  and  collusion. 


Evidence  having  been  taken  on  tl^at  issue,  the  court 
rendered  the  following  opinion : 

Choate,  J.  The  testimony  having  been  now  taken  bear- 
ing on  the  questions  of  fraud  raised  by  the  libellants  in  im- 
peachment of  the  title  under  the  marshal's  bill  of  sale,  set  up 
in  the  answers  of  the  claimant,  it  is  evident  that  no  case  is 
made  out  by  the  libellants  for  holding  that  the  suit  of 
Collins  against  the  E.  W.  Gorgas  was  a  fictitious  suit  or  was 
procured  to  be  commenced  or  carried  on  by  the  consent  or 
with  the  connivance  of  libellant  therein,  for  the  benefit  of 
any  other  party  than  himself.  So  far  as  the  libellant  Collins 
is  concerned,  the  suit  was  prosecuted  in  good  faith,  for  the 
purpose  of  collecting  what  he  believed  to  be  a  valid  claim, 
and  all  the  steps  taken  in  his  name  and  behalf  in  the  pro- 
gress  of  the  cause  were  taken  in  pursuance  of  his  directions 
given  to  his  proctors  and  the  agent  employed  by  him  ,to  col- 
lect the  claim.  It  is,  however,  now  insisted  that  the  claim- 
ant  George  H.  Dentz  has  been  guilty  of  such  a  fraud  towards 
the  libellants  in  respect  to  said  suit,  and  the  sale  of  the 
tug  under  the  decree  therein,  that  he  is  estopped  to  deny 
their  liens  as  still  existing,  notwithstanding  the  sale  of  the 
boat  to  him  under  the  decree.  It  is  also  claimed  on  their 
behalf  that  a  sale  under  a  decree  of  an  admiralty  court  to 
one  who  was  the  former  owner  of  the  vessel  does  not  cut  oflf 
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the  prior  liens  created  through  the  acts  or  contracts  of  such 
owner,  and  that  the  same  principle  makes  the  title  of  the 
claimant,  who  was  the  master  of  the  tug  and  representative 
of  the  owner  at  the  time  when  the  libellants'  liens,  if  thej  ever 
had  any,  attached,  subordinate  to  their  liens.  And  it  is  in- 
sisted that  the  rule  applies  to  such  a  case  that  the  same  per- 
son cannot  be  both  vendor  and  vendee. 

As  regards  this  latter  point,  it  seems  to  me  enough  to 
say  that  a  sale  of  a  vessel  by  a  Court  of  Admiralty,  if  properly 
subject  to  its  jurisdiction,  is  a  sale  of  the  thing  itself  and  not 
a  transfer  of  anybody's  title  to  it.  A  transfer  by  the  marshal 
under  the  decree  becomes  a  new  and  independent  source  of 
title,  and  all  rights  in  and  liens  upon  the  thing  sold  are  trans- 
ferred and  attach  to  the  proceeds  in  the  possession  of  the  court. 
It  differs  essentially  from  a  sale  i7iter  pa7*tes  and  from  other 
judicial  sales  where  the  court  undertakes  to  deal  with  and 
transfer  only  the  interest  or  title  of  particular  persons,  parties 
to  the  suit  before  it.  And  there  is  no  reason  of  public  policy 
which  incapacitates  a  former  owner  from  buying  at  an  ad- 
miralty sale  on  the  same  terms  as  regards  the  title  he  ac- 
quires with  all  the  rest  of  the  world.  Indeed,  sales  in  admir- 
alty are  so  often  submitted  to,  in  practice,  for  the  purpose  of 
disentangling  the  title  to  the  vessel  from  embarrassing  claims 
and  liens,  and  vessels  so  sold  have  been  so  frequently  pur- 
chased by  their  former  owners  that  this  point,  if  valid,  must 
long  ago  have  been  raised  and  sustained.  There  is  no  ques- 
tion that  the  former  owner  may  buy  and  all  existing  hens 
will  be  cut  off  by  the  sale.  Nor  does  this  claimant  stand  in 
any  worse  position  as  a  purchaser  than  any  other  person 
because  he  was  master  of  the  tug  at  the  time  libellants'  boats 
were  lost.  Tlieir  claims  against  the  tug,  if  any,  are  based 
wholly  on  the  negligence  of  those  in  charge  of  the  boat  at  the 
time  of  the  disaster.     He  was  then  the  master  and  presump- 
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tively  the  negligent  party,  if  negligence  shall  be  proved.  But 
this  fact  does  not  establish  any  relation  of  trust  and  confi- 
dence between  him  and  them  such  as  to  make  it  improper 
for  him  to  Uecome  a  purchaser  with  all  the  rights  of  any 
other  purchaser. 

The  point  of  an  equitable  estoppel  is,  however,  now 
chiefly  relied  on  by  Ubellants'  counsel.  The  circumstances 
insisted  on  as  creating  this  estoppel  are,  that  the  claimant 
being  liable  personally,  as  master  of  the  tug,  to  the  libellants 
for  their  claims,  suffered  the  proceedings  in  the  Collins  suit 
to  go  on  to  a  condemnation  and  sale,  w^hen  he,  might  have 
defended  it,  or  might  have  settled  the  claim ;  and  kept  the 
libellants  in  ignorance  of  the  proceedings  till  after  the  sale, 
misleading  them  through  promises  of  payment  which  he 
did  not  intend  to  perform,  so  that  they  deferred  libelling  the 
boat  till  after  the  sale,  whereas  but  for  such  promises  they 
would,  it  is  claimed,  have  libelled  her  before  the  sale,  and 
would  have  discovered  the  pendency  of  the  Collins  suit,  ap- 
peared therein  and  contested  the  claim,  or  attended  the  sale 
and  given  or  procured  to  be  given  a  higher  price ;  that  by 
these  means  and  other  practices  designed  to  secure  secrecy, 
they  were  prevented  from  getting  information  of  the  sale 
and  so  of  protecting  their  interests  by  bidding  at  the  sale ; 
that  these  other  practices  were  chiefly  the  procuring  of  the 
sale  to  be  made  at  an  unusual  place  and  the  procuring  of  the 
consent  of  the  marshal  that  pending  the  sale,  no  keeper 
should  be  put  on  board,  and  that  the  boat  should  remain  in 
the  possession  of  the  claimant,  making  its  usual  trips  about 
the  harbor  and  in  Long  Island  Sound. 

No  case  for  the  application  of  the  doctrine  of  equitable 
estoppel  is  made  out  against  the  claimant.  He  was  not  under 
the  slightest  obligation  to  inform  the  Ubellants  of  the  penden- 
cy of  the  suit  of  Collins,  or  of  the  sale  which  was  about  to  take 
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>s  >  ss  ^^  H*\N  .\>>s<      \x\  ^vu^vt^U  uw  ul  of  fiu^t  was  made  or  is 
\  \-^m\sn  >>  i>v  \y  sw  \sw\\  ^^u>Jo  tsx  thorn  bv  tho  claimant.     Their 
Uvs\«  ssv  \\yt  xw^  b>  y^^s  v.^i\x\\>  v\f  U\\,  bv  rt^ular  proceedings 
s^<  J^  \s^\\\^  \s\  ss\\^\\W\\i  ^\\\\^y\\y\iy\K\  \\\  ^  suit  to  which  they 
•^M>>  ^x*  ^^>^  \\\\\\i  V-^wv^vi  c^VvX  vU\ni  v>*\  this  vwsasel  were  par- 
^^^       \\    nV^oo    o\u  \\vxtx  \,,^\v  \svtt  uiuUdv  sacrificed  and 
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their  default  in  not  appearing  was  excusable,  that  court 
had  full  power  on  their  application  to  give  them  relief.  No 
other  court  can  so  well  give  the  relief  to  which  they  may  be 
entitled.  It  is  said  that  the  claimant  has  obtained  his  title 
through  this  fraud.  If  it  be  in  any  sense  a  fraud,  it  is  not 
true  that  the  claimant  obtained  his  title  through  or  by 
means  of  it,  but  he  did  obtain  his  title  through  the  judg- 
ment and  decree  of  the  court.  It  does  not  satisfactorily  ap- 
pear that  if  what  is  called  his  fraud  had  not  existed,  the 
claimant  would  not  equally  and  on  the  same  terms  have  ob- 
tained the  same  title.  To  hold  that  the  liens  of  the  libel- 
lants  are  not  cut  off  would  be  to  put  them  in  a  better  posi- 
tion than  they  were  in  before  the  alleged  wrong,  when  their 
claims  were  subordinate  to  that  of  CoUins,  and  would  vir- 
tually  be  setting  aside  the  decree  and  proceedings  of  the 
District  Court  in  the  Eastern  District  by  reason  of  alleged 
improper  practices  of  one  party  to  a  suit  in  that  court 
towards  another  party  to  the  same  suit.  It  would  be  in- 
flicting a  punishment .  for  fraud  without  regard  to  the  dam- 
age caused  by  the  fraud.  The  libellants  might  have  applied 
to  the  court  for  leave  to  contest  Collins's  claim  at  any  tim  e 
before  the  distribution  of  the  fimd  in  court,  the  proceeds  of 
the  vessel,  and  it  appears  that  they  knew  of  the  proceedings 
within  two  days  after  her  sale.  If  the  sale  was  unfair,  or  for 
'  a  grossly  inadequate  price,  or  would  have  been  for  a  higher 
sum  if  they  had  had  actual  notice  of  it,  they  could  have  ap- 
plied for  a  re-sale.  But  they  have  suffered  no  legal  damage 
in  not  having  an  opportunity  to  buy  the  tug  in  themselves. 

It  is  a  general  principle  applicable  to  equitable  estop- 
pels, that  equity  will  not  carry  them  beyond  indemnity,  to 
the  party  who  has  been  misled.  The  only  deceit  which  can 
be  claimed  to  have  been  made  out  in  this  case  is  that  by  his 
acts  and  declarations  the  claimant  led  the  libellants  to  un- 


»  ■        » »^    »»•    >^  »      »<*  *    /•   "v      «.*;       ''ii^^.  »«      »«       »»-^^      _»     r-      .■■-     -^K^  ^  -  -*  * 

^;»  ,'^;  ';-^^,t.  »^A  t}.-%t  :;.-;.    -^r-rr  l-'i   :l-r-"  7  -  t  to  take 

»/.;r.».  iitr,'I  tf.*'f*-/'^/r^'  •'^.5*-r*-i  t;-*-:^-H#->v^  :•  ■  r-^  ir.  •i-l%;ilt  in  thai 

/;>  ,A.  if  tt.*-  'J*rfar;;t  i>  frX'^'^..*^.'!*-.  ^.T  iii'ii-rei  f  j  the  •ieceitful 
fffft/'t'.^'*'  //f  arj'/th*fr  party  to  t!-»r  f-;*  '-^,  i-  tr«  j--t  out  of 'lefanlt 
;iui  v/'/fi  Hh  hf'  rran,  ar.d  not  to  li*-  r»v  till  tLe  iii'Trr  that  mar 
r^->'Ai  from  hu»  defanlt.  and  wLi«-L  br  aM'lication  to  the  court 
h^'  rnij/ht  pr*r%'^it,  h;i-»  V^^^en  so^tained.  and  then  throw  the 
4<rtUn^  hfhH  on  th*?  otli'-r  partv  to  the  ^^lit  by  whom  he  has 
\n'*'^t  Ut'thh-il.  It  wonld  certainly  l»e  a  novel  application  of 
the  (hH'iriue  fjf  equitable  e*?topjK'l  for  ;in<  ther  court  to  hold 
that  the  pnK'eedin^rH  of  the  court  in  the  suit  where  the  party 
wftn  wy  in  default  are  not  to  have  their  full,  usual  and  legiti- 
mate; #fffe<5t  when  that  party  ha«  not  even  ma^le  appUcation 
te>  that  court  ^^  relieve  him  against  his  default.  And  if  such 
application  in  made,  it  must  l>e  assumed  that  the  party  will 
obtain  all  the  relief  t^>  which  he  i.s  entitled.  It  is  not  to  be 
overlrK>ked  that  whatever  the  claimant  may  have  done  to 
miHlead  the  libellantK,  they  had  all  the  notice  of  that  suit 
whi(;h  the  law  in  like  cases  gives  to  lienors,  and  that  they 
are  in  any  view  parties  in  default,  and  it  cannot  be  com- 
plained, therefore,  on  their  behalf  that  their  application  to 
that  criurt  for  relief  would  necessarily  be  granted  on  terms 
usual  in  cases  of  default. 

I  do  not  think  that  the  acts  and  declarations  of  the 
claimant  were  such  as  to  amount  to  a  statement  by  himto 
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the  libellants  that  there  was  no  such  suit  pending ;  but  if  it 
were,  while  it  would  constitute  a  strong  case  for  relief  in  that 
court,  it  would  not,  in  my  opinion,  justify  the  application  of 
the  doctrine  of  equitable  estoppel  for  two  reasons :  jirsty  be- 
cause an  estoppel  is  raised  only  where  it  is  necessary  to 
prevent  a  loss  or  injury  resulting  from  the  reliance  on  the 
statement  of  the  party  estopped,  and  it  is  not  so  necessary  if 
in  the  suit  to  which  the  statement  refers  he  has  or  is  enti- 
tled to  full  relief;  and  secondly,  because  an  estoppel  is  ap- 
plied only  to  the  extent  required  for  the  indemnity  of  the 
party  deceived,  and  to  hold  the  claimant's  new  title,  as  is  con- 
tended for,  subject  to  the  libellants'  liens  without  regard  to 
the  antecedent  rights  and  liens  to  which  they  were  subordi- 
nate, and  which  have  been  cut  oflF  by  the  decree  and  sale, 
would  carry  the  estoppel  far  beyond  such  rule  of  indemnity. 

The  defence  is  sustained  and  claimant  is  entitled   to 
decrees  dismissing  the  Ubels. 

For.  libellants  McGovern  and  Joice,  E.  D,  McCarthy, 
For  libellant  Harrigan,    W.  R,  Bethe  and  F.  A,  ^Mlcox, 
For  claimant,  R,  D,  Benedict, 
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Mabsbai.*s  Co^rsL — Bo2n>cco  Vksski. 

A  T«0ei  was  snaed  hr  the  marshal  Qoder  a  m^witioo  and  therafter  was  re~ 

leased  oq  a  stipulation  for  her  appnuKd  Taloe : 
Am/,  That  ihe  marshal  was  i»it  e3:::«ed  to  a  coamussioa  oo  sudi  appraised 

ralue  uader  $  S39  of  the  Rerised  Statutes  of  the  United  States. 

Choate,  J.  This  is  an  appe;d  from  taxation  of  the 
marsh:d>  costs.  The  suit  was  for  damages  caused  br  Tiola- 
tion  of  charter  partv,  and  the  amount  of  damages  claimed 
was  $2*3.000.     The  Tcssel  was  seized  bv  the  marshal  under 

m 

the  monition  and  has  been  release^l  on  stipulation  for  her 
Talue,  being  appraised  at  $3,000.  The  marshal  claims  that 
he  is  entitled  to  a  commission  on  the  valoation  of  the  ressel 
under  Bev.  Stat,,  §  St!9,  which  gives  the  marshal  '•  when  the 
debt  or  claim  in  admiralty  is  settled  bv  the  parties  without 
a  sale  of  the  property,*'  a  commission  of  one  per  cent  on 
the  drst  five  hundred  dollars  of  the  claim  or  decree,  and 
one-haif  of  one  per  cent  on  "  the  excess  of  any  sum  thereof 
OTer  $-300.00,''  "  provided  that  when  the  Talue  of  the  prop- 
ertr  is  less  than  the  claim,  such  commission  shall  be  allowed 
only  on  the  appraised  value  thereof  It  is  urged  on  behalf 
of  the  marshal  that  the  design  of  the  statute  was  to  give  the 
marshal  a  commission  for  his  responsibility  in  attaching  and 
holding  the  property,  in  all  cases  where  there  is  a  sale  2^ 
per  cent  on  the  first  $aOO,  and  IJ  per  cent  on  the  excess,  as 
expressly  provided  in  another  part  of  the  fee  bilL  and  in  all 
other  cases,  that  is,  where  the  parties  make  such  disposition 
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of  the  case  that  there  is  or  can  be  no  sale  by  him,  one  per 
cent  on  the  first  $500,  and  one-half  of  one  per  cent  on  the 
excess.  It  is  argued  that  the  marshaFs  compensation  cannot 
have  been  intended  to  be  dependent  on  the  result  of  the  suit ; 
that  this  would  be  against  public  policy,  committing  the 
marshal  in  all  cases  to  the  interest  of  the  libellant,  and  this 
argument  is  urged  as  a  reason  for  the  construction  con- 
tended for.  But  I  think  it  is  clear  that  what  the  statute 
had  in  view  was  a  final  disposition  of  tJie  cause  by  agree- 
ment of  the  parties,  whereby  the  suit  should  be  withdrawn 
or  a  decree  entered  without  a  sale  of  the  property,  and  does 
not  refer  to  a  case  where  the  vessel  is  bonded  by  the  claim- 
ant without  any  settfement  of  the  debt  or  claim.  The  words 
of  the  statute  cannot  even  by  a  forced  construction  have  the 
meaning  claimed  for  them  in  behalf  of  the  marshal.  Nor  is 
there  any  force  in  the  supposed  reason  of  public  policy 
urged  in  support  of  his  claim.  Whatever  mischiefs  may 
arise,  from  having  the  marshal  interested  in  the  result  of 
suits  in  admiralty,  undoubtedly  exist  under  the  fee  bill  as  it 
is,  independently  of  this  particular  provision.  If  the  mcrshal 
attaches  a  vessel  and  holds  her  in  custody  till  the  cause  is 
heard,  as  he  may  do  and  often  does,  and  the  libel  is  dis- 
missed, the  marshal  has  no  commission  under  the  fee  bill. 
This  consideration  of  public  policy,  therefore,  cannot  have 
been  regarded  as  one  so  controlling  that  the  language  of  the 
fee  bill  must  be  forced  to  conform  to  it.  It  was  thought, 
however,  reasonable  in  providing  for  the  marshal's  fees  to 
secure  him  some  comparatively  small  commission  where  the 
parties,  by  agreement,  settle  the  claim  without  proceeding 
to  a  sale.  There  is  nothing  to  show  that  the  design  was  to 
extend  this  provision  beyond  the  case  thus  clearly  provided 
for.  If  it  be  true  that  the  risk  and  responsibility  of  the 
marshal  is  the  same,  where  the  vessel  is  bonded  and  the  suit 
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the  internal  revenue  laws  and  with  design  to  avoid  payment  ^of  taxes 
thereon,  and  claiming  the  forfeiture  of  a  large  number  of  other  articles  of 
personal  property  found  in  the  same  place  : 

ffeldf  That  under  that  section  it  is  not  necessary,  in  order  that  such  other 
personal  property  be  forfeited,  that  raw  materials  intended  to  be  used  in 
the  manufacture  of  articles  subject  to  tax  should  be  found  in  the  same 
place. 

The  case  of  U,  /S'.  v.  33  Bbls.y  etc.,  1  Low.  239,  disapproved. 

Choate,  J.  This  is  a  motion  for  a  new  trial  after  ver- 
dict for  the  plaintiffs.  The  information  was  under  Eev. 
Stat.,  §  3453.  It  charges  that  the  16  barrels  of  distilled 
spirits  seized  were  articles  on  which  taxes  were  imposed, 
and  were  found  in  the  place  mentioned,  in  the  possession  of 
persons  unknown,  for  the  purpose  of  being  sold  and  removed 
in  fraud  of  the  internal  revenue  laws,  and  with  design  to 
avoid  payment  of  taxes  thereon.  It  claims  the  forfeiture  of 
said  spirits  and  a  large  number  of  other  articles  of  perBonal 
property  found  in  the  same  place.  A  claim  was  interposed 
for  the  pei^onal  property  other  than  the  spirits,  and  upon 
the  trial  it  was  insisted,  and  now  upon  this  motion  it  is  in- 
sisted, that  under  that  section  of  the  Bevised  Statutes  there 
can  be  no  forfeiture  of  this  personal  property  because  it  was 
not  alleged  or  proved  that  any  "  raw  materials  "  intended  to 
be  used  in  the  manufacture  of  articles  subject  to  tax  were 
found  in  the  place.  The  argument  of  the  claimant  is  that 
the  words  "  articles  or  raw  materials  "  do  not  refer  to  the 
M'ords  "  all  goods,  wares,  merchandize,  articles  or  objects," 
but  only  to  the  words  "  all  raw  materials  found  in  the  pos- 
session of  any  person  intending  to  manufacture  the  same 
into  articles."  But  the  proper  antecedent  of  the  words 
"  such  articles  "  is  the  words  "  all  goods,  wares,  merchandize, 
articles  and  objects."  These  things  before  enumerated  are 
here  described  under  the  general  term  "  articles."  There  is 
no  other  sensible  construction  of  the  language  nor  anything 
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el«6  to  which  the  term  "  such  articles  *'  can  be  held  to  refer 
with  anj  regard  to  the  grammatical  meaning  of  the  words. 
The  words  refer  to  something  l>efore  mentioned  in  the  sec- 
tion and  are  called  articles  as  being  ^^  found  ^  in  the  place. 
They  cannot  refer,  therefore,  to  "  articles  "  which  might  be 
in  the  future  manufactured  out  of  the  raw  materials  found 
in  the  place,  but  which  are  not  now  found  there.  ''  Such 
articles  "  cannot,  therefore,  mean  the  articles  which  it  is  in- 
tended to  manufacture  out  of  the  raw  materials.  The  con- 
struction given  to  the  section  in  this  respect  is  that  which 
it  has  uniformly  received  in  this  court  and  in  the  Circuit 
Court  in  this  circuit.  (-4  Quantity  of  Distilled  Spirits^  3 
Ben.  79,  80 ;  United  States  v.  Quantity  of  Tobacco^  5  Ben. 
134 ;  United  States  v.  Distillery  at  Spring  Valley y  11  Blatchf. 
262.)  The  construction  is  perhaps  obscured  by  a  change  in 
punctuation  made  in  the  re-enactment  of  the  law  in  the 
Revised  Statutes,  but  it  is  evident  that  there  was  no  change 
of  meaning  intended.  In  the  original  statute  there  is  no 
full  stop  after  the  words  "  shall  be  forfeited  to  the  United 
8tates,"  as  there  is  in  this  section  of  the  Bevised  Statutes. 
(13  Stat,  at  Large,  240.)  It  is  further  objected  that  the  per- 
sonal property  subject  to  forfeiture  under  this  section  is  only 
such  personal  property  other  than  "  tools,  implements  and 
instruments  "  as  are  in  some  way  connected  with  the  intended 
illegal  sale  or  removal  of  the  taxable  articles  or  with  the  in- 
tended illegal  manufacture  of  such  articles  from  the  raw 
materials ;  and  the  case  of  United  States  v.  33  Barrels  of 
Spirits,  1  Low.  239,  is  relied  upon  as  authority  for  this  lim- 
itation of  the  words  "  other  personal  property  whatsoever." 
While  that  decision  sustains  the  point  taken  by  the  counsel 
for  the  claimant,  I  think  it  is  in  conflict  with  the  views  ex- 
pressed in  this  district  and  circuit  in  the  cases  cited  above. 
It  seems  to  me,  also,  that  the  possible  consequences  of  great 
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hardship  and  injustice  that  might  result  from  giving  the 
words  "  other  personal  property  whatsoever  "  their  fuU  and 
proper  meaning,  upon  which  the   restrictive    construction 
adopted  by  Judge  Lowell  is  at  least  to  a  considerable  ex- 
tent based,  namely,  that  in  the  case  of  a  building  occupied 
by  many  different  and  independent  occupants  personal  prop- 
erty of  enormous  value  in  the  possession  of  persons  having 
no  connection  whatever  with  the  proscribed  articles  or  raw 
materials  might  become  forfeited  without  any  fault  on  their 
part,  do  not  necessarily  result  from  the  construction  giving 
the  words  "  other  personal  property  whatsoever  "  their  full 
meaning.     To  be  forfeited  they  must  be  in  the  **  building  or 
place "  where  the  proscribed  articles  or  raw  materials  are 
found.     The  word  "  place  "  seems  here  to  refer  to  a  place 
less  than  a  building  or  to  a  part  of  a  building,  as  well  as  to 
a  place  other  than  a  building  or  part  of  a  building.     There 
appears  to  be  a  reference  to  the  "  place  "  where  the  person 
who  has  in  his  possession  the  guilty  articles  has  also  other 
personal  property.     Therefore,  the  statute  may  be  read  as 
providing  that  aU  other  pergonal  property  in  the  same  build- 
ing or  the  same  place  other  than  a  building,  occupied  by  the 
person  or  persons  having  the  possession  in  such  building  or 
other  place  of  the  prohibited  articles,  shall  be  forfeited.     It 
seems  to  me  that  this  limitation  of  the  language  is  much  more 
in  accordance  with  the  spirit  of  the  statute  than  that  suggested 
by  Judge  Lowell,  and  that  it  avoids  all  forfeitures  which  are 
not  clearly  within  the  purpose  of  the  internal  revenue  laws. 
Those  laws  are  very  severe  in  declaring  forfeitures  as  against 
violators  of  the  law,  and  it  is  entirely  consistent  with  their 
spirit  and  provisions  in  other  respects  that  aU  the  personal 
property  found  in  the  same  occupation  with  the  proscribed 
objects  should  be  forfeited,  subject,  of  course,  to  the  power 
of  remission  vested  in  the  Secretary  of  the  Treasury  in  case 
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the  property  of  innocent  persons  should,  by  some  mischance, 
be  included  in  the  forfeiture.  The  case  of  United  States  v. 
fj>comotive  Boiler,  decided  in  the  Eastern  district,  has  no 
bearing  on  this  case.  The  demurrer  to  the  information  in 
that  case  was  properly  sustained  because  it  did  not  allege  the 
finding  either  of  articles  on  which  taxes  were  imposed,  etc., 
or  raw  materials. 

Motion  denied. 

For  the  United  States,  Assistant  U.  S.  District  Attorney 

E.  B.  Hill 

For  the  claimant,  E,  T,  Wood. 


JUNE,  1879. 

THE  TUG  JOHN  COOKER  AND  THE  BARGE 

JAMES  W.  EATON. 

Collision  in  East  Rivbk.-Tug  and  Tow  and  Febkt-boat.-Coukse  in 
MiDDLB  of  R1TEB.—PBAOT10B.— Stipulation  foe  Value.— Motion  fob 
Re-heabing.— Evidence. 

A  boat  of  the  Brooklyn  Annex  line  running  from  Jersey  aty  to  Fulton 
street,  Brooklyn,  came  in  collision  with  a  barge  in  tow  of  a  tug  coming 
down  the  East  River  just  outside  of  the  piers.  As  aconsequenc©  of  the  col- 
lision the  ferry-boat  sank,  and  suit  waa  brought  for  damages;  the  same 
person  appeared  as  claimant  for  both  tug  and  tow  when  they  were  both 
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libelled,  and  gave  a  single  stipulation  for  value  to  stand  for  both  vessels, 
by  consent : 

Held,  That  the  tug  and  tow  were  in  fault,  and,  under  the  practice  adopted  in 
giving  a  single  stipulation  for  both,  it  was  not  necessary  to  decide  which  of 
them  was  in  fault,  if  only  one ; 

That  it  was  negligence  in  the  tug  and  tow  to  pass  so  close  to  the  piers  and 
contrary  to  the  statute  of  the  State  in  regard  thereto ; 

That  it  was  negligence  for  the  tug  to  take  her  tow  between  the  ferry-boat 
and  a  boat  of  the  Fulton  Ferry  as  she  did,  when  any  swing  of  her  tow  in 
passing  would  have  rendered  a  collision  with  one  or  other  almost  certain ; 

That  no  fault  of  the  Annex-boat  contributed  to  the  collision ; 

That  she  was  not  in  fault  in  coming  out  from  her  slip  after  the  collision,  in 
an  attempt  not  to  sink  in  a  crowded  slip,  but  to  reach  Jersey  City,  which 
failed  because  her  pumps  would  not  keep  her  free,  those  in  charge  having 
examined  the  injuries  and  being  of  the  opinion  at  the  time  that  she  could 
be  kept  up ;  the  effort  was  under  the  circumstances  laudable  and  cannot  be 
held  to  have  increased  the  damage. 

On  motion  for  re-hearing,  on  the  ground  that  since  the  trial  libellant's  witnesses 
testified  differently  in  another  action*  growing  out  of  the  same  collision : 

*   Motion  denied. 

Benedict,  J.  This  action  is  brought  to  recover  the 
damages  caused  to  the  steamboat  J.  A.  Stevens  by  a  blow 
from  the  barge  James  W.  Eaton,  deKvered  on  the  15th  day 
of  June,  1878,  off  the  Fulton  Ferry  slip,  on  the  Brooklyn 
side  of  the  East  Kiver.  The  barge  was  at  the  time  being 
towed  on  a  hawser  by  the  propeller  John  Cooker.  The  ac- 
tion is  against  both  the  barge  and  the  tug,  and  it  appears 
from  the  answer  that  the  same  claimant  has  claimed  both 
the  vessels,  and  by  consent  has  given  a  single  stipulation 
for  value  to  stand  in  place  of  both  vessels.  '  Under  such  cir- 
cumstances, the  tug  and  the  tow  must  be  treated  as  a  single 
vessel,  and  any  decree  that  may  be  rendered  for  the  libel- 
lant  will  take  effect  upon  the  stipulation  for  value,  whether 
the  collision  in  question  arose  from  the  fault  of  those  on  the 

♦See  The  (7.  F.  Starin,  infra,  p.  494. 
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tug  or  those  on  the  tow.  The  practice  adopted  renders  it 
unnecessary,  therefore,  to  determine  which  of  the  two  res- 
sels  proceeded  against,  if  either,  was  guiltj  of  fault. 

Upon  the  evidence  it  is  clear  that  the  collision  was 
caused  by  fault  on  the  part  of  the  tow,  and  not  by  any  fault 
on  the  part  of  those  in  charge  of  the  Stevens.  In  the  first 
place,  it  was  a  fault  in  the  tow  to  attempt  to  pass  down  the 
river  close  to  the  Brooklyn  shore  as  she  did,  instead  of  keep- 
ing near  the  centre  of  the  river  as  she  might  have  done  and 
as  the  statute  of  the  State  requires.  I  am  aware  of  the 
temptation  that  impels  to  a  violation  of  this  statute  at  this 
locality,  and  that  such  violations  constantly  occur,  but  a  dis- 
regard of  this  statute  has  never  been  sanctioned  by  the 
courts.  There  are  few  places  in  the  whole  East  Biver  where 
a  departure  from  the  statute  is  attended  with  so  much  risk  of 
loss,  not  only  of  property,  but  of  life,  and  where  obedience 
to  the  statute  is  more  necessary. 

But  aside  from  her  violation  of  the  statute,  the  tow  was 
in  fault  for  attempting  as  she  did  to  pass  between  the  Stevens 
and  the  ferry-boat  Hamilton.  The  space  was  narrow  and  a 
collision  almost  certain  if  any  drift  or  swing  of  the  barge 
should  occur  during  the  passage.  The  tow  took  the  risk  of 
effecting  the  passage  without  drift  or  swing,  and  failed. 
Having  attempted  to  accomplish  a  hazardous  manoeuvre, 
she  must  bear  the  consequences  of  her  want  of  success. 

No  fault  conducing  to  the  collision  is  proved  against  the 
Stevens.  The  fault  charged  against  her  is  that  she  started 
up  her  engine  while  the  tow  was  passing  and  so  ran  into  the 
barge  then  seen  to  be  crossing  ahead  of  her.  The  weight 
of  the  evidence,  however,  disproves  the  charge.  No  move- 
ment on  the  part  of  the  Stevens  conduced  to  the  accident. 

There  remains  to  be  determined  another  question  re- 
lating to  the  action  taken  by  those  in  charge  of  the  Stevens 
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after  the  collision  with  the  John  Cooker  and  her  tow.  The 
Stevens  was  at  this  time  running  as  an  "annex  boat,"  and  was 
bound  to  the  Annex  dock  next  to  the  Fulton  ferry  slip,  on 
the  Brooklyn  side.  After  the  collision  in  question,  she  pro- 
ceeded to  the  Annex  dock  and  landed  her  passengers,  then, 
after  an  examination  of  the  injury,  she  put  out  into  the 
river,  under  the  supposition  that  with  her  engine  working, 
her  pumps  would  keep  her  afloat  until  she  could  reach  a 
place  of  repair,  or,  if  not,  that  she  could  be  beached  upon 
the  Jersey  shore  or  upon  Governor's  Island.  Soon  after  she 
got  into  the  stream  it  was  found  that  the  pumps  would  not 
keep  her  afloat,  and  she  was  in  danger  of  sinking  at  once ; 
therefore  she  then  turned  to  reach  the  shore  and  succeeded  in 
reaching  Martin's  dock,  where  she  shortly  sank  in  30  feet  of 
water. 

An  effort  was  made  to  show  that  under  the  circum- 
stances it  was  negligence  for  the  Stevens  to  leave  the  Annex 
dock  and  that  her  bow  could  have  been  run  upon  the  shore  at 
the  bulkhead  next  the  Annex  dock,  in  either  of  which  cases  it 
is  supposed  the  loss  would  have  been  much  less  than  it  was. 
But  manifestly  it  was  incumbent  upon  the  owner  of  this 
boat  if  possible  not  to  aUow  her  to  sink  at  the  ferry  dock  or 
in  the  slip.  The  crowded  condition  of  the  dock  and  piers 
and  the  obstruction  caused  by  a  sunken  steamboat,  justified 
taking  some  risk  in  order  to  get  the  boat  to  a  place  where 
she  could  properly  be  beached.  Whether  her  pumps  would 
keep  her  free  when  her  engine  began  to  move  could  not  be 
certainly  known  until  the  effort  was  made.  Those  on  board 
thought  the  condition  of  the  boat  warranted  taking  the  risk, 
and  they  took  the  risk  themselves  with  the  boat.  The  result 
proved  that  the  pumps  could  not  keep  her  free,  and  when 
that  was  ascertained,  she  was  taken  to  the  nearest  place 
available,  where  she  sank.     There  is  no  reason  to  suppose 
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Cotxisiox  a  EA^n*  Rjtkb. — DAiuas  whiuk  a  Snncns  Cohditios. 


Where  a  fenj-homt,  almdj  in  ankin^  ooodition  from  oc^liaoD  with  anoiher 
botti,  in  mttemptics  to  py  into  her  dock^  cune  in  coUinoD  with  a  canal  boat 
in  tnw  ct  a  toe,  and  afteiwards  sank : 

ffeU^  That  as  the  sinking  condition  of  the  fary-boat  was  an  ineritable  re> 
salt  of  the  fint  ooUiaion,  and  the  loss  which  resulted  was  not  increased  by 
the  second  ooUision,  the  question  whether  the  tog  or  the  ferry-boat  was  in 
fuih  was  inunateriaL 


Benedict,  J.  The  evidence  shoirB  that  the  steamboat 
SteTens  haying  been  damaged  in  a  collision  with  the  John 
Cooker  and  her  tow,  left  the  Annex  dock  at  Brooklyn,  leak- 
ing badly,  for  the  purpose  of  getting  to  a  place  of  safety,  if 
possible,  and  if  not,  to  the  beach  at  the  Jersey  shore  or 
Goyemor's  Island.  After  she  was  in  the  stream  it  was 
fonnd  that  her  pmnps  conld  not  keep  her  free,  and  that  she 
would  necessarily  sink,  and  accordingly  she  turned  to  get  to  a 
dock.  In  the  effort  to  reach  the  dock  she  came  in  collision 
with  a  canal  boat  in  tow  of  the  propeller  Charles  F.  Starin ; 
she  was  in  a  Rinking  condition  at  the  time.  The  injury  she 
had  already  received  in  the  collision  with  the  John  Cooker 
was  of  so  serious  a  character  as  to  render  it  impossible  to 
keep  her  afloat.  While  it  may  doubtless  be  true  that  some 
wood  was  broken,  and  perhaps  the  leak  increased  by  the 
collision  with  the  canal  boat  in  tow  of  the  Starin,  that  col- 
lision did  not  prevent  her  from  reaching  the  docks,  nor  ma- 
terially increase  the  libellant's  loss.  His  loss  would  have 
been  precisely  the  same,  if  there  had  been  no  second  col- 
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lision,  for  his  boat  would  have  been  sunk  just  as  she  did 
sink.  Under  such  circumstances  the  libellant  can  recover 
nothing  of  the  Starin,  and  the  question  whether  the  second 
collision  was  caused  by  the  fault  of  the  Starin  or  of  the 
Stevens  becomes  an  immaterial  one.  The  libel  is  accord- 
ingly dismissed,  with  costs. 


For  libeUant,  TT.  W.  Goodrich, 
For  claimant,  jPeter  Cantine. 


JUNE,  1879. 
THE  STEAMSHIP  JOHN  BKAMALL. 

Limitation  op  Liability  Under  Statute  and  Under  General  Maritime 
liAW. — Limitation  in  Advance  of  Libels.— Jurisdiction. — Pleading. — 
Defect  of  Libel, — Practice.— Monition. — Appointment  of  Trustee. 
—Reference.* 

An  English  steamship,  the  J.  B.,  loaded  with  guns  and  munitions  of  war  for 
the  Turkish  Government,  and  bound  from  New  Haven  to  Constantinople, 
went  ashore  on  Little  Gull  Island  at  the  mouth  of  Long  Island  Sound,  and 
became  a  total  loss.  Some  wreckage  was  saved  from  the  vessel,  and  most 
part  of  the  cargo,  which  went  back  damaged  to  the  consignors.  Hie  owners 
of  the  vessel,  no  action  for  damages  having  been  begun  within  six  months, 
made  petition  for  limitation  of  their  liability  to  the  value  of  the  vessel  and 
freight,  offering  tender  of  the  vessel  and  her  wreckage  in  their  hands.  An 
order  was  thereupon  issued  by  the  court,  directing  all  parties  interested  to 
appear,  and  show  cause  why  an  appraisement  of  the  vessel  should  not  be 
ordered  and  why  the  petitioners  should  not  have  the  relief  which  they  asked. 
Notice  of  the  order  to  show  cause  was  published,  and  on  the  return-day 
some  of  the  consignors  and  the  insurers  appeared  specially  to  oppose  the 
petition,  and  objecting  to  jurisdiction  : 

*  See  note  at  page  511. 
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Held,  That  the  ahip-ownen  were  noC  entitled  to  the  heoefit  of  the  role  of  the  • 
general  maritiine  law  limiting  the  liability  of  the  ship-owners  to  valne  of  the 
▼easel  and  freight,  but  were  entitled  to  the  benefit  of  the  statute  of  the 
United  States,  (ReT.  Stat.  #4288,  4284;.  thoo^  no  action  was  in  this  case 
yet  institnted  against  the  ship  i a  rem  or  the  owners  in  pertonam  to  recover 
for  the  losses  caused  by  the  stranding ;  and  that  the  court  had  jurisdiction 
of  the  proceeding; 

That,  the  stranding  having  occurred  within  the  territorial  limits  of  this  dis- 
trict,  witliin  which  also  the  wreckage  is,  and  no  suit  having  been  instituted 
in  any  other  district,  this  proceeding  was  properiy  instituted  m  this  court; 

That  the  libel  should  be  amended  so  as  to  show  the  reddenoc  of  the  libellanta, 
whether  this  be  considered  a  proceeding  in  rem  or  in  personam^  under  the 
2dd  admiralty  rule,  but  could  not  be  held  defective  because  it  asked  alter- 
native relief,  in  a  case  like  this ; 

That  the  tender,  made  in  the  libel  of  the  vessel  and  wreckage  to  be  dispoeed 
of  by  the  court,  was  an  abandonment  such  as  the  law  requires ; 

That  the  court  had  power  under  the  statute  and  the  rules  of  the  Supreme 
Court,  to  direct  the  marshal  to  take  property  into  his  custody ;  whether  it 
had  power  to  order  a  sale  by  the  court,  guere. 

Benedict,  J.  This  is  a  proceeding  to  obtain  at  the 
hands  of  this  conrt  a  limitation  of  the  Iial>ility  of  the  owners 
of  the  steamer  John  Bramall,  for  losses  cansed  by  the  strand- 
ing of  that  steamer  at  Little  Gull  Island,  on  the  18th  day  of 
October,  1878,  to  the  value  of  said  vessel  and  her  freight. 

The  libel  avers,  among  other  things : 

That  at  the  time  of  the  said  stranding  the  steamer  was 
bound  on  a  voyage  to  Constantinople,  Turkey,  with  the  fol- 
lowing cargo,  to  wit :  15,790  cases  of  shells,  10,500  cases  of 
bullets,  and. 3  boilers  with  35  pieces  of  fixtures,  all  shipped 
by  the  Winchester  Repeating  Arms  Company,  of  New  Haven, 
Connecticut,  to  be  delivered  to  order  at  the  said  port  of 
Constantinople ;  and  1,604  cases  of  gims  and  840  cases  of 
sabre  bayonets,  all  shipped  by  the  Providence  Tool  Com- 
pany of  Providence,  Bhode  Island,  to  be  delivered  to  order 
at  the  said  port  of  Constantinople  :  That  there  were  no  pas- 
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sengers  on  board  the  said  steamer,  and  she  carried  no  cargo 
except  that  hereinbefore  mentioned  : 

That  at  the  time  of  stranding  as  aforesaid,  and  in  con- 
sequence thereof,  the  steamer  immediately  filled  with  water  : 
That  the  master  secured  the  assistance  of  experienced 
wreckers  to  save  the  said  cargo  and  steamer,  and  caused  the 
greater  portion  of  the  cargo  shipped  by  the  Winchester  Be- 
peating  Arms  Company  to  be  transported  from  the  steamer 
to  New  London  and  to  be  there  stored,  and  delivered  the 
cargo  shipped  by  the  Providence  Tool  Company  to  the 
owners  thereof : 

That  afterwards,  on  the  4th  day  of  February,  1879,  that 
portion  of  the  cargo  shipped  by  the  Wincliester  Bepeating 
Arms  Company  was  claimed  by  the  owners  thereof,  and  was 
delivered  to  them  :  That  no  freight  has  been  paid  or  de- 
manded for  the  carriage  or  transportation  of  any  of  the 
goods  before  mentioned :  That  the  means  adopted  by  the 
master  for  the  preservation  of  the  cargo  were  prompt  and 
efficient,  but  that,  nevertheless,  the  said  cargo  was,  as  your 
libellants  believe,  greatly  damaged  :  That,  all  endeavors  to 
save  the  said  steamer  were  unavailing,  and  she  never  finished 
her  voyage,  but  remained  where  she  stranded,  and  finally 
broke  to  pieces  and  became  a  total  wreck,  though  some  of 
her  tackle  and  furniture  was,  by  the  exertion  of  the  master 
and  crew,  assisted  by  the  said  wreckers,  saved  and  safely 
landed  iA  this  district,  where  it  now  is  : 

That  no  claim  has  been  made  against  the  said  steamer 

or  against  the  libellants  for  damages  occasioned  by  the  said 

stranding,  and  the  libellants  do  not  admit  that  any  just  claim 

for  damages  from  the  shippers  or  owners  of  the  said  cargo, 

or  from  any  one,  exists  against  them  or  the  said  steamer  by 

reason  thereof,  but  allege  that  the  said  damages,  if  any  there 

were,  were  occasioned  solely  by  the  dangers  and  perils  of 
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the  seas  and  navigation,  and  not  by  the  faidt  or  negligence 
of  those  in  charge  of  and  navigating  the  said  steamer ;  and 
they  further  allege  that  whatever  loss,  damage  or  destruc- 
tion of  any  of  the  said  property,  goods  or  merchandize 
shipped  or  put  on  board  of  said  vessel,  or  whatever  loss  or 
damage  has  been  done,  occasioned  or  incurred  by  reason  of 
the  stranding  and  wreck  aforesaid,  has  been  done,  occasioned 
and  incurred  without  the  privity  or  knowledge  of  the  libel- 
lants  and  petitioners,  or  any  of  them  : 

That  as  the  libellants  are  informed  and  believe,  by  the 
general  maritime  law  and  by  sections  4283  and  4284  of  the 
Revised  Statutes  of  the  United  States,  their  liability,  if  any, 
for  loss,  damage  or  injury  by  reason  of  said  stranding  is  lim- 
ited to  their  interest  in  the  said  steamship  and  her  freight, 
and  that  upon  their  surrendering  the  said  vessel,  as  she  lies, 
and  the  freight  earned,  or  giving  stipulation  for  the  value 
thereof  in  this  court,  they  are  entitled  to  the  benefit  of  the 
law  limiting  their  liability  as  aforesaid,  and  to  this  end  the 
libellants  offer  and  tender  such  stipulation  as  to  this  court 
shall  seem  fit. 

"Wherefore  the  libellants  pray  that  in  case  it  should  be 
hereafter  found  that  there  is  any  liability  upon  the  part  of 
said  steamship  or  upon  the  libellants  as  owners  thereof  lor 
damages  occasioned  by  the  stranding  and  wreck  aforesaid, 
which  liability  they  do  not  in  any  manner  admit  but  ex- 
pressly and  wholly  deny,  that  they  may  have  the  benefit  of 
the  aforesaid  limitation  of  liability  under  the  general  mari- 
time law,  and  also  of  the  limitation  of  liability  provided  for 
in  and  by  sections  4283  and  4284  of  the  Revised  Statutes  of 
the  United  States,  and  that  the  total  amount  of  such  liability, 
if  any,  and  of  any  recovery  which  can  be  had  thereon,  shall 
not  exceed  the  amount  or  value  of  the  interest  of  the  libel- 
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lants  as  owners  in  said  steamship  at  the  time  of  said  loss 
and  in  her  pending  freight : 

And  that  this  court  would  make  an  order  for  the  sale  of 
said  steamship  or  for  the  appraisement  of  the  amount  or 
value  of  the  interest  of  the  said  libellants  in  said  steamship 
at  the  time  of  the  loss  and  damage  aforesaid,  and  in  her 
pending  freight,  and  for  the  payment  of  such  amount  into 
court,  or  for  the  giving  of  a  stipulation  with  sureties  for  the 
payment  thereof  into  court  whenever  the  same  shall  be  or- 
dered, and  will  otherwise  order  and  direct  what  shall  be 
done  by  the  libellants  in  this  suit  in  order  to  secure  and 
have  the  benefit  of  the  law  limiting  their  liability  as  in  this 
libel  alleged,  according  to  the  maritime  law  and  the  course 
of  proceedings  of  courts  of  admiralty;  and  upon  compli- 
ance by  the  libellants  with  such  order,  that  a  monition  may 
be  issued  against  all  persons  claiming  any  damages  or  any 
recovery  against  said  steamship  or  her  owners,  citing  them 
to  appear  before  this  court  and  make  due  proof  of  their  re- 
spective claims  and  the  amount  thereof,  if  any  such  claims 
they  have,  at  or  before  a  certain  time  by  this  court  to  be 
named  in  said  writ,  and  that  such  further  notice  be  given  as 
this  court  may  direct,  and  if  any  liability  be  found  to  exist, 
the  court  would  apportion  the  sum  for  which  the  libellants 
may  be  liable  among  the  parties  entitled  thereto,  and  that 
an  order  may  be  made  to  restrain  the  prosecution  pf  all  and 
any  suit  or  suits  against  said  libellants  or  against  said  steam- 
ship in  respect  of  any  such  claim,  as  is  provided  by  the  rules 
and  practice  in  admiralty ;  and  that  the  libellants  may  have 
such  other  and  further  relief  as  to  this  court  shall  seem 
meet,  with  costs  to  be  taxed. 

Upon  the  filing  of  the  libel  an  order  was  made  as  fol- 
lows: 
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^^  On  Tending  and  filing  the  libel  and  petition  of  The 
Bojal  Exchange  Shipping  Companj  (Limited),  Samuel 
Lucais^  George  Bassett^  James  Marsden,  J.  Nicholson, 
Edwaxd  Luinks  W.  Mercer*  Tobias  Smith,  M.  H.  Nicholson, 
David  Warvl.  I.  Hovarvl  and  Samnel  Cocker  against  the 
British  steamer  John  Bramall,  her  engines,  boilers,  tackle, 
apparel,  furniture  and  freight,  and  against  all  persons  inter- 
rening  for  their  iutert^st.  in  a  cause  of  limitation  of  liability, 
ciril  and  maritime,  settiui:  forth  among  other  things,  that  by 
reason  of  the  facts  and  oirvumstances  stated  in  said  libel  and 
petition,  anvl  by  tlie  gt^ucral  maritime  law,  and  by  the  stat- 
utes of  the  Uuit<\l  States,  thev  are  entitled  to  and  claim  the 
benefit  of  limitation  of  UaMlity  for  the  loss,  damage  or  in- 
jury arising  frv>m  the  stran<.ling  of  the  said  steamer  John 
BramalK  on  Little  Gull  Island,  on  the  ISth  dar  of  October, 
1S7S.  and  sustained  by  the  shippers  or  owners  of  the  cai^ 
laden  on  said  steamship,  or  by  any  one  else,  and  praying 
this  court  to  cause  an  appraisement  to  be  had  of  the  amoimt 
or  Talue  of  the  interest  of  the  said  libellants  respectively  in 
said  steamship  at  the  time  of  the  said  loss  and  damage 
referred  to  in  said  libel,  and  in  her  pending  freight ;  and  for 
the  payment  of  such  amount  into  court,  or  for  the  giving  of 
a  stipulation  with  sureties  f>r  the  payment  thereof  into 
court  whenever  the  same  be  ordereil :  and  to  otherwise 
order  and  direct  what  shall  be  done  bv  the  libellants  in  this 
suit  in  order  to  secure  and  have  the  benefit  of  the  law  limit- 
ing their  liability,  and  upon  compliance  by  the  libellants 
with  said  order  to  cause  a  monition  to  be  issued  against  all 
persons  claiming  any  damages  or  any  recovery  against  the 
said  steamship  or  her  owners,  by  reason  of  the  stranding  of 
the  said  steamship  as  aforesaid,  citing  them  to  appear  be- 
fore this  honorable  court  and  make  due  proof  of  their  re- 
•nective  claims  and  the  amount  thereof,  if  any  such  daims 
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they  have,  at  or  before  a  certain  time  by  this  court  to  be 
named  in  said  writ ;  and  that  such  further  notice  be  given  as 
this  court  might  direct,  and  if  any  liability  be  found  to  exist, 
that  the  court  would  apportion  the  sum  for  which  the  libel- 
lants  may  be  liable  among  the^  parties  entitled  thereto ;  and 
to  make  an  order  restraining  the  prosecution  of  all  and  any 
suit  or  suits  against  the  libellants  or  against  the  steamship 
in  respect  of  any  such  claim,  as  is  provided  by  the  rules  and 
practice  in  admiralty,  and  for  such  other  and  further  relief 
as  to  the  court  shall  seem  meet,  it  is  now,  on  motion  of 
Butler,  Stillman  and  Hubbard,  proctors  for  the  libellants 
and  petitioners, 

"  Ordered,  that  all  persons  and  parties  interested,  sus- 
taining damage  or  injury  by  reason  of  the  stranding  afore- 
said, show  cause  before  this  court,  at  the  court  rooms  there- 
of, in  the  United  States  Court  House,  in  the  city  of  Brooklyn 
and  State  of  New  York,  on  the  twelfth  day  of  March,  1879, 
at  eleven  o'clock  in  the  morning  of  that  day,  or  as  soon 
thereafter  as  counsel  can  be  heard,  why  an  appraisement 
should  not  be  made  of  the  said  steamship,  and  of  the  inter- 
est of  the  libellants  respectively  in  said  steamship,  and  in 
her  pending  freight  for  the  voyage  upon  which  she  was 
bound,  and  why  the  libellants  and  petitioners  should  not 
have  such  other,  further  or  different  relief,  or  order,  in  the 
premises  as  may  be  meet  and  proper,  and  in  the  meantime 
and  until  otherwise  ordered  by  this  court,  let  the  commence- 
ment or  prosecution  of  all  or  any  suits  against  the  said  libel- 
lants and  petitioners,  as  owners  of  said  steamship,  for  or  on 
account  of  any  of  the  damages  arising  from  the  stranding 
mentioned  and  referred  to,  be  hereby  enjoined  and  re- 
strained ;  and,  on  like  motion,  it  is  further 

"  Ordered,  that  notice  of  this  order  be  given  to  all  per- 
sons interested,  by  publishing  a  notice  thereof  in  the  Brook- 
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IjB  Daily  Union- Argus  and  in  the  New  Haven  Journal  and 
CouHer^  for  fourteen  days  prior  to  the  return-day  of  this 
order,  and  by  mailing  copies  thereof  to  the  Winchester  Be- 
peating  Arms  Company  of  New  Haven,  Connecticut,  and  to 
the  Providence  Tool  Company  of  Providence,  Ehode  Island, 
and  to  such  other  persons  as  the  libellants'  proctors  may  be 
advised." 

Under  this  order  special  appearances  have  been  en- 
tered by  various  parties  in  interest,  for  the  purpose  of  ob- 
jecting to  the  jurisdiction  of  the  court ;  and  on  behalf  of 
the  Winchester  Bepeating  Arms  Company  special  exceptions 
to  the  libel  have  been  filed. 

One  important  question  thus  raised  is,  whether,  upon 
the  facts  stated  in  the  libel,  the  libellants  are  entitled  to 
have  applied  for  their  benefit  that  rule  of  the  general  mari- 
time law  which  limits  the  liability  of  a  ship-owner  to  the 
value  of  his  ship  and  freight  ? 

In  regard  to  this  question  there  seems  to  be  no  diffi- 
culty. It  appears  by  the  libel  that  the  stranding  out  of 
which  the  libellants'  liability  arose,  occurred  at  a  place 
within  the  territorial  limits  of  the  United  States.  The  libel- 
lants having  seen  fit  to  navigate  their  vessel  within  the  ter- 
ritorial limits  of  the  United  States,  have  subjected  them- 
selves in  the  matter  of  the  extent  of  their  liability  for  acts 
there  done  to  the  laws  of  the  United  States  there  in  force ; 
and  as  the  statutes  of  the  United  States  "  are  to  be  given 
full  operation  in  all  cases  occurring  within  the  limits  of  the 
binding  obligation  of  these  statutes  "  (Story,  Conflict  of  Laws, 
sect.  373-g) — that  is  to  say,  in  all  cases  arising  within  the 
limits  of  the  United  States — the  extent  of  the  libellants' 
liability,  caused  by  the  stranding  set  forth  in  the  libel,  is  to 
be  determined  according  to  the  statute  law  of  the  XJuited 
States  upon  the  subject  of  the  limit  of  the  liability  of  owners 
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of  ships,  now  to  be  found  in  sections  4283  and  4284  of  the 
Revised  Statutes  of  the  United  States.  And  as  the  libel- 
lants  are  to  be  judged  in  respect  to  the  extent  of  their  liabil- 
ity by  those  statutory  provisions,  they  are  entitled  to  claim 
any  benefit  afforded  by  those  same  provisions. 

In  the  case  of  Thomassen  v.  Whitwell,  before  this  court, 
(9  Ben.  403,  458,)  the  application  of  these  provisions  of  the 
statutes  of  the  United  States  was  denied  to  certain  foreign- 
ers, and  the  rule  of  the  general  maritime  law  was  applied  in 
their  behalf;  but  in  that  case  the  liability  arose  out  of  a  col- 
lision on  the  high  seas  beyond  the  territorial  limits  of  the 
United  States,  where,  as  this  court  held,  the  statutes  of  the 
United  States  had  no  effect,  and  where  the  only  law  of  the 
place  was  the  general  maritime  law,  which  by  comity  courts 
of  admiralty  are  permitted  in  a  proper  case  to  administer. 
That  decision  is  supported  by  the  decisions  of  the  Eng- 
lish courts  upon  a  similar  question.  {Oqpe  v.  Doherty,  2  De 
Gex  &  J.  614  ;  The  Wild  Ranger y  1  Lush.  553  ;  TJie  General 
Iron  Screw  Collier  Co,  v.  Schmnan,  29  L.  R.  Ch.  877.) 

The  principle  upon  which  this  court  proceeded  in  the 
case  referred  to  was  acted  upon  by  the  Supreme  Court  of 
the  United  States  in  Smith  v.  Condry  (1  How.  28),  where  it 
said :  "  The  collision  having  taken  place  in  the  port  of 
Liverpool,  the  rights  of  the  parties  depend  upon  the  provis- 
ions of  the  British  statutes  there  in  force." 

The  question  presented  in  England  by  the  English  Act 
of  1862,  is  a  different  question  from  that  which  arose  in  the 
cases  above  referred  to,  and  different  also  from  that  which 
arises  under  our  statute. 

For  these  reasons,  I  am  of  the  opinion  that  the  present 
libel,  in  so  far  as  it  seeks  at  the  hands  of  this  court  an  ap- 
plication of  the  rule  of  the  general  maritime  law,  is  bad. 
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I  next  proceed  to  inquire  whether,  upon  the  facts  stated 
in  the  libel,  any  benefit  is  afforded  the  libellants  by  the  pro- 
visions  of  the  statutes  of  the  United  States  above  referred 
to.  Here  the  contention  on  the  part  of  the  objectors  is,  that 
inasmuch  as  it  appears  on  the  face  of  the  libel  that  no  action 
has  been  instituted  either  against  the  libellants  in  personam 
or  against  their  ship  in  rem  to  recover  for  the  losses  caused 
by  the  stranding  in  question,  this  court  has  no  jurisdiction 
under  the  statute  to  entertain  an  action  instituted  by  these 
ship-owners  for  the  purpose  of  effecting  a  distribution  of  the 
value  of  their  ship  among  those  having  valid  claims  for  such 
losses,  and  of  obtaining  protection  against  future  proceed- 
ings to  recover  for  such  losses. 

The  argument  is,  that  the  Supreme  Court  of  the  United 
States,  by  the  language  used  when  deciding  the  case  of  JTis 
A\)nnrh  Co,  v.  Wright  {V6  Wall.  104),  and  in  framing  rules 
of  1872  (Admiralty  Kules  54,  65,  56,  57),  for  the  purpose  of 
regxilating  the  method  for  obtaining  the  benefit  of  the  stat- 
ute, have  in  effect  construed  the  statute  as  applicable  only 
in  cases  where  suits  have  been  instituted  either  against  the 
ship-owner  or  his  ship. 

It  is  evident  that  the  Supreme  Court,  when  deciding 
the  case  of  The  Noricich  Co,  v.  Wright^  as  well  as  in  framing 
the  rules  of  1872,  had  in  mind  no  cases  save  those  where 
suits  have  been  instituted  against  the  ship-owner  or  his  ship. 
But  it  cannot,  I  think,  be  supposed  that  it  was  intended  by 
the  court  to  declare  that  the  operation  of  the  statute  was  to 
be  limited  to  cases  of  that  description.  The  case  then  be- 
fore the  court  was  one  where  suits  had  been  instituted.  No 
question  was  made  in  regard  to  cases  where  no  suits  have 
been  begun,  and  neither  the  decision  referred  to  nor  the 
rules  can  properly  be  held  by  implication  to  furnish  author- 
ity adverse  to  such  a  case. 


JUNE,  1879.  505 


The  Steamship  John  Bromall. 


In  the  absence  of  any  previous  authoritative  construc- 
tion of  the  statute,  the  language  of  the  Act,  as  iinderstood 
by  this  court,  must,  therefore,  on  this  occasion,  control  the 
determination.  Looking  to  the  siatute  itself,  I  am  unable 
to  find  in  it  any  words  of  limitation  by  which  to  determine 
that  its  operation  is  to  be  confined  to  cases  where  actions 
have  been  instituted  to  recover  for  losses,  and  against  which 
relief  is  sought.  No  such  words  of  limitation  have  been 
pointed  out  by  the  advocates  of  the  objectors.  The  language 
is  as  follows  :  "  The  liability  of  the  owner  of  any  vessel  for 
any  embezzlement,  loss,  etc.,  *  *  *  *  done,  occasioned  or 
incurred  without  the  privity  or  knowledge  of  such  owner  or 
owners,  shall  in  no  case  exceed  the  amoimt  or  value  of  the 
interest  of  such  owner  in  such  vessel  and  her  freight  then 
pending."  (R.  S.  Section  4283.)  These  words  appear  to  me  to 
be  intended  to  give  to  the  provision  effect  under  all  circum- 
stances, and  such  an  intention  is  in  harmony  with  the  object 
of  the  statute. 

But  it  is  further  said  there  is  no  provision  in  section 
4283  which  authorizes  an  action  on  the  part  of  the  ship- 
owner to  obtain  the  benefit  of  the  provision,  and  the  section 
must  therefore  necessarily  be  considered  to  confer  simply  a 
right  of  defence  against  actions  brought. 

I  know  not  on  what  groimd  so  to  hold.  Clearly  section 
4283  confers  upon  the  ship-owner  a  right  to  a  limitation  of 
his  liability  in  any  case  where  losses  such  as  the  statute  de- 
scribes occur.  How,  then,  can  he  be  denied  access  to  a 
Court  of  Admiralty, — being  a  Court  of  Equity,  and,  as  now 
settled,  having  full  jurisdiction  of  the  subject-matter, — for 
the  purpose  of  asserting  that  right  ? 

The  language  of  the  Supreme  Court  in   The  Noi^wich 

and  New  York  Transportation  Co.  v  Wright^  where  it  is  said ; 

"  Congress  might  have  invested  the  Circuit  Courts  of  the 
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United  States  with  the  jurisdiction  of  snch  cases  by  biD  in 
eqnit J,"  indicates  an  opinion  by  that  conrt  that  any  right 
nnder  this  statute  that  could  be  enforced  by  a  bill  in  equity 
before  the  chancellor,  can  be  enforced  bv  libel  in  a  Court  of 
Admiralty.  A  proceeding  like  the  present  is  quite  analo- 
gous, in  respect  to  the  principle  which  permits  the  action  to 
be  brought,  to  bills  of  peace,  bills  to  set  aside  contracts 
tainted  with  fraud  or  entered  into  by  mistake,  which  are 
common  in  Courts  of  Chancery. 

Here  the  vessel  lies  sunk  on  Little  Gull  Island,  but,  as 
the  libel  shows,  these  ship-owners  have  in  their  possession 
wreckage  saved  from  the  vessel  which  they  desire  to  aban- 
don for  distribution  among  those  claiming  losses.  This 
property  they  cannot  sell  without  danger  of  aiBecting  their 
right  to  a  limitation  of  their  liability.  No  creditor  has  pur- 
sued them  or  this  property,  although  they  have  had  the 
wreckage  for  some  six  months.  There  are  parties  who  claim 
to  hold  them  responsible  for  the  consequences  of  the  strand- 
ing of  the  vessel,  who  delay  the  institution  of  their  ac- 
tions. Under  these  circumstances  there  seems  to  be  a  plain 
equity  in  the  application  of  these  ship-owners  to  be  per- 
mitted now  to  abandon  their  vessel  and  have  an  adjudica- 
tion as  to  the  extent  of  their  liability  arising  out  of  the 
stranding  in  question.  Nor  is  it  seen  how  the  rights  of  any 
one  can  be  prejudiced  by  such  a  course. 

For  these  reasons  I  am  of  the  opinion  that  the  right 
conferred  by  section  4283  of  the  Bevised  Statutes  of  the 
United  States  affords  a  legal  foundation  for  the  present  pro- 
ceeding. 

But  if  not,  then  I  am  of  the  opinion  that  this  proceed- 
ing is  an  appropriate  proceeding  within  the  meaning  of  sec- 
tion 4284.  Here  the  contention  of  the  objectors  is,  that  the 
proceeding  of  the  libellants  is  not  such  a  proceeding  as  is 
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authorized  by  section  4284,  because  the  libellants  do  not 
admit  any  liability  at  all.  It  is  said  the  only  proceeding 
authorized  by  section  4284,  is  a  proceeding  for  the  single 
purpose  of  apportioning  a  sum  of  money  for  which  a  ship- 
owner is  liable,  and  upon  the  face  of  this  libel  there  is  no 
such  sum,  because  the  libellants  deny  all  liability. 

A  similar  objection  was  overruled  by  Judge  Blatchford 
in  the  case  oi.The  Oceanus  (6  Ben.  p.  124).  Since  the  pro- 
mulgation by  the  Supreme  Court  of  the  United  States  of  the 
rules  of  1872,  wherein  is  contained  an  express  provision  per- 
mitting a  denial  of  the  ship-owner's  liability,  it  cannot  be 
considered  open  to  the  District  Courts  to  reject  a  proceed- 
ing as  not  authorized  by  section  4284,  because  a  denial  of 
all  liability  is  one  feature  of  the  proceeding, 

I  have  thus  reached  the  conclusion  that  this  proceeding 
can  be  maintained  as  a  proceeding  duly  authorized  by  law, 
in  which  it  is  competent  for  a  Court  of  Admiralty  to  grant 
to  these  libellants  the  relief  prayed  for,  by  virtue  of  the  stat- 
utory laws  of  the  United  States,  to  which  reference  has  been 
made. 

It  is  next  to  be  considered  whether  the  proceeding  has 
been  instituted  in  a  proper  district.  It  appears  from  the 
libel  that  the  stranding  in  question  occurred  within  the  ter- 
ritorial limits  of  this  district ;  and,  also,  that  the  property 
which  the  ship-owner  seeks  to  abandon,  is  within  this  dis- 
trict, and  that  no  suit  has  been  instituted  in  any  other  dis- 
trict. These  facts  make  this  a  proper  district,  at  least,  in 
which  to  institute  a  proceeding  looking  to  the  distribution 
of  this  property. 

There  remains  to  consider  several  questions  of  less  im- 
portance raised  by  the  special  exceptions  filed  to  this  libel. 
One  objection  so  raised,  is  that  the  libel  does  not  conform 
to  the  twenty-third  Admiralty  rule,  which  provides,  that  if 
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the  action  be  in  persoiiayn,  the  places  of  residence  of  the 
parties  must  be  stated.  This  proceeding,  it  is  said,  is  an 
action  in  personam^  and  the  libel  is  defective  in  omitting  to 
state  the  residence  of  the  libellants.  I  have  on  a  former  oc- 
casion expressed  the  opinion  that  a  proceeding  under  these 
sections  of  the  statutes  of  the  United  States,  is  in  its  nature 
an  action  m  personam.  The  opinion  that  it  is  a  proceeding 
in  rem  has  been  expressed  by  Judge  Blatchford,  in  the  case 
of  The  Oceanus.  (6  Ben.  124.)  But  whether  the  proceeding 
be  in  personarn  or  in  rein^  or  whether  it  partakes  of  the  char- 
acter of  a  proceeding  both  in  personam,  and  in  rem,  is  not  an 
important  question  here,  for  aside  from  the  twenty-third  Ad- 
miralty rule,  there  is  a  good  reason  why  the  residence  of  the 
libellant  should  be  stated  in  all  cases  where  it  is  sought  to 
invoke  the  rule  of  the  maritime  law  in  regard  to  the  limita- 
tion of  a  ship-owner's  liability.  That  reason  is,  that  the  ac- 
tion of  the  court  may  depend  upon  the  residence  of  the  par- 
ties making  the  application.  In  this  case,  for  instance,  the 
libellants  are  conceded  to  be  British  subjects,  residents  of 
Oroat  Britain  ;  and  inasmuch  as  by  the  present  statute  law 
of  England,  British  courts  are  forbidden  to  administer  the 
general  rule  of  the  maritime  law  even  in  cases  arising  on  the 
liigh  seas,  and  between  foreigners,  it  may  be  that  American 
courts  will  not  feel  bound  to  entertain  the  prayer  of  British 
subjects  for  the  benefit  of  the  rule  of  the  maritime  law  to 
tlie  detriment  of  citizens  of  the  United  States.  The  libel 
should  therefore  state  the  nationality  and  residence  of  the 
libeHants,  in  order  to  enable  that  question  to  be  presented 
to  tlic  court  at  the  commencement  of  proceedings,  and  by 
exception  to  the  libel. 

The  next  objection  to  the  libel  is,  that  it  mingles  to- 
gether two  distinct  rights  having  different  sources,  viz.,  a 
right  arising  under  the  general  maritime  law,  and  a  right 
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arising  under  the  statute  of  the  United  States.  The  libel 
describes  a  certain  state  of  facts,  and  upon  those  facts  claims 
alternative  relief.  The  principle  upon  which  the  practice  of 
the  Admiralty  Court  rests,  namely,  to  give  despatch,  avoid 
circuity  or  multiplication  of  actions,  and  to  afford  any  relief 
that  the  facts  may  justify,  and  that  is  in  accordance  with 
equity,  will  surely  permit  the  demanding  alternative  relief  in 
a  case  like  this.  The  libel  is  not  therefore  defective,  because 
it  is  a  libel  with  a  double  aspect. 

Lastly,  it  has  been  said  that  the  libel  does  not  make  an 
absolute  tender  of  the  vessel  and  wreckage,  to  be  distributed 
by  this  court ;  but  while  it  tenders  with  one  hand,  with- 
draws the  tender  with  the  other.  I  do  not  so  read  the  libel. 
As  understood  by  me,  and  also  as  understood  by  the  libel- 
lants,  according  to  their  contention  here,  the  libel  tenders 
an  absolute  surrender  of  the  vessel  and  the  wreckage  in  the 
hands  of  the  libellants,  to  the  custody  of  this  court,  to  be 
disposed  of  according  to  the  order  of  this  court,  and  in  case 
the  proceedings  be  entertained,  it  will  be  impossible  after- 
wards to  withdraw  the  fund  from  the  control  of  the  court. 
Of  course,  if  upon  the  final  determination  of  the  cause,  it  be 
held  that  there  is  no  valid  claim  upon  this  property  for 
losses  occasioned  by  the  stranding  in  question,  it  will  then 
be  open  to^the  libellants  to  ask  at  the  hands  of  the  court  a 
re-payment  of  the  fund  to  them — but  none  the  less  is  there 
the  absolute  abandonment  which  the  law  requires. 

I  have  now  considered  all  the  questions  upon  which  my 
opinion  has  been  sought,  and  the  result  is,  that  with  an 
amendment  showing  the  residence  of  the  libellants,  as  to 
which  there  is  no  dispute,  the  libel  will  be  entertained  and 
an  order  made  for  the  ascertainment  of  the  interest  of  the 
libellants  in  the  said  vessel  at  the  time  of  the  loss  and  dam- 
age mentioned,  and  for  the  payment  of  such  sum  into  the 
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registry  of  the  <;ourt,  and  that  a  monition  thereupon  issue 
according  to  the  prayer  of  the  libel. 


Subsequently,  on  the  16th  of  July,  the  following  decision 
was  made : 

Benedict,  J.  Upon  settlement  of  the  order  to  be  made 
in  pursuance  of  the  decision  of  this  court  in  this  cause  upon 
the  exceptions,  rendered  Jime  21st,  1879,  the  point  has  been 
made,  that  no  authority  in  law.  exists  by  which  the  court  can 
direct  the  marshal  to  take  into  his  custody  the  property 
which  the  libellants  desire  to  surrender  to  the  court  for  dis- 
tribution among  those  who  may  be  found  entitled  to  share 
therein. 

The  statute,  it  is  said,  confers  no  authority  save  only  to 
apportion  a  sum  of  money  or  to  appoint  a  trustee,  to  whom 
the  ship-owner  may  transfer  his  interest  in  the  vessel,  and 
the  only  authority  conferred  by  the  Admiralty  rules  is  to 
authorize  payment  into  court  of  the  value  of  the  ship-owner's 
interest  in  the  ship  and  freight,  or  to  accept  a  stipulation  for 
the  payment  of  such  value,  or  for  the  transfer  of  the  interest 
to  a  trustee  to  be  appointed  by  the  court. 

Upon  examining  the  libel  it  will  be  noticed  that  it  con- 
tains no  prayer  to  be  allowed  to  make  a  transfer  to  a  trustee, 
nor  for  the  appointment  of  a  trustee  to  accept  such  a  trans- 
fer. The  only  prayer  is  that  the  court  woidd  order  the  sale 
of  the  vessel,  or  for  the  appraisement  of  the  value  of  the  vessel 
adn  her  pending  freight,  and  for  the  payment  thereof  into 
court,  or  for  the  giving  a  stipulation  for  the  payment  thereof 
into  court. 

While  the  libel  thus  appears  to  ask  this  court  to  sell  the 
vessel,  and  may  be  considered  as  asking  that  all  things  be 
done  necessary  to  accomplish  such  a  sale  and   realize  the 
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proceeds  which  would  involve  taking  the  vessel  into  custody, 
there  are  no  facts  averred  in  the  libel  or  presented  by  affi- 
davit showing  any  necessity  for  a  sale  by  the  court.  There- 
fore, while  not  intending  to  decide  for  or  against  the  existence 
of  the  power  to  sell  in  a  proper  case,  I  have  no  hesitation  in 
saying  that  circumstances  will  be  required  to  warrant  the 
adoption  of  any  methods  of  procedure  other  than  those 
which  have  been  formally  approved  by  the  Supreme  Court 
in  the  Admiralty  Bules.  No  such  circumstances  are  here 
shown  and  the  order  must  therefore  be  for  the  appointment 
of  appraisers  and  a  payment  into  court  of  the  appraised 
value. 

Proctors  for  libellants,  Butler,  Stillman  <&  Iluhbard. 

Proctors  for  Winchester  Arms  Co.  et  al.,  Hobinson  <fe 
Scribiier,  and  R.  D,  Benedict 

Proctors  for  Atlantic  Mutual  Ins.  Co.  et  aL,  Scudder  <& 
Ca7*ter. 


NoTB. — A  statement  of  the  practice  followed  in  this  case  may  be  of  value 
to  those  investigating  the  subject. 

Upon  the  rendition  of  the  above  opinion  as  to  the  appraisal  of  the  prop- 
erty, the  libel  was  amended  by  leave  of  court  on  notice,  so  as  to  pray  for  the 
appointment  of  a  trustee  by  the  court  to  whom  the  petitioners  might  transfer 
their  interest  in  the  vessel  and  freight  pending,  for  the  benefit  of  those  per- 
sons sustaining  loss  or  damage  by  reason  of  the  stranding  of  the  steamer  who 
should  thereafter  prove  any  claim.  A  trustee  was  thereupon  appointed,  to 
whom  the  libellants  transferred  and  assigned  in  due  form  all  of  their  several 
and  joint  interests  in  the  stranded  steamer  and  her  freight  pending.  A  moni- 
tion was  issued  to  the  marshal  of  the  district  to  summon  all  persons  claiming 
to  have  sustained  damage  or  loss  by  reason  of  the  stranding  of  the  steamer,  to 
appear  before  a  commissioner  appointed  for  the  purpose,  to  prove  their  claims 
within  three  months.  Meantime  the  trustee  obtained  leave  of  court,  on  notice 
to  all  parties  who  had  appeared  in  the  matter,  to  sell  the  wreck  of  the  steamer 
as  perishable ;  the  sale  realized  $2,100.  Upon  the  return-day  of  the  monition, 
no  claimants  having  appeared  before  the  commissioner,  default  was  noted. 
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and  tbereaf  ler  a  final  decree  was  entered,  granting  the  prayer  of  the  petition 
for  limitation  of  liability.  The  troatee  sold  the  wreckage,  consisting  of 
chains,  hawsers,  rigging,  sails,  etc.,  and  also  the  interest  of  the  libellants  in 
the  freight  pending,  at  public  anctioD,  realizing  f3U8.90 :  and  thereafter  pe- 
litioDed  the  court  for  leave  to  pay  the  whole  amount  received  by  him 
into  court,  and  to  be  allowed  his  reasonable  compensation  for  services.  A 
reference  was  ordered  to  determine  the  amount  of  services  and  the  proper 
compensation  therefor,  the  report  of  the  referee  was  confirmed  on  notice  to 
proctors  of  all  parties  who  had  appeared  in  the  matten  and  the  balance  found 
to  be  in  the  trustee's  hands,  being  by  him  paid  into  the  registry  of  the  court 
to  await  the  claims  of  any  persons  who  might  have  suffered  damage  as  afore« 
said,  the  trustee  was  discharged,  and  proceedings  under  this  petition  ended. 


^otttbent  §i$t¥i(t  of  ^eur  Ifork 


JTLY,  1879. 

THE  STEAMSHIP  HAMMONIA. 

Passengeb*8  Contract. — Cohtagious  Disease. — Duty  of  Master. — 

JUBISDIOnON. 

F.  filed  a  libel  against  a  steamship,  ailing  that  he  took  passage  on  her  for 
Hamburg,  with  his  wife  and  son,  and  that  when  two  days  out  from  New 
York,  the  master  compelled  them  to  leave  the  stateroom  in  the  first  cabin 
and  confined  them  during  the  voyage,  in  another  room  which  was  unfit  for 
them.  It  appeared  that  the  child  was  taken  with  an  attack  of  small-pox 
or  varioloid,  and  that  the  master  of  the  ship  directed  the  child  to  be  re- 
moved to  the  steward's  room,  telling  the  father  and  mother  that,  if  they 
went  with  it  they  must  stay  and  would  not  be  allowed  to  come  into  the  first 
cabin  again,  and  accordingly  they  were  all  removed  and  were  not  allowed 
thereafter  to  come  to  the  first  cabin : 
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Seldj  That  the  court  had  juriBdictioD  of  the  cause  of  action ; 

That  the  act  of  the  master  was  but  the  performance  of  his  duty  towards  the 

other  passengers ; 
That  the  accommodations  provided  were  reasonable,  and  that  there  was  no 

unreasonable  confinement,  and  that  the  libellant  had  no  cause  of  action. 

I 

Choate,  J.  The  libellant  in  this  suit,  Henry  A.  Fleisch- 
mann,  took  a  first-class  passage  for  himself,  his  wife  and  son, 
a  boy  of  three  and  a  half  years  old,  on  board  the  steamship 
Hammonia,  in  April,  1873,  for  Hamburg.  He  complains  in 
his  libel  that,  when  two  days  out  from  New  York,  the  master 
compelled  them  to  leave  the  state-room  in  the  first  cabin 
upper  saloon,  and  confined  them  without  cause  in  another 
room  opposite  the  kitchen  and  known  as  the  steward's  room  i 
that  from  the  5th  to  the  lith  of  April  they  were  all  confined 
in  this  room  and  not  allowed  to  leave  it  "  for  air,  or  exercise, 
or  to  fulfil  the  calls  of  nature ;  "  that  this  room  "  was  filled 
with  bad  odor,  was  filthy,  overrun  with  rats,  cockroaches 
and  other  vermin,  and  was  not  suitable  for  nor  fitted  or  in- 
tended for  the  accommodation  of  three  persons ; "  that  the 
libellant  and  his  son  were  obliged  to  "sleep  in  and  occupy  the 
same  berth,"  and  that  he  was  often  "  bitten  by  rats  which 
infested  said  room,"  and  that  "  when  he  expostulated  and 
demanded  that  he  should  have  the  stateroom  which  he  had 
engaged,"  the  master  "  insolently  refused."  And  he  claims 
damages  in  the  sum  of  $10,000,  alleging  not  only  the  loss 
and  deprivation  of  the  comforts  and  accommodations  en- 
gaged and  agreed  to  be  furnished  to  him  and  his  family,  but 
great  bodily  and  mental  "  distress  and  agony,"  and  injury  to 
health  during  the  voyage  and  for  a  long  time  afterwards,  re- 
sulting from  the  confinement  in  said  room.  Upon  the  trial 
the  libellant  was  allowed  to  amend  his  libel,  alleging  injuries 
to  his  baggage  from  the  gnawing  of  his  trunks  by  rats.     The 

defence  is  that  the  child  had  the  small-pox,  and  that  it  be- 

65 


iT^  ^  CT-IZHZr  ZJ^nD  T   'W  3KW  T«>«Ut 


im  T-ii-3.  "ill*-  3iLissr*-r  !-i.i£*r^i  i.m  t'  Te  r»ffl«:v»?*i  to  the  ehief 
-^a-T  ir .  i  r  •  ai .  imr  zi*-^  -w-r^  j:i5:rmje*i  «hafi  if  tteT  le- 
aiiuii*-:  -r-.T^  "Li.-  "tLl-L  11-;'  !*'rL»:  n:t  Te  illow^l  so  go  into 
•Litr  Ir^  ri  i-i  :r  mlmz^  wzzIl  tin*  ':di»^r  Dosfieisers :  that 
'Li^-s*t  -rr-'nir:'  c:*  v-rirr  a*^:tt^j»iarT  :i:  rrrv*»!i^  thie  ^iisease  from 
*rr>?i.-'  -!.-  ijit:'!;^  "Lif*  TJU^^^rrHiT^rs  :*aii  iT^w.  A^ii  the  clmim- 
IS."?  :-ii'  -3.  iZ  riLir^r  rvir*»^."3  •:j.»f  'ir^sm^ii'^S'  ot  the  Kbel  as 

•7^  k2.i  i  ix-ines  sajSereti  bv  the  libel- 
•  :  j-s  Ts-j^f  Ai'i  i^'a.  hiiii  Hiro  ill  ine  aTezments  as  to 
zjiji  fltjij  iH'i  iziTr'c^fr  .-:£i«iiii':a  r-t  tlie  r>?iii  to  which  they 

T!i«Tr«*  s  a*'^  i»:n'*c  liLis  ^r  •s>  ^!•:■G^t  ias  JTnisdiotioa  <rf  the 

r.  ti:w.  4-'.* 

T:i*rr»*  sm  c«*  -•>  iri^tL  4l*«o.  tiiat  tri-»  master  of  a  ship 
h.v&  Ainzirirj.  azi«i  *hAt  it  is  his  d:irr.  in  ease  of  the  appear- 
i-'2>r  -^t  1 .1  tr  -^r- --Ts.  and  iiLi^«ti  :■■!*  disease,  to  isolate  the  sick 
r-rr^jn  frozi  aZ  rrli-rrs  on.  SxinL  «*>  far  as  it  can  be  done 
wiih  a  reaa«:-:iar>  i^e-z^iri  to  bis  ot?aifort  and  welfare,  so  as  to 
prjtirt:-t  fro2i  infecti'-Hi  as  fir  as  p^esible  the  other  passen- 
g*5^rs  an  i  the  crew.  And  in  this  case,  np^n  the  master's  re- 
ceivir<r  infomiAnon  from  the  phjsieian  that  the  disease  was 
small-pox^  he  diii  no  more  than  hts  duty  in  remoTing  the 
child  from  the  first  cabin :  and  the  restraint  pat  npon  the 
parents  who  went  with  him  to  another  part  of  the  ship,  in 
prerenting  them,  while  liTing  in  the  room  with  the  child, 
from  going  into  the  first  cabin  again,  was  reasonable  and 
proper.  The  fact  that  the  daimants  had  sold  the  Ubellant 
first-class  tickets  and  assigned  to  him  a  room  in  the  first 
cabin,  with  the  comforts  and  accommodations  appertaining 
thereto,  did  not  and  conld  not  abridge  the  master's  author- 
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ity  in  this  respect.  The  safety  of  the  ship  and  the  passen- 
gers and  the  ship's  company  is  the  first  consideration  with 
the  master,  and  overrides  any  special  assignment  to  a  pas- 
senger of  particular  accommodations,  where  the  continuance 
of  the  enioyment  by  him  of  such  special  accommodations 
wHl  during  the  voyage  seriously  endanger  the  Uves  or  the 
health  of  all  on  board.  I  think  the  testimony  shows  that  in 
this  case  the  child  had  a  very  light  case  of  small-pox  or 
varioloid,  and  that  his  removal  from  the  state-room  in  the 
first  cabin  was  necessary  and  proper. 

The  libellant  has  testified  to  nearly  all  the  discomforts, 
inconveniencies  and  injuries  set  forth  in  the  libel  and  some 
others  as  serious,  except  that  there  is  no  evidence  offered  of 
any  ill  health  resulting  from  the  alleged  confinement ;  but  on 
all  the  material  points  in  respect  to  the  manner  in  which  the 
change  of  rooms  was  effected  and  the  hardships  and  discom- 
forts attending  and  following  it,  the  libellant  is  contradicted 
and  his  statements  shown  not  to  be  founded  in  fact.  The 
proof  is  that  the  chief  steward's  room  was  fitted  with  two 
berths  and  a  sofa  ;  that  it  was  a  suitable  room  for  three  per- 
sons ;  that  the  libellant  was  not  obliged  to  sleep  in  the  same 
berth  with  his  son  ;  that  the  room  was  well  ventilated  and 
comfortable ;  that  it  was  not  filled  with  bad  odors  from  the 
kitchen  ;  that  the  libellant  and  his  wife  were  not  confined  in 
the  room ;  that  he  was  not  restrained  in  any  way  from  going 
to  other  parts  of  the  ship-  except  the  first  cabin  ;  that  he 
went  when  he  pleased  on  deck ;  that  he  went  into  the  smok- 
ing room  and  elsewhere ;  that  his  wife  was  not  prevented 
from  leaving  the  room  ;  that  she  occasionally  went  on  deck  ; 
that  one  servant  was  specially  detailed  to  wait  on  them  and 
that  they  had  as  much  comfort  and  as  good  accommodations 
as  their  exclusion  from  the  first  cabin  rendered  possible  ; 
that  the  steward's  room  itself  was  substantially  fited  up  as 
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weD  as  the  stakrroonis,  and  when  tlie  ship  was  foil  it 
ocettpied  in  first  cabin  paaaengere.  Hie  fibeOant  tfrtifiea 
that  it  wan  infested  bj  rata  and  cockroadies,  and  that  he 
c^noplained  of  the  rat8  to  the  captain  and  that  the  captain 
paiMed  the  matter  off  as  a  joke.  I  am  satisfied  bam  ihe 
testimony  of  the  captain,  and  the  seaman  vfao  serred  the 
lj}jeIlant*H  familj,  and  the  doctor,  that  this  stoiT  about  the 
rats  and  cockroaches  is  greatly  exaggerated  €fr  vfaoDj  nn- 
founded*  It  is  certainly  proved  that  he  made  no  complaints 
of  the  room ;  on  the  contrarr.  that  he  expressed  himself  mncb 
pleased  with  it,  and  with  the  manner  in  which  he  was  treated. 
That  the  Ubellant  and  his  wife  suffered  some  inconTcniences 
from  their  necessary  isolation  from  the  rest  of  the  passen- 
gers, is  nndoabtedly  true  ;  but  these  were  as  slight  as  could 
be  expected,  under  the  circumstances,  and  were  not  aggra- 
Tsted  by  any  neglect  or  ill-treatment  on  the  part  of  the  mas- 
ter or  officers  of  the  ship.  They  left  the  ship  Toluntarily  at 
Cherbourg.  At  that  time  they  made  no  complaint  of  iD- 
trestment.  The  Ubellant  has  failed  to  make  out  any  cause 
of  action. 

Libel  dismissed,  with  costs. 

For  Ubellant,  CAas.  E.  Soule  and  Geo.  K  BetU. 
For  claimants,  liedfield  dk  Hill, 


JULY,  -1879.  517 


Jaycox  «.  Alonzo  R.  and  Sarah  E.  Chapman. 


JULY,  1879. 

WILLIAM  E.  JAYCOX  vs.  ALONZO  E.  CHAPMAN 

AND  SAEAH  E.  CHAPMAN. 

FoBEiGN  Attachment.— Bond.— Surety.— Praotick. 

A  libel  being  filed  against  a  man  and  his^wife,  and  process  with  a  clause  of 
foreign  attachment  having  issued,  the  marshal  attached  property.  The 
wife  filed  a  claim  to  the  property  and  gave  a  bond  under  the  Act  of  1847. 
The  libellant  examined  the  sureties  as  to  their  sufficiency  and  they,  having 
justified,  the  property  was  discharged.  The  cause  was  thereafter  tried  and 
resulted  in  a  decree  in  favor  of  the  libellant  against  the  husband,  and  a  dis- 
missal of  the  libel  against  the  wife.  The  libellant  moved  for  a  decree  that 
the  sureties  on  the  bond  pay  the  decree  against  the  husband,  on  the  ground 
that  it  had  appeared  on  the  trial  that  the  property  attached  and  delivered 
up  on  the  giving  of  the  bond,  was  really  the  property  of  the  husband : 

Rddf  That,  whether  it  was  irregular  practice  or  not,  to  file  a  claim  in  an  ac- 
tion in  personam,  nevertheless  the  sureties  could  not  be  held  beyond  the 
terms  Of  the  bond  which  they  had  signed ;  and  that  by  that  bond  they  had 
only  become  sureties  for  the  perfomiance  by  the  wife  of  any  decree  against 
her  and  could  not  be  called  on  to  pay  the  decree  against  the  husband. 

Choate,  J.  In  this  case  a  decree  haying  been  rendered 
against  the  defendant  Alonzo  B.  Chapman  and  in  favor  of 
Sarah  E.  Cliapman,  dismissing  the  libel  as  against  her,  it  is 
now  insisted  that  the  stipulators  upon  a  bond  given  by  her 
upon  the  release  of  certain  vessels  attached  under  the  pro- 
cess of  foreign  attachment,  are  bound  by  the  terms  of  their 
bond  to  pay  the  decree  against  Alonzo  R.  Chapman.  May 
28th,  1877,  the  marshal  attached  the  vessels.  May  29th,  the 
defendant,  Sarah  E.  Chapman,  filed  a  claim  for  the  said 
vessels  in  the  form  usual  in  case  of  the  attachment  of  vessels 
by  process  in  rem.     She  filed,  also,  a  stipulation  for  costs 
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and  ft  br>ti<l,  confonnaMj  to  the  reqniremeiitB  ol  the  Act  ct 
March  Srd,  1847,  the  ccmdition  of  the  bond  being :  ^  That  if 
the  aVx^ve  fxniDden  Sarah  E.  Chapman,  claimant,  and  Francis 
F.  Bnrl/J  and  William  £.  Chapman  soreties,  shall  abide  by 
and  p^;rform  the  decree  of  thiii  court,  then  this  obl^ation 
ahall  be  void,  otherwise  the  same  shall  be  and  remain  in  foil 
force  and  virtne,*^  The  libellant  had  notice  of  the  daim  and 
the  bond  offered,  and  the  sureties  were  examined  as  to  their 
rafficiencv,  and,  thej  having  justified,  the  property  was 
delivered  to  the  claimant. 

It  is  DOW  insisted  that  the  practice  of  filing  a  d^iim  in  a 
suit  in  per$on/ira  is  irregnlar  and  without  warrant  of  any 
Htatnte  or  rule  of  coart ;  that  the  bond  takes  the  place  of  the 
property  di.Hcharged,  and  if  that  was  the  property,  not  of 
Harali  £.  Chapman,  but  of  Alonzo  B.  Chapman,  as  is  now 
contended  bv  the  lil>ellaDt,  the  sureties  are  bound  by  the 
bond  to  pay  the  decree  against  him. 

It  is  unnecessar}'  to  determine  whether  the  practice 
which  has  grown  up  in  such  cases  is  regular  or  not,  because 
it  is  very  plain  that  the  stipulators  cannot  be  bound  on  their 
bond  beyond  its  terms*  fairly  understood.  The  libellant  had 
notice  of  tlie  application  to  bond  the  property,  and  made  no 
objection  to  the  method  adopted  nor  challenged  the  right  of 
Harah  E.  Chapman  as  its  owner  to  bond  it.  It  was  under- 
stood as  well  by  him  as  by  the  sureties  who  went  on  the 
bond  that  they  were  becoming  bound  for  Sarah  E.  Chap- 
man, and  not  for  Alonzo  B.  Chapman,  and  upon  the  release 
to  her  of  property  against  which,  as  all  the  parties  assumed, 
there  was  no  claim  on  the  part  of  the  libellant,  unless  he  re- 
covered judgment  against  her.  However  irregular  the  form 
may  have  Ix^en,  the  position  and  obligation  of  the  parties 
are  just  the  same  as  if  she  had  presented  a  petition  to  the 
court,  setting  forth  that  she  was  the  owner  of  the  property 
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and  praying  leave  to  substitute  a  bond  in  place  of  it,  and 
upon  notice  thereof  to  the  libellant  and  without  objection  on 
his  part  this  bond  had  been  given  and  the  property  delivered 
to  her.     What,  then,  as  applied  to  this  case,  did  the  stipula- 
tors agree  to  ?  ^  Clearly,  they  understood  that  they  became 
bound  only  for  Sarah  E/ Chapman,  and  not  for  Alonzo  R. 
Chapman.     Their  bond  was  a  substitute  for  and  put  in  place 
of  her  property.     All  parties  must  have  so  understood.  Such 
is  the  reading  of  the  condition  :  "  If  the  said  Sarah  E.  Chap- 
man, claimant,  and  Budd  and  Chapman,  sureties,  shall  abide 
by  and  perform  the  decree  of  the  court,"  that  is,  she,|^as  the 
principal  party  who  is  to  have  or  may  have  something  de- 
creed to  be  done  or  performed  by  her,  and  they  as  her  sure- 
ties for  the  doing  of  it.     There  is  no  reference  here  to  abid- 
ing by  and  performing  anything  to  be  done  and  performed 
by  Alonzo  R.  Chapman.     There  is  nothing  decreed  to  be 
done   and  performed   by  Sarah   E.   Chapman.     Therefore, 
there  has  been  no  breach  of  the  bond  and  can  be  no  liability 
of  the  sureties  thereunder.     To  give  it  any  other  construc- 
tion would  do  violence  to  its  language  and  be  inconsistent 
with  what  aU  the  parties,  including  the  libellant,  must  have 
understood  to  be  the  purpose  of  the  bond,  namely,  the  sub- 
stituting of  something  in  place  of  her  property  which  was 
under  attachment. 

It  is  insisted  that,  by  the  evidence  taken  in  the  case,  it 
appeared  that  the  vessels  thus  released  were  really  the 
property  of  Alonzo  R.  Chapman,  and  not  of  his  wife.  If 
this  were  so,  or  libellant  had  a  doubt  that  it  might  be  so,  he 
should  have  applied  to  the  court  to  have  this  question  set- 
tled before  they  were  delivered  up  to  Sarah  E.  Chapman,  or 
for  such  security  as  the  peculiar  facts  of  the  case  called  for. 
Not  having  done  so,  he  must  be  deemed  to  have  acquiesced, 
as  against  these  sureties,  in  her  claim,  that  they  belonged  to 
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her.  The  sureties  had  no  interest  in  that  question,  and  were 
only  called  on  to  become  bound  for  her.  The  libellant  had 
the  opportunity  to  raise  the  question  when  it  was  proposed 
to  bond  the  property ;  but  to  permit  him  to  raise  it  now  as 
against  the  sureties  would  do  gross  injustice. 

No  decree  can  be  entered  against  Sarah  E.  Chapman  or 
her  sureties. 

For  libellant,  E,  D.  McCarthy, 
For  respondents,  ^V.  R,  Beebe, 
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THE  STEAM-TUG  E.  A.  PACKER  AND  THE  BAEGE 

JOHN  NEILSON. 

CoixiBioN  IN  North  River.— Vksbbl  at  Anchor,— Tug  and  Tow.— 
Lookout. — Harbor  Regulations. — Foreign  Vessel. 

A  schooner  was  lying  at  anchor  in  the  North  River,  near  the  foot  of  30th 
street,  and  within  800  feet  of  the  end  of  the  pier.  A  regulation  of  the  port 
prohibited  the  anchoring  of  vessels  within  800  feet  of  the  line  of  the  docks. 
The  vessel  was  from  Maine,  and  her  master  was  not  aware  of  the  regula- 
tion. The  schooner  had  a  proper  anchor  light  set  and  a  proper  anchor 
watch  on  deck.  The  tide  was  flood.  A  tug,  with  a  barge  in  tow  on  a  haw- 
ser  astern,  came  up  the  river,  and  the  master  of  the  tug,  thinking  he  could 
land  the  barge  at  a  pier  at  8dd  street  better  by  having  the  barge  alongside, 
slowed  the  tug  when  about  off  28d  street,  and  signalled  the  barge  to  cast  off 
the  hawser,  which  was  done  and  those  on  the  tug  began  to  haul  it  in.  As 
the  baige  came  up  by  the  tug,  the  captain  of  the  tug  hailed  the  attain  of 
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the  barge  to  look  out  for  the  barge  till  he  got  round  on  the  starboard  side  of 
her,  and  the  captain  of  the  barge  answered  in  substance  that  he  would. 
The  barge  went  ahead  with  her  own  momentum  and  the  tide,  and,  while  the 
tug  was  in  the  act  of  making  fast,  struck  the  schooner  and  sunk  her. 
Shortly  before  she  struck,  the  captain  of  the  tug  called  to  the  captain  of  the 
barge  to  starboard  his  wheel.  The  wheel  of  the  barge  was  starboarded  be- 
fore the  collision.  The  owners  of  the  schooner  filed  a  libel  against  both 
tug  and  barge  to  recover  their  damages : 

Ileldy  That,  on  the  evidence,  the  light  of  the  schooner  was  not  seen  by  those 
on  the  barge  as  soon  as  it  should  have  been,  by  reason  of  a  negligence  in 
looking  out,  her  captain  being  at  the  wheel  and  no  one  else  on  the  lookout ; 
and  that  the  helm  of  the  barge  was  not  starboarded  as  soon  as  it  should 
have  been ; 

That  the  barge  did  show  that,  if  she  had  kept  a  better  lookout,  the  collision 
would  still  have  happened : 

That,  even  if  the  barge  was  cast  loose  by  the  act  of  the  tug,  that  would  not 
excuse  her  from  the  prompt  and  vigilant  use  of  such  means  of  avoiding 
danger  as  she  had ;  and  that  the  barge  was  in  fault,  therefore,  and  that  such 
fault  contributed  to  the  collision ; 

That  the  master  of  the  tug,  knowing  the  speed  of  the  barge  and  the  strength 
of  the  tide  and  knowing  that  the  barge  had  but  two  men  on  board,  one  of 
whom  must  be  enghged  with  the  lines  and  the  other  at  the  wheel,  ought  to 
have  let  go  of  the  barge  at  a  sufficient  distance  from  the  schooner  to  enable 
the  tug  to  make  fast  to  the  barge  again  before  she  reached  the  schooner ; 

That  the  tug,  also,  after  casting  off  the  barge,  failed  to  keep  a  good  lookout, 
and  failed  to  warn  the  barge  to  starboard  her  wheel  as  soon  as  it  should 
have  been  done ; 

That  the  tug  was  therefore  also  in  fault,  and  that  such  fault  contributed  to 
the  collision ; 

That  the  schooner  was  not  chargeable  with  a  fault  contributing  to  the  collision 
in  anchoring  where  she  did,  notwithstanding  the  regulation  of  the  port, 
especially  as  it  appeared  that  vessels  were  in  the  habit  of  anchoring  where 
she  did. 

Choate,  J.     This  is  a  suit  to  recover  damages  caused  by 

a  collision  between  the  schooner  N.  H.  Hall  and  the  barge 

John  Neilson,  on  the  evening  of  the  24:th  of  September,  1878. 

The  schooner  had  arrived  in  the  North  River,  off  30th  street, 

in  the  afternoon  of  the  23d  of  September,  with  a  cargo  of 

66 


"S     V 


S^.^ITHERN  DISTRICT  OF  NEW  YORK, 
)  *)c  Stctuu-tug  E.  A.  Packer  and  the  Bai^  John  Neilson. 

.^  xiv^iioH  from  St.  George,  in  the  State  of  Maine,  and  at 
V  .  ^   «^a'  o'clock  on  that  day  she  came  to  anchor,  to  await 
•«  •!  to  diHcharge  at  tlie  pier  at  the  foot  of  30th  street, 
vuiuiivd  about  180  feet  ont  into  the  river  from  the 
<»t   tluit  pier  and  about  the  same  distance  down  the 
.  .  11  from  the  pier.      The  collision  took   place  between 
. .  a  ;iiKl  t)ight  o^clock  in  the  evening  of  the  next  day  after 
.  Miiio  to  anchor.     The  tide  was  flood,  and  she  was  head- 
:  ^  .iv»\vu  the  river.     It  was  after  dark,  and  she  had  a  proper 
...vavr-light  set  in  her  fore-rigging.     She  was  laden  with 
,  \nit  four  hundred  tons  of  stone.     The  evening  had  been 
»  MN »  but  it  was  clearing  away,  and  some  stars  were  visible, 
fc.Mvl  lights  of  vessels  could  be  seen  without  difficulty.     The 
au  Miu-tug  E.  A.  Packer  took  in  tow  the  barge  John  Neilson  at 
UK  I'  I,  East  River,  at  about  six  o'clock,  to  be  towed  round  to  a 
^nv  V  just  below  33d  street,  North  River.     This  pier  was  a 
short  pier  between  the  two  long  piers  at  30th  and  33d  streets. 
tho  barge  had  been  a  side-^^heel  steamer.     She  was  175 
(\A  long  and  28  feet  wide,  sharp  forward  under  water,  hav- 
ing a  main  deck,  and  over  that  a  roof  or  upper-deck  some 
twt^lvo  feet  above  the  main  deck,  and  on  top  of  that  forward 
»  pilot-house  or  wheel-house  in  which  was  the  wheel  by 
winch  she  was  steered.     From  the  rail  to  the  roof  or  upper- 
iltH'k  were  curtains  on  both  sides,  so  that  she  offered  a  large 
Hurfaoe  to  the  wind.     Her  crew  on  this  occasion  consisted 
of  two  men,  one  her  captain,  who  was  not  a  licensed  pilot,  and 
wan  stationed  in  the  wheel-house,  and  the  other  a  deck  hand. 
She  was  towed  by  a  hawser  forty  or  fifty  fathoms  in  length. 
Ah  tlie  tug  with  the  barge  in  tow  came  up  the  North  River 
mIio  ran  along  on  the  New  York  side,  and  when  she  reached 
tho  vicinity  of  23d  street  ferry  slip,  they  were  about  three 
huudrod  foot  out  from  that  ferry  slip  and  heading  directly 
up  tht^  river.     In  order  to  put  the  barge  into  her  berth,  the 
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captain  of  the  tug  concluded  to  take  her  alongside  instead 
of  keeping  her  on  the  hawser,  not  feeling  sure  that  those  in 
charge  of  her  could  bring  her  safely  and  properly  up  to  her 
berth,  if  brought  up  by  the  hawser.  He  desired  to  take  the 
barge  on  his  port  side  as  the  tide  then  was,  in  order  to  put 
her  at  the  dock.  For  the  purpose  of  making  this  change, 
when  the  tug  was  opposite  23d  street  ferry  slip,  and  then 
heading  with  her  tow  directly  up  the  river,  and  a  little  to 
the  westward  of  the  schooner,  the  tug  slowed,  sheered  off  a 
little  to  port,  and  gave  a  signal  to  the  barge  to  throw  off 
the  hawser,  and  those  on  the  tug  immediately  commenced 
haiding  in  on  the  hawser. '  The  barge  with  the  momentum 
which  she  had,  prior  to  the  slowing  of  the  tug,  kept  on  up 
the  river,  passing  the  tug  on  the  tug's  starboard  side  and 
very  close  to  her,  the  tug  meanwhile  reversing  her  engine, 
intending  to  go  under  the  stem  of  the  barge  and  come  up  on 
her  starboard  side  when  the  barge  had  got  by,  and  there 
make  fast  to  her  starboard  quarter.  The  captain  of  the 
barge  testifies  that  the  hawser  was  thrown  off  only  a  short 
distance  below  30th  street ;  but  he  is  evidently  mistaken, 
and  the  overwhelming  weight  of  the  testimony  from  both 
vessels  is  that  this  manoeuvre  was  commenced  as  low  down 
as  23d  street,  and  that  the  barge  came  up  to  and  passed  the 
tug  about  off  25th  street.  As  the  barge  passed  the  tug  the 
captain  of  the  tug  called  out  to  the  captain  of  the  barge  to 
look  out  for  the  barge  till  he  got  round  on  the  other  side, 
and  the  captain  of  the  barge  replied,  saying  in  substance 
that  he  would  look  out  for  the  barge.  The  tug  then  came 
up  on  the  starboard  quarter  of  the  barge  and  they  were  in 
the  act  of  making  the  lines  fast  between  the  barge  and  the 
tug  when  the  barge  came  into  collision  with  the  schooner. 
The  starboard  bow  of  the.  barge  struck  the  starboard  bow  of 
the  schooner,  knocking  a  hole  in  her  so  that  she  sank  in 
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abont  five  minutes,  and  her  crew  took  to  their  boat,  losing 
all  their  effects.  Shortly  before  the  barge  struck  the 
schooner,  the  captain  of  the  tug,  which  was  then  lapping  the 
starboard  quarter  of  the  barge,  and  just  passing  her  lines  to 
the  bai^e,  saw  the  danger  and  called  to  the  captain  of  the 
baige  to  starboard  his  wheel.  The  testimony  tends  to  show 
that  he  called  to  him  twice  to  this  effect.  The  captain  of 
the  barge  testifies  that  he  did  starboard  his  wheel,  as  soon  as 
he  saw  the  schooner,  and  had  it  hard  a-starboard  at  the  time 
of  the  collision.  Although  this  witness  is  very  seriously 
contradicted  on  other  points,  I  think  there  is  not  sufficient 
ground  to  reject  his  testimony  on  this  point ;  but  it  is  obvious 
enough  that  if  his  statement  is  true,  he  did  not  starboard 
soon  enough  to  steer  clear  of  the  schooner,  with  such  steer- 
age way  as  the  barge  then  had. 

The  light  of  the  schooner  had  been  seen  on  the  tug  be- 
fore she  signalled  to  the  barge  to  throw  off  the  hawser,  as 
well  as  the  lights  of  quite  a  number  of  other  vessels  at 
anchor,  lying  to  the  westward  and  northward  of  the  schoon- 
er. The  space  between  the  schooner's  light  and  the  next 
westerly  light  observed  by  those  on  the  tug,  seemed  to  them 
to  be  about  a  hundred  yards,  and  the  testimony  shows  that 
this  judgment  was  about  right.  The  captain  of  the  tug 
judged  that  the  space  between  these  two  lights  was  sufficient 
for  him  to  go  through  in  safety,  though  he  was  not  certain 
whether  the  light  on  the  schooner  was  a  vessel's  light  or  a 
light  on  the  end  of  the  pier  at  the  foot  of  30th  street.  The 
distance  from  him  of  the  schooner,  and  the  nearest  of  these 
other  lights,  when  he  slowed  and  gave  the  signal,  was  about 
a  third  of  a  mile.  These  lights,  including  the  schooner  a 
light,  were  also  seen  by  the  deck-hand  on  the  barge,  when 
she  was  about  off  24th  street,  before  she  passed  the  tug,  and 
he  obseiTed  that  the  barge  then  headed  a  little  to  the  west- 
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ward  of  the  schooner's  light.  But  so  far  as  appears,  he  did 
not  report  the  light  to  the  captain,  who  acted  as  wheelsman, 
and  also  as  lookout,  so  far  as  there  was  a  lookout  on  the 
barge.  The  captain  of  the  barge  says  that  the  tug  ob- 
structed his  view  of  the  light  till  he  got  within  about  a  barge 
and  a  half's  length  from  the  schooner,  and  that  then,  the  tug 
getting  out  of  his  way,  he  saw  the  light,  and  immediately 
starboarded  to  clear  it.  But  as,  on  the  other  point  above 
referred  to,  his  testimony  as  to  the  time  and  place  when  and 
where  the  tug  got  out  of  the  way  of  the  barge,  is  clearly  over- 
borne by  all  the  other  evidence,  and  he  is  on  this  point  also 
evidently  mistaken,  and  if  he  did  not  see  the  schooner's  light 
from  a  point  off  24th  street,  or  thereabouts,  it  was  because  he 
was  negligent  in  his  observation  and  kept  no  good  lookout 
It  may  well  be  that  he  did  starboard  when  he  saw  that  he 
was  running  into  her. 

It  is  evident  enough  that  the  collision  was  caused  by 
the  negligence  of  the  tug,  or  of  the  barge,  or  of  both  of  them. 
The  libel  charges  that  it  was  caused  by  the  "  negligence  and 
unskilfulness  of  those  in  charge  of  said  tug  and  barge,  in 
that  said  barge  was  brought  by  said  tug  into  such  close 
proximity  to  said  schooner,  and  said  barge  was  improperly 
navigated  by  those  in  command  of  her,  and  was  without  any 
lookout  or  light,  and  that  no  sufficient  lookout  was  kept 
upon  said  tug-boat,  nor  was  the  speed  of  said  barge  and  tug 
slackened  in  due  time,  and  in  allowing  said  barge  to  collide 
with  a  vessel  at  anchor."  No  point  is  now  made  that  the 
barge  had  not  proper  lights.  *The  tug  and  the  barge,  while 
both  insisting  that  the  schooner  was  anchored  in  an  im- 
proper place,  a  point  hereafter  to  be  considered,  attempt  to 
throw  on  each  other  the  fault  of  the  collision.  The  barge 
insists  that  so  far  as  she  was  concerned,  the  collision  was 
inevitable ;  that  she  was  cast  off  by  the  tug  at  such  a  rate  of 
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speed,  and  so  headed  towards  the  schooner,  and  at  such  a 
short  distance  from  her,  that  when  the  tug,  by  sheering  to 
port,  first  uncoTered  to  her  the  schooner's  light,  it  was  im- 
possible, by  the  utmost  exertions  of  her  wheelsman,  to  dear 
the  schooner ;  that  she  did  all  she  could,  but  the  distance 
was  too  short  to  sheer  the  barge  sufSiciently.  The  tug,  on 
the  other  hand,  insists  that  the  barge,  from  the  time  she  was 
cast  off,  had  entire  control  of  herself,  so  far  as  the  avoid- 
ance of  the  schooner  was  concerned  ;  that  she  had  steerage 
way  and  could,  by  starboarding  in  time,  have  avoided  the 
collision ;  that  it  was  not  negligent  to  cast  her  off  at  the 
time  when  and  under  the  circumstance  undelr  which  it  was 
done,  and  that  the  collision  was,  aside  from  the  improper 
anchorage  of  the  schooner,  caused  solely  by  the  gross  neg- 
ligence of  the  wheelsman  of  the  barge,  in  not  steering  her 
properly,  and  by  the  obstruction  of  the  elects  and  chocks  on 
the  barge,  which,  it  is  claimed,  delayed  the  efforts  of  those 
on  the  tug,  in  making  fast  to  her,  when  the  danger  was  discov- 
ered, and  when,  if  the  tug  could  have  been  immediately 
made  fast,  she  might,  by  backing,  have  saved  the  barge  from 
striking  the  schooner. 

As  regards  the  plea  of  the  barge,  it  is  enoi^h  to  say 
that  the  alleged  facts,  on  which  it  is  based,  have  no  support 
in  the  evidence.  There  is,  indeed,  great  conflict  of  evidence, 
or  rather  of  opinion,  whether  the  barge  continued  to  have 
steerage  way  up  to  the  time  she  reached  the  schooner,  and 
also  as  to  her  speed  through  the  water  at  the  time  she  was 
cast  loose,  and  how  much  it  was  diminished  before  the  col- 
lision ;  but  there  is  little  or  no  doubt  upon  the  evidence  that 
for  a  considerable  part  of  the  distance  between  these  two 
points,  she  had  steerage  way,  and  that  if  her  captain  had,  at 
an  earlier  point  of  time,  observed  the  schooner's  light,  and 
starboarded,  he  could  have  avoided  her.    It  is  quite  clear 
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that  he  did  not  keep  a  good  lookout,  and  there  was  nobody 
else  on  the  barge  acting  as  lookout.  This  throws  on  the 
barge  the  presumption  that  the  want  of  this  lookout  was  the 
cause,  or  one  of  the  causes,  of  the  disaster.  And  she  has  not 
shown,  and  cannot  show,  that  if  she  had  kept  a  better  look- 
out, the  disaster  would  still  have  happened.  It  is  urged,  on 
behalf  of  the  barge,  that  her  being  thus  cast  loose  was 
wholly  the  act  of  the  tug,  that  she  was  not  informed,  at  the 
time  she  was  taken  in  tow,  of  the  intention  of  the  tug  to 
take  her  alongside.  This  may  be,  but  it  certainly  does  not 
excuse  the  barge  from  the  prompt  and  vigilant  use  of  such 
means  of  avoiding  danger  as  were  within  her  control,  when 
she  thus,  found  herself  cast  loose  from  the  tug.  It  might 
excuse  her  for  not  having  a  full  and  proper  complement  of 
men  for  her  navigation  in  such  unlooked-for  circumstances, 
provided  her  crew  were  full  and  sufficient  for  the  mode  of 
navigation  she  had  a  right  to  expect ;  but  clearly  it  does  not 
excuse  the  failure  of  the  men  she  did  have  to  use  proper 
skill  and  vigilance.  The  charges  of  the  libel  are  therefore 
made  out. 

As  to  the  plea  of  the  tug,  the  real  questions  are,  firsts 
whether  it  was  a  safe  and  prudent  thing  to  do  to  cast  oflf  the. 
barge  under  all  the  circumstances  existing ;  and,  secondly^ 
whether,  if  it  might  have  been  in  itself  safe  and  prudent  so 
to  do,  the  tug  was  chargeable  with  negligence  in  the  lookout 
she  kept,  and  the  mode  of  her  navigation  after  casting  off 
the  barge,  and  whether  this  want  of  care  in  either  respect 
caused  or  contributed  to  the  disaster.  The  argument  on  the 
part  of  the  tug  is,  that  the  barge  having  good  steerage,  there 
was  no  fault  in  casting  her  loose  ;  that  from  that  time  the 
tug  ceased  to  control  or  be  responsible  for  her  movements  ; 
that  she  had  plenty  of  room  to  pass  on  the  schooner's  star- 
board handy  and  that  therefore  there  was  no  negligence  in 
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ciiHtin^  hor  ofT.  It  is  true,  that  when  she  was  cast  off,  new 
(hitioH  HH  to  kf!(*])ing  a  lookout  and  as  to  steering  deTolTed 
on  i]w  bar^o  ;  but  while  the  actual  connection  between  the 
tuK  iiiid  tlin  bar^e  was  for  the  moment  dissolved,  the  barge 
WfiH  Htill  under  tho  general  care  and  chaise  of  the  tug^  and 
th(f  iu}{  was  Huroly  bound  to  common  vigilance  and  skill  in 
guarding  against  and  avoiding  any  dangers  to  which,  while 
thuN  m^parated,  the  barge  should  be  exposed,  or  to  which 
nIio  mif^ht  expose  any  other  vessel.  While  it  is  true  that 
tho  bargo  had  some  power  over  her  movements  by  her  wheel 
HO  that  Hh(^  (*ouhl  sheer  one  way  or  the  other,  she  was  in  all 
othor  reHpects  helpless.  She  had  no  means  of  accelerating 
or  rotardin^  her  forward  movement.  She  must  go  forward 
juHt  MH  Kh<^  was  acted  upon  by  the  tide  and  wind,  and  by  the 
motnontum  she  had  received  till  that  was  spent.  The  evi- 
dence is  very  conflicting  as  to  the  speed  she  had.  The 
weight  of  the  evidence  is,  that,  when  she  was  cast  loose,  she 
was  ^oing  at  least  Ave  or  six  miles  an  hour  through  the 
water,  and  with  the  tide  in  her  favor  a  mile  and  a  half  to 
two  miles  faster.  The  evidence,  also,  is  that  when  she 
Mtru(*k  tlu^  schooner  she  had  still  some  headway  through  the 
watc^r.  At  any  rate,  it  is  certain  that  she  was  shot  out  up 
th(^  river  with  sufficient  momentum  to  carry  her  in  a  very 
short  time  by  her  momentum  alone,  together  with  the  eflFect 
of  the  tide  and  wind,  over  the  intervening  space  between  her 
and  the  schooner,  and  some  distance  beyond.  It  is  in  proof 
that  as  the  speed  of  such  a  barge  diminishes,  she  loses  very 
rapidly  her  steerage  way,  and  is  easily  diverted  from  a 
straight  line,  and  not  easily  controlled  by  her  rudder  ;  that 
the  wind,  unless  it  is  very  nearly  with  her,  or  against  her, 
has  a  very  considerable  effect  in  throwing  her  stem  off,  and 
thus  in  altering  her  heading.  The  wind,  at  this  time,  was 
not  strong,  and  was  southeasterly,  striking  somewhat  on  her 
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starboard  quarter,  and  may  have  been  sufficient  to  affect 
somewhat  her  course,  changing  her  heading  to  the  eastward. 
The  captain  of  the  tug  had  full  notice  of  all  these  peculiar- 
ities of  the  barge^  and  of  all  these  other  matters.  He  also 
knew  that  the  barge  had  but  two  men  on  board,  and  that 
one  of  these  would  necessarily  be  occupied  with  attending 
to  the  lines,  till  the  vessels  were  again  made  fast  to  one  an- 
other, thus  leaving  the  wheelsman  alone  to  act  as  lookout  on 
the  barge.  It  has  been  so  often  held  improper  for  the  same 
person  to  act  as  wheelsman  and  lookout,  that  it  is  unneces- 
sary to  cite  any  authority  to  show  that  the  tug  thus  had 
notice  that  in  executing  this  mancEuvre  the  barge  would  be 
left  with  a  defective  lookout,  which  is  itself  negligence,  and 
held  to  be  presumptively  the  cause  of  a  collision  that  may 
be  attributable  to  the  want  of  a  proper  lookout.  I  think, 
therefore,  that  it  was  in  itself  negligent  and  improper,  and 
showed  a  want  of  due  care  for  the  tug,  to  launch  this  barge 
out  in  the  direction  of  this  schooner  and  these  other  vessels, 
at  a  distance  which*  was  not  clearly  sufficient  to  enable  her 
to  overtake  and  make  fast  to  the  barge  before  reaching  them. 
It  involved  too  much  risk  of  collision  through  a  necessarily 
defective  and  insufficient  lookout  on  the  barge  and  through 
possibilities  not  easily  calculated  of  her  becoming  unman- 
ageable before  she  was  again  secured.  I  think  it  was  not 
shown  that  there  was  any  appreciable  delay  in  the  tug's 
making  fast  to  the  barge  by  reason  of  the  cleats  aiid  chocks 
on  the  barge  being  blocked  by  freight.  Nor  have  I  given 
any  consideration  as  against  the  tug  to  the  suggestion,  which 
has  some  support  in  the  testimony,  that  the  usual  and  more 
skilful  mode  of  putting  this  barge  in  her  desired  berth, 
would  be  to  have  kept  her  on  a  hawser,  gone  up  the 
river  and  rounded  to  and  brought  her  down  head  to  the  tide, 

in  which  case  she  would  have  gone  outside  this  fleet  of  ves- 
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k'  *'p  a  ;:  v'i  1  •  i  It.  L:  li.-t.  >Ltr  oJ'i  i.':»t  pnitend  to  keep 
iiu\'  K^/k'/it  at  all  A>  a'-vtr  su^zestrtl.  Ler  duty  of  rig- 
WiiWf:  *ii*»  L't  iiL-^Lir^^ti  rv  htrr  casting  off  the  bai^e. 
In  />u't,  tii*^  caitain  ai--l  all  Lajiils  went  aft  to  attend  to  get- 
tinj^  ill';  liai».vr  in  and  to  n.;tkir.g  the  change  to  the  other 
Huhu  If  hf'  had  kept  a  I«>.kout  on  the  tug,  or  put  a  lookout 
iiU  i\n'^  barrre,  he  UiigLt  at  lea&t  have  discovered  the  danger 
noitiwr.  He  thought  it  hi*  dutv  to  warn  the  captain  of  the 
burg*'  to  Htarboard  hi;s  wheel  when  he  did  discover  the  dan- 
ger, and  no  doubt  it  was  :  but  if  he  had  warned  him  sooner, 
iiii!  coUiHion  might  have  been  averted  altogether.  The  chaises 
of  tlu'  libel  against  the  tug  are  therefore  also  made  out. 

It  iH,  how(iver,  claimed  by  both  the  tug  and  the  barge, 
Hint,  tlu^  Hchooner  was  guilty  of  negligence  which  caused  or 
iMintrilmtrd  to  the  disaster,  by  anchoring  in  an  unsafe  place, 
iMUrli  frrquented  by  vessels  going  into  and  coming  out  from 
llip  pii'tM  in  that  vicinity.  I  think  this  is  no  answer  for 
ilh»wi»  vi»nho1h,  which  had  her  in  plain  sight  all  the  time. 
A|»Mi(  from  i\\\>  (piestion  raised  as  to  the  rules  of  the  harbor- 
u^iiMlnw.  hIio  wiiH  lawfully  there,  and  they  knew  she  was  there, 
Hud  Ihoiv  IH  no  fault  on  her  part  which  contributed  to  the 
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It  was  proved  that  by  regulations  then  in  force,  adopted 
under  the  provisions  of  the  New  York  statute  of  1862,  ch. 
487,  all  vessels  are  prohibited  under  a  penalty  from  lying  at 
anchor  within  three  hundred  yards  of  the  line  of  the  docks 
at  this  place.  She  was  violating  this  regulation,  but  it  was 
proved  that  her  master  had  no  knowledge  of  the  regulation  ; 
that  the  vessel  belonged  in  the  State  of  Maine  and  was  a 
stranger  here.  It  also  appeared  that,  notwithstanding  the 
regulations,  vessels  do  constantly  lie  at  anchor  in  that  vicin- 
ity inside  the  line,  and  while  she  was  lying  there,  quite  a 
fleet  of  vessels  was  anchored  there  within  the  line.  And  it 
also  appeared  that  the  captain  of  the  tug  was  in  the  habit  of 
going  up  and  down  the  river,  and  was  therefore  aware  of  the 
practice.  Under  these  circumstances,  it  would  be  manifestly 
unjust  to  hold  this  schooner  to  have  forfeited  her  right  to 
compensation  by  her  violation  of  the  regulation,  nor  do  the 
authorities  so  hold.  No  case  is  cited  where  a  vessel  has 
been  held  to  the  rule  of  contributory  negligence  in  such  a 
case,ganless  notified  of  the  rule.  All  persons  may  be  held  to 
take  notice  of  laws,  but  such  regulations,  though  made  in 
pursuance  of  lawful  authority,  are  not  la%c8.  In  the  case  of 
The  McDonald,  decided  by  Judge  Betts  (unreported),  there 
was  express  notice  of  the  regulation.  It  seems,  also,  that 
such  municipal  regulations  may  be  shown  to  have  been 
waived  by  the  acquiescence  in  their  non-observance  by  the 
local  authorities  charged  with  making,  altering  and  enforc- 
ing them.  {2'he  John  Frazei*,  21  How.  188.)  Such  a  waiver 
was  proved  in  this  case. 

It  is  also  claimed,  on  the  part  of  the  claimants,  that  the 
schooner  was  in  fault  in  not  having  a  proper  anchor- watch, 
and  in  not  slacking  her  chain  at  the  instant  of  collision  so  as 
to  fall  back.  This  defence  is  not  fairly  raised  by  the  plead- 
ings, but  it  has  no  support  in  the  evidence.     The  lookout  on 
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Held,  That  the  steamboat  was  in  fault  for  running  at  such  high  speed  in  that 

locality^  with  knowledge  of  the  position  of  the  ferry-slip  and  the  presence 

there  of  the  ferry-boat; 
That  the  ferry-boat  was  not  in  fault  for  attempting  to  back,  to  avoid  the 

collision,  instead  of  going  ahead. 
To  attempt  to  pass  a  ferry-slip  at  such  a  rate  of  speed  as  renders  it  impossible 

to  stop  in  time  to  avoid  hitting  a  ferry-boat,  in  case  one  should  come  out.  is 

negligence. 

A  ferry-boat  of  the  Hoboken  Ferry  Co.,  running  be- 
tween New  York  and  Hoboken,  N.  J.,  was  coming  out  of  her 
slip  on  the  New  York  side,  a  little  behind  time,  but  very 
slowly,  and  her  sister-boat  was  lying  in  the  stream  waiting 
to  go  in.  The  D.  B.  Martin,  a  steamboat  able  to  run  16  to 
18  miles  an  hour,  and  then  plying  between  various  points  in 
New  York  and  Coney  Island,  was  making  for  her  landing,  a 
short  distance  below  the  ferry-slip ;  and  being  pressed  by 
another  vessel,  came  in  very  close  to  the  piers  and  vnthout 
slackening  speed.  Neither  vessel  could  see  the  other,  till 
the  Moonachie  began  to  show  outside  the  long  slip.  She 
came  out  at  the  slowest  speed,  immediately  saw  the  D.  B. 
Martin,  and  backed  into  the  slip  again,  but  not  in  time  to 
escape  collision.  Immediately  on  seeing  the  ferry-boat,  the 
pilot  of  the  D.  B.  Martin  rang  to  stop  and  reverse,  adding 
the  danger-signal ;  but  the  headway  of  the  steamboat  could 
not  be  checked,  and  she  struck  the  ferry-boat  on  the  for- 
ward quarter.  Each  vessel  libelled  the  other  for  the  damage 
done. 

Benedict,  J.  The  evidence  given  by  the  wheelsman 
who  was  at  the  wheel  of  the  D.  B.  Martin  with  the  pilot,  and 
who  is  called  as  a  witness  by  the  owners  of  the  D.  B.  Martin 
in  respect  to  the  collision  which  forms  the  subject  of  these 
two  actions,  is  decisive  of  the  controversy.  It  appears  from 
the  testimony  of  this  witness,  that  the  D.  B.  Mai-tin  on  her 
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down  trip  and  when  bound  for  her  landing,  at  the  end  of 
the  pier  at  the  foot  of  Le  Koy  street,  in  the  North  Riyer, 
felt  obliged,  by  reason  of  a  vessel  approaching  from  below, 
to  sheer  in  close  to  the  piers.  While  the  D.  R.  Martin  was 
proceeding  at  her  usual  full  speed,  and  approaching  the 
Hoboken  ferrj',  which  is  just  above  Le  Roy  street,  the 
Hoboken  ferry-boat  Moonachie  was  observed  by  the  pilot  to 
be  moving  out  of  her  slip  on  her  regular  trip  from  her  ferry- 
slip  in  New  York,  to  her  slip  in  Hoboken.  Immediately  on 
seeing  the  ferry-boat  at  the  mouth  of  the  slip,  the  engine  of 
the  D.  R.  Martin  was  reversed  with  all  possible  speed,  the 
danger-bell  being  given  to  the  engineer  to  ensure  the  great- 
est activity  on  his  part,  notwithstanding  which  the  D.  R, 
Martin  struck  the  ferry-boat  just  off  the  mouth  of  the  shp, 
doing  damage. 

It  thus  appears  that  the  Martin  was  proceeding  close 
along  the  piers  towards  the  Hoboken  ferry-slip,  at  such  a 
rate  of  speed  that  it  was  impossible  for  her,  after  the  ferry- 
boat came  in  sight  moving  out  of  the  ferry-slip,  to  stop  her 
headway  before  reaching  the  ferry-slip.  That  slip  is  so  sit- 
uated that  by  reason  of  sheds  constructed  upon  the  piers  on 
each  side,  it  is  impossible  for  any  one  on  board  the  ferry- 
boat to  see  a  vessel  coming  down  the  river,  until  she  is  close 
at  the  mouth  of  the  slip,  and  equally  impossible  for  a  boat 
approaching  from  above  to  see  a  ferry-boat  mo-ving  out, 
until  she  appears  at  the  mouth  of  the  slip:  This  condition 
of  the  slip  was  known  to  those  on  board  the  D.  R.  Martin, 
who  also  knew  that  there  was  a  ferry-boat  in  the  slip  about 
to  come  out,  the  latter  fact  being  indicated  by  the  presence 
of  the  inbound  ferry-boat  in  full  view  waiting  for  the 
Moonachie  to  come  out. 

Under  circumstances  such  as  these,  it  was  negligence  on 
the  part  of  the  Martin,  when  running  near  the  piers  and  ap- 
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preaching  the  ferry-slip,  to  be  going  at  a  rate  of  speed  that 
rendered  it  impossible  for  her  to  stop  her  headway  before 
reaching  the  ferry-slip.  I  do  not  say  that  it  was  negligence 
for  her  to  come-down  .sufficiently  near  to  the  piers,  above  the 
ferry-slip,  to  enable  her  to  make  her  landing  at  Le  Eoy 
street ;  but  I  do  say  that  it  was  negligence  to  approach  that 
ferry-slip  at  such  a  rate  of  speed  as  to  render  it  impossible 
for  her  to  stop  in  time  to  avoid  hitting  a  ferry-boat,  in  case 
one  should  happen  to  come  out  at  that  time.  Her  ability  to 
pass  the  slip  in  safety,  at  the  rate  she  was  going,  was  made 
to  depend  simply  upon  the  chance  thkt  no  boat  should  be 
coming  out ;  and  she  had  no  right  to  run  that  risk.  A  lower 
rate  of  speed  ^^ould  have  enabled  her  to  make  her  landing 
without  risk  of  collision,  and  no  necessity  existed  warranting 
the  rate  of  speed,  at  which  she  was  running.  How  many 
miles  per  hour  she  was  running  may  be  a  subject  of  dis- 
pute— I  do  not  undertake  to  fix  the  number ;  but  there  is  no 
disputing  the  fact  that  the  moment  the  ferry-boat  appeared 
at  the  mouth  of  the  slip,  all  the  bells,  including  the  danger- 
bell,  were  pulled  on  board  the  D.  B.  Martin,  but  it  was  found 
to  be  impossible  to  stop  her  before  reaching  the  mouth  of 
the  slip.  Such  a  speed  in  that  locality  I  hold  to  be  neglig- 
ence. 

I  find  no  fault  in  the  ferry-boat,  for  the  weight  of  the 
evidence  is  that  she  was  passing  out  of  the  slip  at  the  lowest 
rate  of  speed  possible.  If  I  found  the  fact  to  be,  as  is  con- 
tended by  the  D.  E.  Martin,  that  the  ferry-boat  was  moving 
out  at  her  full  speed  or  nearly  so,  I  should  consider  her  in 
fault  likewise,  inasmuch  as  the  character  of  that  locality  and 
slip  requires  the  gieatest  care  on  the  part  of  the  ferry-boat, 
in  moving  out  of  the  slip.  But  the  weight  of  the  evidence 
is  that  in  this  instance  the  ferry-boat  was  moving  out  as 
slowly  as  was  possible. 
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It  i8  daimeil  that  the  feny-boat  was  in  faalt  for  revers- 

iug  her  engines,  and  in  endeavoring  to  get  back  into  the 

slip,  instead  of  going  ahead  when  she  saw  the  D.  B.  Martin. 

Several  witnesses  who  saw  the  disaster  express  the  opinion 

that  there  wotdd  have  been  no  collision  if  the  ferry-boat  had 

kept  on.     The  pilot  of  the  Martin  thinks  that  if  the  Moon- 

achie  had  kept  on  instead  of  endeavoring  to  get  back  to  the 

slip,  he  would  have  cleared  her  by  twenty  feet.    But  if  it 

was  a  mistake  in  the  pilot  to  back  when  he  did,  it  was  not  a 

faxdt  that  renders  the  ferry-boat  liable,  because  it  was  caused 

hv  the  danger  created  by  the  close  approach  of  the  Martin 

at  a  high  and  improper  rate  of  speed. 

There  must  be  a  decision  in  favor  of  the  libellants,  in 
lit*  tirst  case,  with  an  order  of  reference  to  ascertain  the 
A;;unuit  of  the  damage.  In  the  second  case,  the  libel  must 
Iv  dismissed,  with  costs. 

For  tlio  ferry-boat,  Ahbett  dk  Ftdler, 
For  the  steamboat,  /*.  Cantine. 


JULY,  1879. 

THE  STEAMBOAT  P.  C.  SCHULTZ. 

Tro    AND   Tow.— CoNTKAOT. — Safe   Plaob.— Nbgligbnoe   of  Mastbb. — 

Delay.  ^CosTB. 

4 

WluMi^  %  iiig  going  up  the  Hudson  river  with  several  boats  in  tow,  could  not 
IhiuI  kww  of  the  boats  at  the  dock  where  it  was  destined  in  the  then  state  of 
\\\^  lUto,  aiid  leA  it  at  another  safe  place,  to  await  the  return  of  the  tug  on 


) 
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the  next  tide,  and  the  boat  having  to  be  moved  out  of  the  way  of  other 
boats,  was  put  by  her  master  in  a  place  where  she  took  bottom  before  the 
next  tide,  and  suffered  damage  for  which  action  was  brought : 

Held,  that  it  was  not  negligent  in  the  tug  to  leave  the  boat  in  a  safe  place, 
where  she  did,  to  await  the  next  tide  ; 

That  it  was  negligent  in  the  master  of  the  tug  to  move  his  boat  to  an  unsafe 
place,  when  there  were  other  places  open  to  him  and  known  to  be  safe ; 
and  the  libel  must  be  dismissed ; 

That  the  failure  of  the  tug  to  return  at  the  next  tide  showed  a  willingness  to 
disregard  the  welfare  of  her  tow,  for  which  she  should  be  refused  costs. 

A  boat  left  by  her  tug  to  wait  for  her,  in  order  to  complete  the  towing  con- 
tract, at  a  place  which  though  safe  cannot  be  retained  and  from  which  the 
boat  must  move  to  an  unsafe  place,  is  not  left  in  a  safe  place. 

Benedict,  J.  The  evidence  is  sufficient  to  show  that 
the  contract  made  on  behalf  of  the  P.  C.  Schultz  was  to  tow 
the  libeUant's  canal  boat  to  Armstrong's  dock,  at  Peekskill, 
but  it  was  no  part  of  the  undertaking  to  place  the  boat  there 
within  any  particular  time.  The  weight  of  the  evidence  ap- 
pears to  be  in  favor  of  the  assertion  of  the  claimant,  that 
when  the  tow  arrived  off  Peekskill  the  tide  had  fallen  so  as 
to  render  it  impossible  then  to  place  the  boat  at  Armstrong's 
dock.  This  fact,  however,  did  not  render  the  performance 
of  the  contract  impossible,  or  absolve  the  tow-boat  from  the 
obligation  to  take  the  canal-boat  to  Armstrong's  dock. 
When  the  low  state  of  the  tide  was  found  to  render  further 
progress  towards  Armstrong's  dock  impossible  at  that  time, 
it  then  became  incumbent  on  the  tow-boat,  if,  because  of 
having  in  tow  other  boats  bound  further  up  the  river,  it  was 
not  advantageous  to  wait  near  Peekskill  for  the  next  tide,  to 
place  the  libeUant's  boat  at  an  adjacent  safe  place,  and  upon 
the  next  tide  take  her  to  the  dock  at  which  it  had  been 
agreed  that  the  boat  should  be  taken.  No  breach  of  con- 
tract was  therefore  committed  when  the  libeUant's  boat  was 
placed  at  Roy  Hook  dump,  to  await  the  return  of  the  tow- 
boat  on  the  next  tide,  provided  that  was  a  safe  place  for  the 
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Ui^t  to  lie  meainwhile.  The  eTitlence  in  regard  to  the  char- 
acter of  R«>y  H<^>k  damp  ;v>  a  safe  place  for  a  loaded  canal- 
hv&t  to  lie  is  oonflictiiig :  but  after  careful  consideration,  I 
am  satL^tietl  th:it  the  boAt  could  have  remained  at  the  damp 
in  safety,  if  onlinarv  care  had  been  exercised  bv  her  master. 
It  is  olearl  V  shown  that  in  the  place  where  the  canal-boat 
was  left  br  the  tow-boat  there  was  abundant  water  for  her 
s^etT^  bat  sahseqaentlv  the  exigencies  of  another  boat  load- 
ing at  the  damp  and  oatsiile  of  which  the  libellant*s  boat  had 
been  left  ci>mivlled  a  change  of  position.  If  I  was  satisfied 
that  the  new  position  in  which  the  libellant*s  boat  was  placed 
by  her  master,  and  where  she  afterwards  sank,  was  as  safe  as 
anv  then  and  there  arailable  to  her.  I  shonld  consider  the 
tow^Hwt  res^H^nsible  for  the  damage  arising  from  the  sinking 
of  the  Kxit  in  that  place,  becanse  I  am  of  the  opinion  that 
the  to^-boat  is  chargeable  nnder  the  circomstances  with 
knowleilge  that  the  position  she  selected  for  the  canal-boat 
was  bat  temporary.  A  canal-boat  left  bv  a  tow-boat  to 
await  the  tow-boat's  retam  in  order  to  complete  the  towing 
contract,  at  a  place  which,  although  safe,  cannot  be  retained, 
and  from  which  the  canal-l>oat  mast  move  to  an  unsafe  place* 
is  not  left  in  a  safe  place. 

In  this  instance  it  is  proved  by  a  witness  called  by  the 
libellant.  that  the  place  to  which  the  captain  of  the  canal- 
boat  moveil  his  boat  after  the  tow-boat  had  left,  was  one 
where  she  was  certain  to  ground  at  the  falling  of  the  tide, 
and  reasi>nable  examination  on  his  part,  to  say  nothing  of 
enquiry,  would  have  informed  him  of  the  rocky  nature  of  the 
bottom  there.  The  case,  as  I  view  it,  therefore,  turns  upon 
the  question  of  &ct  whether,  when  the  canal-boat  was  com- 
pelled to  leave  the  place  in  which  she  was  left  by  the  tow- 
boat,  there  was  another  place  there  available  to  her  where 
she  could  have  remained  in  safetv  until  the  next  tide.    The 
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evidence  upon  this  point  indicates  that  the  boat  could,  with- 
out difficulty  or  expense,  have  been  anchoned  in  deep  water 
where  she  would  have  been  safe,  and  also  that  she  could 
have  been  placed  alongside  the  other  boats  at  the  dump 
"^here  she  would  not  have  touched  bottom  ;  instead  of  which 
she  was  placed  where,  as  the  libeUant's  witness.  Leach,  says 
he  knew  she  would  sink,  and  where,  in  fact,  she  did  sink, 
causing  the  damage  complained  of.  Upon  these  facts,  it 
must  be  held  that  the  loss  which  the  libellant  has  sustained 
was  not  caused  by  the  failure  of  the  tow-boat  to  perform  the 
towing  contract,  but  by  the  negligence  of  the  master  of  the 
canal-boat  in  placing  the  libellant's  boat  in  an  unsafe  place 
after  the  tow-boat  had  left. 

Some  stress  has  been  laid  upon  the  fact  proved  that  the 
tow-boat  having  left  the  canal-boat  at  the  dump  on  Friday 
moming,  did  not  returp  until  Sunday  afternoon.  If  the  dis- 
aster  to  the  libellant's  boat  had  been  caused  by  the  failure 
of  the  tow-boat  to  return  in  reasonable  time  for  the  purpose 
of  taking  the  boat  to  Armstrong's  dock,  I  should  give  a  de- 
cree for  the  libellant;  but  the  fact  is  that  the  canal-boat 
sank  before  the  next  tide,  so  that  if  the  tow-boat  had  re- 
turned in  time  for  the  next  tide,  nothing  could  then  have 
been  done  ^by  her  towards  completing  her  contract.  Per- 
formance of  the  contract  had  then  been  rendered  impossible, 
by  the  negligence  of  the  master  of  the  canal-boat  in  placing 
his  boat  where  she  would  strike  upon  rocks  and  sink.  The 
failure  of  the  tow-boat  to  return  on  the  next  tide  under  the 
circumstances,  therefore  caused  no  damage.  The  sinking  of 
the  canal-boat  was,  however,  unknown  to  the  tow-boat,  and 
her  failure  to  return  to  the  canal-boat  until  Sunday  after- 
noon indicates  a  disregard  on  the  part  of  the  tow-boat  of 
her   obligations  towards  the  canal-boat  left  by  her  at  the 
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>^iTmr»   wiui^ii  ift;tMirT>f«(-  ^xmiemnasityiL  sini  wiS  be  noticed  by 

If  ATT jrn-rrt^  aetnl  Zf^  jaiil  121  regard  to  the  daim  fcM* 
breftkin^  liie  nJ^  va^^a  ^i^V-"»g  tiiif  c:uiAl-bc*t  in  tov.  it  is  snf- 
]xcx«*iifi  *ic  r^xmirk  ^lu^  ^i^  Liniiitpr  cIiibiKeti  to  b^Te  been  d<Mie 
w:ifi»  Tiaj  -^'^t  i:iii«:rtHL  :iniii  dfiif  rn:of  respecting  it  not  eleailj 
in  fikTor  of  ite  li'-tlliia^ 


Tie  li':^  vill  rtr  liaiiisBetL  ba^  wimout  coists. 
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A  CB^  of  iogsr  vas  shipped  fr'.'m  Baksa  ;o  Nev  Yorit  in  biSB.  Tbe  aogar 
was  green,  sod  the  dnxisierp  £rxii ::  on  the  voTaseesceflRTe:  the  ttaw,!  also 
met  with  heavr  wea^ber.  Oa  £schardx:£.  wanj  baes  wne  foond  broken, 
and  new  ooes  were  farri^ihed  aod  redll^rd..  A  qTsudtT  d  wogsr  was  abo 
swcfH  xxp  from  the  br-id.  aad  scld  by  the  crew  wi'ii  the  master'a  knowledge. 
The  ccBssjoee  lit^Zied.  cxiiiiiiizLr  #l.s30  daLznase  f y  DOfwdefiTefj'  of  cargo: 
H£ld^  That  he  C3oJd  3gIt  recorer  for  the  Talue  •?€  :ht?  sweepings  xsokL 
A  libeCant  who  fa&  as  to  the  ii:«^  ^^irt  of  hb  cuiiiii.  cinnol  recover  costs. 

Bexedict,  J.  XTpon  the  evidence  the  libeUnnt  can  re- 
eoTer  no  greater  sum  than  the  vahie  of  the  sweepings  which 
the  eridence  shows  were  sold  by  the  crew  o(  the  vesseL 

The  libellant  having  failed  as  to  the  most  part  of  the 
considerable  claim  made  bv  him  against  this  resseL  is  not 
entitled  to  recover  costs.     There  ma v  be  a  decree  for  twenty- 
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five  dollars,  being  the  amount  for  which  the  sweepings  were 
sold  by  the  junk  man  ;  or  either  party  may  at  his  own  ex- 
pense have  a  reference  to  ascertain  the  value  of  the  sweep- 
ings sold  by  the  crew. 

For  libellant,  Owen  <&  Gray, 
For  claimant,  James  K.  HiUt 


outttem  %\$XntX  of  %m  1)0vlt« 

AUGUST,  1879. 

THE  STEAM-TUG  GORGAS. 

Ttjg  and  Tow. — Lights  on  Canal  Boat  in  Tow.— Inspector's  Rules. — 

Ferry. 

The  tug  G.  having  towed  three  canal-boats  out  of  a  slip  at  Jersey  City  into 
the  river,  all  three  on  her  port  hand  in  the  neighborhood  of  the  ferry  from 
Desbrosses  street,  in  order  to  take  one  of  the  boats,  the  N.,  on  the  other 
side,  her  lines  were  slacked  and  she  was  dropped  back  till  her  stem  was 
ten  or  fifteen  feet  from  the  sterns  of  the  other  two  boats,  and  a  line  was 
made  fast  from  her  to  one  of  the  other  boats.  In  this  position  the  N.  was 
run  into  by  a  ferry-boat  crossing  from  New  York  to  Jersey  City.  When 
the  approach  of  the  ferry-boat  was  seen,  the  master  of  the  N.  hailed  the 
the  tug  to  go  ahead,  but  the  hail  was  not  heard.  The  master  of  one  of  the 
other  boats  went  forward  abreast  of  the  pilot-house  of  the  tug  and  spoke  to 
the  master  of  the  tug,  but  he  failed  to  start  his  boat  ahead  in  time  to  get 
the  N.  out  of  the  way  of  the  ferry-boat,  and  the  owner  of  the  N.  filed  a 
libel  against  the  tug  to  recover  the  damages  sustained  by  the  N.  The  N. 
had  no  light  on  her  at  the  time  of  the  collision,  and  was  not  seen  by  the 
ferry-boat  in  time : 


/ 
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Held,  That  the  place  chosen  by  the  tug  in  which  to  shift  the  canal-boat  was 
not  well  chosen,  being  in  the  track  of  the  ferry-boat,  and  that  the  master 
of  the  tug  was  bound  to  greater  vigilance,  therefore ; 

That  the  master  of  the  tug  was  not  as  vigilant  as  he  should  liave  been,  in  that 
he  did  not  see  the  approach  •f  the  ferry-boat  in  time,  and  did  not  start 
ahead  with  his  tug  when  warned  to  do  so  ; 

That  the  tug  was  liable  for  the  damages  to  the  boat. 

It  seems  that  the  rules  of  the  inspectors  throw  the  duty  of  seeing  that  a  boat 
in  tow  has,  a  light  upon  the  steam-tug  and  not  on  the  boat,  and  that  there  is 
no  such  duty  on  the  part  of  the  boat  to  have  a  light  that  the  failure  to  have 
one  constitutes  negligence  on  the  part  of  the  boat  as  regards  the  tug. 

Choate,  J.  This  is  a  libel  to  recover  for  an  injury  sus- 
tained by  libellant's  canal-boat,  the  Charles  J.  Norton,  by  a 
collision  with  the  ferry-boat  New  York,  on  the  evening  of 
the  11th  of  May,  1877,  while  the  canal-boat  was  in  tow  of 
the  Gorgas. 

The  libellant's  boat  with  two  other  canal-boats,  the 
O'Donnell  and  the  Mary  Dee,  were  lying  together  at  a  pier 
near  the  foot  of  Morgan  street,  Jersey  City.  These  boats 
employed  the  tug  Gorgas  to  tow  them  to  Port  Johnson. 
The  tug  came  into  the  slip  where  they  were  lying  lashed 
together,  put  her  line  on  the  middle  boat,  the  O'Donn^ll,  and 
backed  out  into  the  river,  drawing  them  after  her.  When 
she  had  the  canal-boats  clear  of  the  piers  she  came  along- 
side of  the  Mary  Dee,  thus  placing  all  three  boats  on  her 
port  side,  the  libellant's  boat  being  outside.  The  tug  and 
tow  were  then  heading  nearly  across  the  river,  but  a  little 
down  stream,  and  were  from  two  hundred  and  fifty  to  five 
hundred  yards  from  the  line  of  the  piers.  The  tide  was  ebb, 
setting  directly  down  the  river.  The  night  was  starlight 
and  clear,  with  very  little  vdnd.  The  three  canal-boats  were 
light.  Having  got  the  tow  in  this  position  tlie  tug  came  to 
a  standstill  in  the  water,  and  ordered  the  libellant's  boat  to 
cast  ofif  her  lines  and  fall  back  for  the  purpose  of  taking  her 
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up  on  the  starboard  side.  The  lines  were  slackened  and  the 
libellant's  boat  fell  back  and  her  lines  were  passed  on  to  the 
Mary  Dee  preparatory  to  her  being  taken  np  on  the  star- 
board side  of  the  tug.  As  soon  as  she  was  far  enough  back 
to  be  well  clear  of  the  other  boats,  her  stem  being  ten  or 
fifteen  feet  from  the  stems  of  the  other  boats,  the  line  was 
made  fast,  connecting  her  with  the  Mary  Dee.  And  at  this 
stage  of  the  manoeuvre  of  shifting  her  from  one  side  of  the 
tug  to  the  other,  the  ferry-boat  New  York,  bound  from  her 
slip  at  the  foot  of  Desbrosses  street,  New  York,  to  her  slip 
in  Jersey  City,  which  is  a  short  distance  below  Morgan 
street,  came  in  collision  with  her  port  side,  about  two  feet 
from  the  stem,  striking  a  glancing  blow  and  breaking  in 
some  of  her  upper  planks.  The  tug  had  her  lights  set  and 
burning,  as  required  by  statute  of  a  tug  having  other  vessels 
in  tow.     There  was  no  Ught  on  the  libellant's  boat. 

It  is  alleged  in  the  libel,  as  negligence  on  the  part  of 
the  tug,  that  she  left  the  canal-boat  helpless  and  motionless 
for  several  minutes  in  the  track  of  this  ferry-boat,  and  that 
when  libellant  saw  the  fen-y-boat  coming  upon  a  course 
likely  to  cause  a  collision,  he  called  out  to  the  master  of  the 
tug  to  go  ahead ;  but  he  neglected  to  do  so.  The  answer 
does  not  directly  meet  and  reply  to  this  charge  of  negligence 
in  not  responding  to  the  call  of  the  libellant  to  go  ahead,  but 
alleges  that  the  tug  and  tow  at  the  time  of  the  collision  had 
been  lying  dead  in  the  water  for  about  ten  minutes ;  that 
the  collision  happened  through  no  negligence  or  fault  of  the 
tug,  but  through  the  fault  and  negligence  of  the  ferry-boat 
in  not  avoiding  the  canal-boat,  in  not  having  a  careful  look- 
out and  pilot,  and  in  not  changing  her  course  so  as  to  avoid 
the  canal-boat,  and  in  not  stopping  and  backing,  and  through 
the  fault  of  the  canal  boat  "  in  having  no  lights  set,  as  re- 
quired by  law." 
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The  evidence  shows  that  while  the  ferry-boat  was  still 
at  a  coDHiderable  distance,  those  on  the  canal-boats  observed 
that  she  wsm  making  such  a  course  in  relation  to  their  posi- 
tion, that  a  collision  with  the  libellant's  boat  was  likely  to 
take  place,  and  that  first  the  libellaut  from  his  boat  and 
then  the  master  of  the  O'Donnell  shouted  out  to  the  master 
of  the  tug  to  go  ahead,  that  the  ferry-boat  was  running  into 
them.  The  libellant's  boat  was  so  far  astern  that  it  is  prob- 
able that  his  call  was  not  heard,  but  the  master  of  the 
O'Donnell  ran  forward  on  his  boat  to  a  point  directly  oppo- 
site to  the  pilot-house  of  the  Goi^as  and  spoke  to  the  mas- 
ter. His  call  was  certainly  heard.  The  master  of  the  tug 
swears  that  he  rang  to  go  ahead  immediately  on  hearing  this 
call.  On  this  point  the  testimony  is  conflicting.  I  think 
the  preponderance  of  the  testimony  is,  that  he  did  not  start 
his  boat  ahead  as  quickly  as  he  could ;  that  he  had  time 
enough  to  move  her  forward  and  thereby  to  have  avoided 
the  collision.  In  his  testimony  he  suggests  that  he  did  not 
know,  when  he  first  heard  the  shout,  whether  the  libellant's 
boat  was  made  fast  or  not.  The  inference  would  be  that 
any  delay  was  excusable,  because  he  had  no  assurance  that 
if  he  went  ahead  he  might  not  leave  her  behind  in  the  river. 
There  is  nothing  of  this  in  the  answer,  and  it  seems  to  be  an 
after-thought.  On  another  point,  the  master  of  the  tug  is, 
I  tliink,  shown  by  the  testimony  to  be  in  error.  He  places 
the  tow  a  little  helow  the  ferry-slip,  at  the  time  of  the  col- 
lision. Other  witnesses  place  it  a  little  above,  which  is  far 
more  probable,  considering  the  state  of  the  tide.  The  ferry- 
boat, in  making  her  slip,  would  naturally  have  kept  a  little 
above  the  slip  as  she  approached  it,  to  coimteract  the  eflfect 
of  the  tide.  The  evidence  shows  that  the  tow  stopped  above 
the  ferry-slip,  and  in  executing  this  manoeuvre  of  shifting 
the  libellant's  boat,  the  tug  and  tow  were  slowly  drifting 
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down  the  river  across  the  track  of  the  ferry-boat.     Upon  the 

whole  the  testimony  of  the  pilot  of  the  tug  seems  to  me  less  to 

be  relied  on  than  that  of  libellant's  witnesses,  some  of  whom 

are  disinterested.     The  fact  that  he  had  not  observed  what 

was  evident  to  those  on  the  tow,  the  movements  and  course 

of  the  ferry-boat  threatening  a  collision,  shows  inattention 

on  his  part.     It  is  argued  that  he  might  assume  that  on  such 

a  clear  night  the  ferry-boat  would  see  the  canal-boat  and 

keep  out  of  her  way.     Up  to  a  certain  point,  undoubtedly, 

one  vessel  may  and  must  assume  that  another  approaching 

her  sees  her  and  will  observe  the  common  rales  of  nxviga- 

tion,  and  may  properly  act  on  that  assumption ;  but  it  is 

equally  the  duty  of  every  vessel  to  observe  and  be  ready  to 

take  immediate  action  with  reference  to  any  indication  that 

the  approaching  vessel  is  proceeding  in  disregard  of  those 

rules.     It  may  have  been  negligence  in  the  ferry-boat  not  to 

see  and  keep  out  of  the  way  of  the  canal-boat ;  but  it  was 

the  duty  of  the  tug  to  keep  her  under  such  observation  that 

if  the  ferry-boat  gave  any  indications  by  her  movements  of 

not  seeing  her  or  of  not  keeping  out  of  her  way,  she  could 

take   immediate   measures   for  the   protection  of  her  tow. 

The  testimony  of  the  deck-hand  on  the  tug  who,  before  the 

collision,  went  aft  to  take  the  line  of  the  libellant's  boat 

when  she  should  come  up  on  the  starboard  side,  does  not 

greatly  aid  that  of  the  master.     He  was  not  in  a  position  to 

see  the  approach  of  the  ferry-boat,  and  was  busy  with  his 

duties  there.     The  position  chosen  by  the  master  of  the  tug 

for  shifting  this  canal-boat  was  not  well  chosen.     It  was  too 

nearly  in  the  track  of  the  ferry-boat,  of  which  he  must  be 

presumed  to  have  had  notice,  especially  as  the  canal-boat 

had  no  light,  of  which  also  he  had  notice.     The  situation 

imposed  on  him  the  duty  of  great  vigilance  in  so  executing 

the  manoeuvre,  which  was  undoubtedly  a  proper  one,  if  ex- 
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eciited  in  a  proper  place  and  manner,  that  the  canal-boats 
should  not  be  run  down  while  lying  motionless  and  helpless 
in  the  river.  On  the  whole,  therefore,  I  think  the  point  is 
fairly  made  out  against  the  tug,  that  she  was  negligent  in 
leaving  the  libellant's  boat  helpless  and  motionless  in  the 
river,  and  in  not  going  ahead  and  avoiding  a  threatened  col- 
lision with  the  ferry-boat,  of  which  the  tug  had  sufficient 
notice,  and  which,  if  the  notice  given  had  been  insufficient, 
she  was  bound  to  have  observed. 

It  is  no  answer  to  this  chaise  that  the  canal-boat  had 
no  light.  There  is  no  statute  requiring  her  to  have  a  light, 
and  the  rulesrof  the  supervising  inspectors  referred  to  in  argu- 
ment were  not  put  in  evidence,  and  if  they  are  considered 
in  the  case,  they  seem  to  impose  the  duty  of  setting  lights  on 
vessels  in  tow  upon  the  tug  rather  than  upon  the  canal-boat. 
It  is  very  probable  that  if  there  had  been  a  light  on  libel- 
lant's  boat,  the  ferry-boat  would  have  seen  it  and  kept  out 
of  her  way.  But  it  seems  not  to  be  such  a  duty  on  the  part 
of  a  canal-boat,  in  the  absence  of  a  special  requirement,  as 
to  make  the  failure  to  set  a  light  in  such  a  case  negligence 
on  her  part  towards  the  tug.  The  tug  violated  a  plain  duty 
towards  the  canal-boat  in  not  keeping  her  out  of  the  danger 
threatened,  and  this  seems  to  me  to  have  been,  as  between 
these  two  vessels,  the  immediate  cause  of  the  collision.  The 
tug  had  notice  of  the  absence  of  a  light  on  her,  and  if  that 
made  her  situation  more  hazardous,  it  only  increased  the 
obligation  of  the  tug  towards  her. 

Decree  for  libellant,  with  costs,  and  reference  to  com- 
pute damages. 

For  libeUant,  E,  D.  McCarthy. 
For  claimant,  TT.  J?.  Bttbe. 
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THE  UNITED  STATES  vs.  SAMUEL  J.  TILDEN. 

Bill  of  Pabtioulars.— Income  Tax. — Laohes. 

The  United  States  brought  suit  for  an  unpaid  balance  of  income  tax,  alleged 
to  be  due  from  the  defendant  during  a  period  of  ten  years.  Among  other 
defences,  it  was  denied  that  the  defendant's  taxable  income  exceeded  the 
sums  on  which  he  had  paid  the  tax.  The  defendant  moved  for  a  bill  of 
particulars,  making  affidavit  that'*  he  in  good  faith  intends  to  defend  the 
action,  and  that  he  is  ignorant  of  the  particulars  of  the  claim  made  against 
him,  and  that  it  is  necessary  and  material  to  his  defence  that  he  shall  have 
rendered  to  him  a  bill  of  the  particulars  thereof,  as  he  is  advised  by  his 
counsel  and  verily  believes,"  and  the  district-attorney  made  affidavit  that 
**  it  is  not  in  his  power  and  to  the  best  of  his  knowledge  and  belief  not  in 
the  power  of  the  plaintiff  to  state  all  the  items  or  particulate  which  have  to 
be  considered  in  determining  what  defendant's  taxable  income  was :  " 

ffeldf  That  the  case  was  not  a  proper  one  in  which  to  order  a  bill  of  particu- 
lars; 

The  granting  or  refusing  a  bill  of  particulars  is  a  matter  in  the  discretion  of 
the  court  under  the  circumstances  of  the  particular  case  ; 

In  general,  such  a  bill  is  not  ordered  where  the  matters  of  which  information 
IS  thus  89ught  are  peculiarly  within  the  knowledge  of  the  defendant  or 
more  within  the  defendant's  than  the  plaintiff's  knowledge,  or  where,  from 
the  nature  of  the  case,  the  plaintiff  cannot  be  reasonably  expected  to  be 
able  to  give  the  items  of  his  claim  with  certainty. 

Whether  a  delay  from  April,  1878,  when  the  demurrer  to  softie  parts  of  the 
answer  was  finally  disposed  of,  till  September,  1879,  when  this  motion  was 
made,  would  be  fatal  to  the  application  for  a  bill  of  particulars,  if  defendant 
were  otherwise  entitled  to  it,  or  whether  such  application  should  be  denied 
because  at  an  intervening  term  of  the  court  the  defendant's  counsel  had  an- 
nounced that  they  were  ready  and  desirous  to  go  to  trial,  qutere. 

Choate,  J.     This  is  a  suit  brought  to  recover  of  the  de- 
fendant certain  sums  alleged  to  be  due  and  owing  from  him 
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fur  inroiuo  tiixoM  during  the  years  1863  to  1872  ineluaTe, 
ovor  luul  libovo  iho  amountH  paid  by  him  for  his  iiicom^ 
tiiHoH  tor  Miiid  y^'arn  roHpoctivcly.  The  compLiuit  alleges  in 
Mt'parutr  roiintK  for  tlio  Hoveral  years  the  receipt  of  a  certain 
MUiu  of  uionoy  iih  income  in  excesR  of  the  several  specified 
HitniH,  unuumtH  and  nH-oipts  which,  by  the  law  in  force  in 
Maid  Nt^vinal  yoarn,  woro  oxompt  from  taxation  as  income^ and 
In  oxrt'HH  of  i\w  amount  cm  which  the  defendant  paid  tax  for 
nuoli  yoars  vt^Kprctivoly,  The  answer  sets  up  certain  de- 
fonooH  ^rowin^  out  of  tho  rotunis  made  by  the  defendant  to 
Iho  aHKt^HMiM'H  and  th(^  lusHossmont  and  other  proceedings 
iliortHuu  or  aHMOHsnunits  mado  without  any  return  by  the  de- 
fouilant  d\u*in^  mntain  yoars,  and  the  payment  of  the  taxes 
MO  aHHONMtul  with  tho  ponaltios  wlioro  the  same  were  required 
by  law  in  ilofa\ilt  of  n^urns.  These  defences  have  on  de- 
nuirnn*  boon  hold  insuttioiont  in  law  as  an  answer  to  the 
oontplaint.  Tho  answor  also  denies  the  receipt  of  any  in- 
Viuno,  ^ainK  and  pin^tits  for  wliioh  tho  defendant  was  liable  to 
pay  an  inoon^^  tax  in  oxooss  of  tho  income  on  which  he  was 
awHOHHod  and  paid  t]\o  tax.  Tho  answer  was  filed  June  23d, 
lv*^77»  Tho  doniunvi*s  woro  finally  disposed  of  in  or  before 
ApriK  Iv^TvS. 

TKo  dt^fondant  now  movos  for  a  bill  of  particulars  of  the 
pUuntilVs  oonipUiint,  Ho  nuikos  affidavit  that  "  he  in  good 
faith  inttnuln  io  ih^fond  tho  action,  and  that  he  is  ignorant  of 
tho  pavticul{U*s  of  tho  chum  mado  against  him  in  said  com- 
plaint, that  it  is  not*ossary  and  material  to  his  defence  that 
l\o  ahall  havo  i\unhMV\l  to  him  a  bill  of  the  particulars  there- 
of* as  ho  is  advised  bv  his  ciMinvSol  and  vorilv  believes."  He 
also  inakoH  alVulavit  that  *'  tho  ivason  why  this  application 
was  not  soontM*  mado,  is  that  with  rofon^nce  to  all  preceding 
tonuH  of  tho  court  since  s;ud  answer  was  served,  defendant 
ban  Ihh^u  advised  bv  his  counsel  that  the  issue  of  fact  herein 
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could  not  then  be  brought  to  trial."  In  opposition  to  this 
motion,  the  district-attorney  makes  affidavit  that  "  it  is  not 
in  his  power,  and  to  the  best  of  his  knowledge  and  belief  not 
in  the  power  of  the  plaintiif,  to  state  all  the  items  or  particu- 
lars which  have  to  be  considered  in  determining  what  de- 
fendant's taxable  income  for  the  several  income  years  was  ; 
that  he  has  filed  a  bill  of  discovery  in  the  Circuit  Court  on 
behalf  of  the  United  States,  to  compel  the  defendant  to 
make  a  disclosure  thereof,  and  that  said  bill  of  discovery  is 
now  pending  unanswered  in  said  Circuit  Court."  The  dis- 
trict-attorney also  makes  affidavit  on  information  and  belief 
to  certain  alleged  misconduct  of  one  of  defendant's  counsel 
with  reference  to  certain  books  of  account  alleged  to  contain 
material  evidence  for  the  plaintiff  in  this  action  and  which 
are  said  to  have  been  improperly  taken  away  in  another  dis- 
trict while  a  witness,  was  under  examination  in  connection 
therewith. 

This  motion  must  be  denied,  upon  the  well-settled  rules 
of  practice,  relating  to  tlie  matter  of  bills  of  particulars. 

The  object  of  such  a  bill  is  to  prevent  a  surprise  upon 
the  trial  by  giving  the  defendant  reasonable  information  as 
to  the  details  of  the  claim  made  against  him,  and  the  effect 
of  ordering  the  biU  is  to  limit  the  plaintiff's  evidence  strictly 
to  the  items  of  his  claim  as  detailed  in  the  bill.  The  grant- 
ing or  refusing  of  the  order  in  each  case  is  a  matter  in  the 
discretion  of  the  court  under  the  circumstances  of  the  par- 
ticidar  case.  In  general,  such  a  bill  is  not  ordered  where 
the  matters  of  which  information  is  thus  sought  are  pecu- 
liarly within  the  knowledge  of  the  defendant,  or  more  within 
the  defendant's  than  the  plaintiff's  knowledge,  or  where,  from 
the  nature  of  the  case,  the  plaintiff  cannot  be  reasonably  ex- 
pected to  be  able  to  give  the  items  of  his  claim  with  cer- 
tainty.    In  all  such  cases  the  granting  of  the  order  is  either 
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unnecessary,  or  is  likely  to  do  more  injustice  to  the  plain- 
tiflf,  than  the  refusal  of  the  relief  will  do  to  the  defendant. 
Such  seems  to  me  upon  the  affidavits  presented,  and  consid- 
ering the  nature  of  the  issue  to  be  tried,  to  be  the  present 
case.  The  Government  is  not  to  be  presumed  to  know  what 
any  man's  income  is,  still  less  the  several  parts  of  which  it  is 
made  up.  Every  man  is  to  be  presumed  to  know  these 
things  with  entire  certainty.  While  the  officers  of  the  Gov- 
ernment may  have  such  credible  information  as  to  a  tax- 
payer s  income  as  makes  it  proper  to  bring  a  suit  to  recover 
an  excess  of  income  tax  due  above  that  paid,  that  informa- 
tion may  not  be  so  specific  or  detailed  as  to  enable  the  dis- 
trict-attorney in  advance  of  the  trial  to  set  forth  the  items 
going  to  make  up  the  income,  with  the  certainty  required  in 
a  bill  of  particulars.  He  may  not  be  able,  out  of  court  and 
before  trial,  to  obtain  information  from  witnesses,  who,  un- 
der subpoena,  may  be  compelled  to  disclose  all  the  facts 
within  their  knowledge.  Under  our  system  of  law,  which 
allows  one  party  to  call  the  other  as  a  witness,  a  party  may 
rely  for  details  on  the  examination  of  the  other  party  as  a 
witness  in  court.  The  affidavits  in  this  case  do  not  over- 
bear or  aflfect  this  presumption  arising  from  the  nature  of 
the  case.  The  defendant  swears  that  "  he  is  ignorant  of  the 
particulars  of  claim  made  against  him.'*  He  does  not  swear 
that  he  is  ignorant  of  the  particulars  of  his  income  during 
the  periods  in  question.  All  that  he  is  ignorant  of,  is  what 
receipts  of  money  by  him  during  those  periods  the  district- 
attorney  intends  to  put  in  evidence  against  him,  and  to 
claim  as  constituting  taxable  income.  This  may  well  be, 
but  he  is  to  be  presumed  to  know  and  to  have  an  account  of 
all  the  sums  of  money  he  did  receive,  and  as  to  those  it  may, 
I  think,  well  be  assumed  that  he  or  his  counsel  can  readily 
anticipate  which  of  them  may  be  claimed  to  be  in  whole  or 
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in  part  taxable  as  income.  I  do  not  think  that,  practically, 
the  defendant  is  in  any  danger  of  being  surprised  upon  the 
trial  by  the  attempted  proof  on  the  part  of  the  Government, 
through  misinformation  or  otherwise,  of  the  receipt  of 
moneys,  during  the  periods  in  question,  which  he  did  not,  in 
fact,  receive.  If  such  proof  should  be  offered,  it  would  seem 
to  be  a  matter  easily  defended  against,  or  in  the  event  of  a 
genuine  case  of  surprise  of  this  kind,  the  defendant  would 
not  be  without  relief,  as  the  trial  can  be  delayed  for  the 
production  of  the  necessary  proof  on  his  part.  So  as  to  the 
other  points  suggested,  that  may  possibly  arise,  as,  for  in- 
stance, conflicting  claims  between  the  parties,  as  to  what 
part,  if  any,  of  moneys  received  are  taxable  as  income,  or 
what  deductions  might  be  properly  made ;  while  a  full  bill 
of  particulars,  if  in  the  power  of  the  Government  to  give  it, 
might  save  considerable  trouble  and  labor  to  the  defendant 
and  his  counsel  in  preparing  for  trial,  it  seems  not  to  be  so 
necessary  to  prevent  a  surprise  in  meeting  the  case,  that  the 
Government  may  put  in  evidence,  that  the  defendant  is  in 
danger  of  injustice  from  the  want  of  such  a  bill.  On  the 
other  hand,  the  proof  is  that  the  plaintiff  is,  in  fact,  unable 
to  furnish  such  a-bill.  Nor  is  it  to  be  inferred  from  this  fact, 
admitted  by  the  district-attorney,  that  the  suit  is  a-  mere 
fishing  suit,  brought  for  a  gei^eral  inquisition  into  the  private 
affairs  of  the  defendant,  as  suggested  by  the  learned  counsel 
for  the  defendant,  who  urge  that  the  court  should,  by  grant- 
ing this  motion,  discountenance  such  a  suit.  As  pointed  out 
above,  a  plaintiff  may  have  credible  information  which  fully 
justifies  an  action,  though  that  information  be  not  such  as 
enables  him  to  make  a  bill  of  particulars.  And  it  is  not  the 
office  of  a  bill  of  particulars  merely  to  discover  the  evidence 
on  which  a  plaintiff  relies,  or  the  information  on  which  his 
action  is  brought.     The  court  must  assume  as  to  all  parties 
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before  it,  whether  plaintiff  or  defendant,  until  the  contrary 
appears,  that  they  are  acting  in  good  faith,  and  that  their 
pleadings,  which  are  in  the  proper  and  accustomed  form,  are 
not  frivolous  nor  intentionally  false,  but  are  intended  to 
bring  to  trial  the  claim  or  defence  set  forth  therein.  That 
.  presumption  holds  as  to  the  parties  to  the  present  action ; 
and,  moreover,  in  respect  to  the  plaintiff,  the  complaint  being 
made  on  its  behalf  by  a  sworn  officer  of  the  Government,  it 
must  be  further  presumed  that  what  he  has  done,  he  has 
done  rightfully,  in  the  due  course  of  his  official  duty,  and 
under  the  responsibility  of  his  oath  of  office,  upon  the  in- 
formation presented  to  him.  And  while,  of  course,  no  de- 
duction adverse  to  the  truth  of  defendant's  answer  is  to  be 
drawn  from  this  fact,  yet  this  presumption  in  favor  of  the 
regularity  of  official  conduct,  would  prevent  the  court  from 
drawing  the  inference  claimed  by  defendant's  counsel  from 
the  alleged  inability  to  furnish  a  bill  of  particulars,  since 
such  inability  is  not  necessarily  inconsistent  with  good  faith 
in  bringing  and  prosecuting  the  plaintiff's  action. 

I  have  not  found  it  necessary  to  consider  whether,  if  the 
defendant  were  otherwise  entitled  to  a  bill  of  particulars,  the 
motion  should  be  denied  on  the  ground  of  delay  in  applying 
for  it,  or  because  at  the  last  April  term  of  the  court  the  de- 
fendant's counsel,  when  the  case  was  called  for  trial,  answered 
that  they  were  ready,  and  would  prefer  to  go  to  trial,  but 
jdelded  to  the  district-attorney's  application  for  delay,  that 
he  might  have  the  opportimity  to.  file  a  bill  of  discovery  in 
the  Circuit  Court,  a  fact  within  the  knowledge  of  the  couii, 
though  not  stated  in  the  affidavits.  It  would  seem  that  the 
position  then  taken  by  counsel  was  inconsistent  with  the 
advice  now  given  by  them  to  the  defendant,  and  in  such  a 
case  perhaps  it  should  be  shown  that  since  the  case  was  de- 
clared to  be  ready,  some  further  information  received,  or  at 
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least  some  new  view 'taken  by  counsel,  suggests  a  danger  in 
going  to  trial,  not  before  seen.  But  however  this  may  be, — 
and  this  difficulty,  if  real,  might  be  obviated  by  further  affi- 
davits,— I  prefer  to  put  the  decision  of  the  motion  on  the 
grounds  above  stated. 

I  have  also  disregarded  the  alleged  misconduct  of  one 
of  defendant's  counsel,  which  I  do  not  think  has  any  rele- 
vancy to  this  motion. 

Motion  denied. 

For  defendant,  T,  Harland  and  A,  J,  VanderpoeL 

For  the  plaintiff,  District-Attorney  S.  Z.  Woodford  and 
Assistant  District- Attorney  S,  B,  Clarke, 
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Lien. — Domestic  Vessel. — I^Iatebials. — Pkiokitiss. 

Materials  were  furnished  in  the  State  of  New  York  to  a  vessel  owned  in  the 
state,  by  three  parties,  F. ,  D.  &  M.  Specifications  of  lien  were  filed,  as  re- 
quired by  the  statute  of  New  York,  first  by  F.,  second  by  M.,  and  third  by 
D.  A  few  days  after  D.  had  filed  his  specification  of  lien,  he  filed  a  libel 
against  the  vessel  to  enforce  his  lien  and  the  vessel  was  seized  under  the 
process.  F.  next  filed  a  libel  against  her,  and  lastly  M.  filed  a  libel  also. 
The  vessel  being  sold  and  the  proceeds  not  being  sufiicient  to  pay  all  the 
claims,  the  question  of  priority  was  brought  before  the  court : 
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Held,  That  the  order  of  the  filing  of  the  specifications  did  not  determine  the 

order  of  the  attaching  of  the  liens : 
That  the  rule  that  claims  should  be  paid  in  the  order  of  the  filing  of  the  libels 

was  too  well  settled  to  be  disturbed  in  this  District^  notwithstanding  the 

authorities  elsewhere  in  favor  of  a  payment  pro  rata. 

Choate,  J.  The  libellants  in  these  three  several  suits 
have  furnished  supplies  and  materials  to  the  steamboat 
Minnie  R.  Childs,  a  domestic  vessel,  and  their  libels  were 
severally  filed  to  enforce  liens  therefor  under  the  statute  of 
the  State  of  New  York.  The  first  libel  filed  was  that  of 
Delamater,  June  26, 1879,  the  second  that  of  Fairbanks,  June 
28,  1879,  and  the  third  that  of  McCurdy,  July  1,  1879.  The 
processes  were  issued  and  attachments  of  the  vessel  there- 
upon were  made  in  the  same  order  of  time.  The  vessel  has 
been  sold  and  the  proceeds  ere  not  suflScient  to  pay  in  full 
the  amounts  found  due  to  the  several  libellants  by  their  de- 
crees, and  the  question  is  how  the  proceeds  shall  be  distri- 
buted. 

The  statute  of  New  York  (Act  of  April  24,  1862)  pro- 
vides that  "  whenever  a  debt  amounting  to  fifty  dollars  or 
upwards  as  to  a  sea-going  or  ocean-bound  vessel,  or  amount- 
ing to  fifteen  dollars  or  upwards,  as  to  any  other  vessel,  shall 
be  contracted  by  the  master,  owner,  &c.,  of  any  ship  or  vessel 
or  the  agent  of  either  of  them  within  this  state  for  either 
of  the  following  purposes,  [enumerating  them]  such  debt 
shall  be  a  lien  upon  such  ship  or  vessel,  her  tackle,  apparel 
and  furniture,  and  shall  be  preferred  to  all  other  liens  thereon, 
except  mariners*  wages."  Section  2d  provides  that,  "  such 
debt  shall  cease  to  be  a  lien  at  the  expiration  of  six  months 
after  the  said  debt  was  contracted,  unless  at  the  time  when 
said  six  months  shall  expire,  such  ship  or  vessel  shall  be 
absent  from  the  port  at  which  such  debt  was  contracted,  in 
which  case  the  said  lien  shall  continue  until  the  expiration 
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of  ten  days  after  such  ship  or  vessel  shall  next  return  to  said 
port ;  and  in  all  cases  such  debt  shall  cease  to  be  a  lien  upon 
such  ship  or  vessel,  whenever  such  ship  or  vessel  shall  leave 
the  port  at  which  such  debt  was  contracted,  unless  the  person 
having  such  lien  shall  within  twelve  days  after  such  depar- 
ture cause  to  be  drawn  up  and  filed  specifications  of  such 
lien,"  &c.  The  act  directs  that  these  specifications  are  to  be 
filed  in  the  clerk's  ofiice  of  the  county  in  which  the  debt  was 
contracted.  It  also  provided  machinery  for  the  enforcement 
of  the  lien  by  the  issue  of  a  warrant  to  the  sheriff  of  the 
county  and  subsequent  proceedings  iij  the  state  courts  re- 
sulting in  the  sale  of  the  vessel.  By  section  19  it  was  pro- 
vided that  "  upon  the  distribution  of  such  proceeds  the  va- 
rious claims  exhibited,  which  are  found  to  be  subsisting  liens 
upon  such  vessel  or  the  proceeds  thereof,  according  to  the 
provisions  of  this  act,  shall,  with  their  respective  costs,  ex- 
penses and  allowances,  be  ordered  to  be  paid  out  of  such- 
proceeds,  in  the  order  of  the  deHvery  of  the  respective  war- 
rants to  the  sheriff." 

It  is  insisted  on  behalf  of  the  libellants  Fairbanks  and 
McCurdy  that  the  claims  should  be  paid  in  the  order  in 
which  the  specifications  were  filed  ;  that  the  special  provi- 
sions of  the  act  relating  to  the  order  of  distribution  are  not 
binding  on  this  court ;  that  they  cannot  be  applied  because 
there  are  no  warrants  issued  to  the  sheriff;  and  that  the 
liens  are  created  by  the  filing  of  the  specifications  and  the 
claims  thereby  become,  in  the  order  in  which  they  are  filed, 
liens  against  the  vessel,  each  subsequent  lienor  taking  an  in- 
terest subject  to  such  prior  liens  as  have  already  attached  by 
virtue  of  the  act.  It  is  further  insisted  by  the  libellant 
McCurdy,  that  if  this  is 'not  the  proper  rule  in  this  case,  yet 
that  the  rule  that  has  been  followed  in  this  district  of 
distributmg  proceeds  among  Ubellants  of  the  same  class  in 
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the  onler  in  which  tlieir  libels  were  filed  is  erroneous  and 
that  the  true  rule  is  that  the  proceeds  should  be  distributed 
j)iv  i\ifti  without  regard  to  the  time  of  filing  the  libels. 

In  this  case  the  specifications  were  filed  by  Fairbanks, 
June  14,  1879,  by  McCunly,  June  16,  1879,  and  by  Delama- 
ter,  June  17, 1879. 

I  see  no  ground  whatever  for  the  claim  that  the  filing  of 
the  specification  creates  the  lien,  or  that  it  first  attaches  to 
the  vessel  upon  such  filing.  On  the  contrary,  the  statute  is 
explicit  that  the  lien  exists  before  the  filing  of  the  specifica- 
tion, and  upon  the  contracting  of  the  debt.  The  filing  is 
made  necessary  simply  to  prevent  the  lien  already  existing 
from  being  dischai-ged.  It  has  been  held  that  the  lien  given 
by  such  a  statute  is  held  subject  to  the  limitations  contained 
in  the  statute  as  to  its  duration.  (77ie  Edit  A,  94  U.  S.  518, 
522.) 

In  respect  to  those  parts  of  the  statute  which  provide  a 
remedy  in  tym  in  the  state  court  and  ilirect  the  distribution 
of  the  pn>ctH^ds  with  reference  to  the  order  in  which  the 
warrants  issue  to  the  sheriflf,  it  seems  to  me  that  they  are 
not  to  be  reganled  as  limitations  upon  the  duration  of  the 
lien  or  conditions  of  its  enjovment.  They  cannot  be  literally 
applieil,  since  there  are  and  can  be  no  such  warrants  issued. 
It  seems  to  me  that  they  fail  altogether,  and  can  have  no 
application  since  the  entire  remedial  machinery  provided  has 
been  held  to  be  unconstitutional  and  void.  The  Lottawannay 
21  Wiill.  580.)  Nevertheless,  the  liens  declared  by  the 
stntute,  with  what  may  properly  be  regarded  as  the  limita- 
tions and  conditions  attached  thereto,  remain  and  are  en- 
forceable in  this  court.  It  is  ai*gued  on  behalf  of  the  libel- 
lant  Delamater  that  the  issue  of  the  process  of  this  court  is 
so  far  analogous  to  the  warrant  to  the  sheriff  provided  for 
by  the  act,  that  this  part  of  the  act  is  still  controlling  and  ap- 


OCTOBER,  1879.  567 


The  Steamboat  Minnie  R.  Cbilds. 


plies  to  the  process  of  this  court  under  which  the  vessel  is 
arrested.  That  provision  may  have  been  adopted  to  con- 
form the  remedies  of  lienors  to  those  of  lienors  whose  claims 
were  enforceable  in  the  Admiralty  Court.  Very  probably 
this  is  so.  And  yet  it  seems  to  me  that  this  is  not  one  of 
the  conditions  attached  to  the  lien  itself  as  an  essential  part 
of  it,  but  that  it  has  to  do  with  the  remedy  only.  The  same 
section  defines  the  costs  to  be  paid  in  the  same  order  of  pri- 
ority  to  be  the  costs  allowed  in  suits  at  law  by  the  laws  of 
the  state.  This  is  certainly  not  of  the  essence  of  the  lien, 
nor  controlling  in  this  court. 

It  is  still  insisted  on  behalf  of  the  libellant  McCurdy 
that  the  ordinary  rule  of  the  Admiralty  Court,  which  distri- 
butes the  proceeds  in  the  order  in  which  the  libels  were  filed, 
ought  not  to  be  applied  here  because  the  reason  on  which  it 
rests  does  not  apply.  It  is  argued  that  the  rule  is  based  on 
the  principle  that  the  first  libellant  has  the  preference  be- 
cause he  takes  the  first  measure  to  enforce  his  claim,  and 
that  here  the  filing  of  the  specification  is  the  first  act  towards 
enforcing  the  claim.  There  seems  to  be  no  force  in  this  sug- 
gestion, since  the  filing  of  a  specification  is  not  a  measure 
taken  for  the  enforcing  of  the  lien  or  claim,  but  simply  to 
keep  it  from  expiring  by  lapse  of  time. 

The  lien  given  by  the  state  statute  is  in  effect  only  a 
right  to  have  the  vessel  applied  to  satisfy  the  debt,  a  right 
similar  in  its  nature  to  a  maritime  lien,  and  must  be  enforced 
as  such.  The  rule  giving  priority  to  the  lienors  in  the  order 
in  which  their  libels  are  filed  is  too  well  established  in  this 
district  to  be  now  questioned  in  this  court,  notwithstanding 
the  very  considerable  weight  of  authority  in  favor  of  a  differ- 
ent distribution.  (7%6  Globe^  2  Blatchf.  427  ;  The  Triumph^ 
Id.  433  note.  See  The  America,  6  Law  Reporter,  N.  S. 
264 ;  The  Fanny,  2  Lowell,  508.) 
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The  proceodtt  ubould  be  distributed  among  the  libellaiits 
iu  the  order  in  which  their  libels  were  filed. 

For  Uelamater,  jV.  A .  UaJJberi. 
For  PairbankK,  D.  McMahon. 
For  McjCurdy,  li.  D.  Benedict 
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DlKOUAKOI  or  AlTAOHMBNT.— OpPOSXNQ  ClAIMANTH. — RSTAKINO  PrOPKBTT 

INTO  Custody.— Pbaotioe. 

A  lilH'l  wtti  lilted  against  a  domestic  vessel  on  January  25th,  1879,  to  recover 
for  auppliet  furnished  to  her.  Process  was  issued  to  the  marshal,  who 
roturntHi  that  he  had  attached  the  vessel.  At  the  libellant's  request,  no 
keeper  was  put  by  the  marshal  on  board  the  vessel,  which  was  then 
undergaing  repairs  at  City  Island.  No  notice  to  appear  was  ever  pub- 
lished. On  Sept.  10,  1879,  on  motion  of  the  libellant's  proctor,  an  order 
was  made  that  the  marshal  take  the  vessel  into  his  custody  under  the  origi- 
nal pnK'uss  and  put  a  keeper  on  board.  The  marshal  did  so,  and  removed 
the  vessel  from  City  Island  to  a  pier  in  the  East  River.  H.,  the  shipwright, 
who  liad  l>een  repairing  her,  appeared  as  a  claimant,  averring  that  when  the 
vessel  was  seixei)  by  the  mai^hal,  he  was  m  possession  of  the  vessel,  on 
which  he  clalnied  a  common  law  lien.  He  gave  a  bond  under  the  Act  of 
1847,  and  an  order  was  made  m  the  usual  form  for  the  release  of  the  vessel 
and  the  marslial  gave  him  a  notice  to  the  keeper  on  the  vessel  to  discharge 
her*  with  which  he  went  to  the  vessel.  C,  the  master  of  the  vessel,  who 
waa  aUo  one-sixteenth  owner,  was  on  board  ard  so  was  the  proctor  for  the 
lib^llant.  A  tHMUnn'-ersy  arose  Itetween  them  which  resulted  in  H.'s  being  ar- 
rested by  a  police  officer  and  compelled  to  leave  the  vessel.  He  bad  shown 
the  manhal^s  notice  to  the  keeper>  but  refused  to  leave  it  with  him  or  to 
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show  it  to  the  other  parties.  After  his  arrest  the  keeper  left  the  yessel, 
leaving  the  vessel  in  the  possession  of  the  master.  H.  'then  moved  the 
court  for  an  order  directing  the  marshal  to  retake  the  vessel  and  restore  her 
to  him.  The  master  opposed  the  motion,  claiming  that  he  and  not  the  al- 
leged claimant  was  in  possession  of  the  vessel  when  the  marshal  retook  her 
under  the  order  of  Sept.  16th.  The  libellant  also  opposed  the  motion,  deny- 
ing that  he  had  had  notice  of  the  clai mantes  application  to  bond  the  vessel. 
Pending  the  motion  the  court  made  an  order  directing  the  marshal  to  take 
the  vessel  into  custody  and  hold  her  till  the  determination  of  the  motion  : 

Held^  That  it  is  the  duty  of  the  court,  on  the  dissolution  of  an  attacrhment 
against  a  vessel  under  its  process,  to  cause  the  vessel  to  be  restored  to  the 
party  who  was  in  possession  at  the  time  when  she  was  taken  under  the 
process: 

That,  where  there  are  two  different  parties,  each  claiming  to  have  been  so  in 
possession,  the  marshal  ought  not  on  the  dissolution  of  the  attachment  to 
deliver  her  to  either  without  the  order  of  the  court ; 

That,  in  this  case,  the  order  for  the  release  of  the  vessel  had  not  been  duly 
executed  and  the  court  therefore  had  jurisdiction  to  order  the  marshal  to  take 
her  into  his  custody  again  under  the  original  process  ; 

That  the  libellant^s  default  as  to  the  bonding  of  the  vessel  should  be  opened 
and  he  have  leave  to  file  objections  to  the  right  of  H.  to  appear  as  a 
claimant ; 

That  new  publication  of  notice  to  all  parties  to  appear  be  had,  on  the  return  of 
which  C,  the  master,  would  have  the  opportunity  to  appear  and  aver  his 
possession  at  the  time  of  seizure ;  and  the  question  between  him  and  H., 
could  be  then  properly  determined. 

Choate,  J.  This  is  a  libel  for  supplies  and  materials  fur- 
nished by  David  W.  McLean  to  a  domestic  ship  for  which  a 
lien  is  claimed  in  the  libel  under  the  law  of  New  York.  The 
libel  was  filed  Jan.  25,  1879.  On  this  libel  a  monition  was 
issued,  returnable  Feb.  11,  1879,  of  which  the  marshal  made 
return  that  on  the  29th  of  January,  1879,  he  "  attached  the 
schooner  at  Hawkins'  dock,  City  Island."  An  order  for  pub- 
lication of  notice  for  all  persons  in  interest  to  appear  and  in- 
tervene was  made  on  the  25th  of  January,  but  no  publication 
has  been  made.  It  appears  by  affidavit  that  at  the  request 
of  the  libellant  the  marshal  put  no  keeper  on  board  at  the 
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time  of  the  service  of  the  process  ;  that  the  vessel  was  then 
hauled  out  of  the  water  undergoing  repairs  and  not  in  a  con- 
dition to  be  navigated  at  all  or  to  float  in  the  water.  Sept. 
16,  1879,  on  motion  of  the  libellant's  proctor  an  order  was 
made  that  the  marshal  take  the  schooner  into  his  custody 
under  the  original  process  and  place  a  keeper  in  charge. 
Thereupon  the  marshal  resumed  the  custody  of  the  vessel 
and  removed  her  to  a  pier  in  the  East  Biver.  On  the  20th 
of  September,  one  Hawkins  appeared  as  claimant,  averring  in 
his  claim  that  at  the  time  of  the  seizure  he  w^as  in  possession 
of  the  schooner,  reconstructing  her,  and  claiming  a  common 
law  lien  therefor  to  the  amount  of  $5,000.  He  offered  a  bond 
under  the  Act  of  1847,  in  double  the  amount  of  libellant  s 
claim  and  gave  notice  to  libellant's  proctor  of  the  justifica- 
tion of  his  sureties  for  the  22d  of  September.  The  Hbellant's 
proctor  did  not  appear  and  the  bond  was  approved  and  an 
order  was  made  in  the  usual  form  for  the  release  of  the  vessel 
on  the  same  day.  The  marshal  thereupon  gave  to  the 
claimant's  proctor  a  notice  to  the  keeper  to  discharge  the 
vessel.  The  claimant  took  a  tug  and  proceeded  with  this 
notice  to  the  vessel,  exhibited  the  notice  to  the  keeper  but 
declined  to  give  it  up.  He  met  there  the  libellant's  proctor, 
and  one  Crowley,  who  claims  to  have  been  previously  ap- 
pointed  master  of  the  schooner  and  who  also  appears  to  be 
the  ovmer  of  one-sixteenth  part  of  her.  It  is  very  difficult  to 
ascertain  with  certainty  from  the  conflicting  affidavits,  what 
occurred  on  the  vessel  at  that  time.  It  is  sworn  by  witnesses  on 
behalf  of  the  libellant  and  Crowley,  that  the  claimant  did  not 
demand  the  delivery  of  the  schooner  to  him;  but  I  am  satisfied 
that  the  libellant's  proctor  and  Capt.  Crowley,  as  well  as  the 
keeper,  tmderstood  that  he  was  there  for  the  purpose  of  taking 
possession  of  the  schooner  upon  the  discharge  of  the  attach- 
ment.    A  controversy  appears  to  have  arisen,  Crowley  and 
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libellant's  proctor  insisting  that  Hawkins  had  no  right  to  be 
there.  The  result  of  this  controversy  was  that  Hawkins,  the 
claimant,  was  by  the  procurement  of  these  parties  J3r  one  of 
them  taken  under  arrest  by  a  police  officer  and  compelled  to 
leave  \he  vessel.  He  seems  to  have  refused  to  exhibit  his 
authority  to  receive  the  vessel  to  libellant*s  proctor,  but  the 
evidence  shows  concert  of  action  between  the  libellant  and 
Capt.  Crowley,  the  libellant  now  claiming  to  be  the  principal 
owner  and  Crowley  as  master  claiming  to  act  by  his  appoint- 
ment and  under  his  directions.  After  Hawkins  left  the  ves- 
sel the  keeper  went  awa}',  leaving  Capt.  Crowley  on  the  ves- 
sel,  who  claims  now  to  have  been  left  in  possession  by  the 
discharge  of  the  attachment.  The  result  is  in  reality  that  the 
libellant  has,  or  appears  to  have  through  Capt.  Crowley,  pos- 
session of  the  vessel;  and  through  her  seizure  on  his  libel  and 
her  subsequent  discharge,  the  claimant,  if  he  was  the  party 
in  possession,  has  been  dispossessed.  This  is  a  motion  on 
behalf  of  the  claimant  that  the  marshal  retake  the  vessel  and 
restore  her  to  him,  and  for  other  relief.  The  libellant  and  the 
said  Crowley  appear  to  oppose  the  motion. 

Although  the  customary  order  for  discharging  an  arrest 
of  the  vessel  is  simply  that  she  be  released  from  custody,  yet 
it  is  the  duty  of  the  court,  on  the  dissolution  of  an  attach- 
ment under  its  process,  to  cause  the  vessel  to  be  restored  to 
the  party  who  was  in  possession  at  the  time  the  officer  of  the 
court  took  her  into  custody.  The  process  of  the  couii;  in  its 
execution  and  discharge  must  not  be  used  as  the  means  indi- 
rectly of  taking  a  vessel  from  one  party  and  giving  it  to 
another.  In  the  case  of  The  Neptune^  1  Hagg.  Adm.  p.  132. 
Sir  John  NichoU  says :  "  Had  bail  been  given  to  the  action 
for  wages,  the  ship  would  be  delivered  up,  upon  the  removal 
of  the  arrest,  to  the  party  previously  in  possession,  whoever 
he  might  have  been."     Mr.  Dunlap  in  his  treatise  says  :    "  In 
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the  Admiralty  Courts  of  the  United  States,  in  all  civil 
except  perhaps  those  of  bottomry  and  by  hypothecation,  it  is 
usual  for  the  court  upon  application  to  deliver  the  property 
to  the  claimant  from '  whose  possession  it  has  been  taken, 
upon  bail  or  stipulation  with  ample  security,  conditioned  in 
some  cases  for  the  restoration  of  the  property,  in  others  for 
the  payment  of  the  amount  which  may  be  decreed  to  the 
libellant  and  his  costs."  Dunlap*s  Adm.  p.  166.  I  cannot 
agree  with  the  counsel  for  the  libellant  that  the  marshal's 
duty  is  simply  to  withdraw  his  keeper  and  leave  the  vessel, 
without  regard  to  whether  she  thereby  falls  into  the  hands 
of  her  owners,  or  strangers,  or  river  thieves.  It  is  his  duty 
under  these  authorities  upon  the  termination  of  his  custody 
to  replace  her  in  the  possession  of  the  party  from  whose  pos- 
session he  took  her.  An  admiralty  suit  in  rem  proceeding 
in  proper  course  is  a  suit  against  all  the  world,  against  who> 
ever  has  or  claims  to  have  any  interest  in  the  vessel,  and 
where  the  proper  notice  is  given,  including  the  publication  of 
notice  to  all  persons  interested  to  intervene  according  to  the 
rules  and  practice  of  the  court,  all  persons  having  an  interest 
who  do  not  appear  are  in  default ;  and  a  claimant,  who  does 
appear  and  gives  bond  for  value  or  under  the  Act  of  1847  for 
double  the  amount  of  libellant's  claim  and  whose  right  to  in- 
tervene as  claimant  is  not  challenged  by  the  libellant  or  some 
other  party  intervening,  is  to  be  held  to  be  by  the  acquies- 
cence of  all  the  parties  to  the  suit  the  party  entitled  to  the 
possession.  A  claim  thus  made  is  an  application  to  the 
court  for  the  possession  of  the  vessel  on  giving  bail.  Thus 
in  the  case  ali'eady  cited,  the  court  says  :  "  The  warrant  of 
arrest  calls  upon  all  persons  who  have  an  interest  to  appear 
and  show  cause,  and  if  the  party  in  possession  at  the  time 
the  wari^ut  was  executed  is  no  longer  in  possession,  it  is,  I 
ix^poat,  his  own  default ;  hehas,bynot  appearing  to  give  bail, 
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acquiesced  in  being  dispossessed  and  has  thus  allowed  the 
proceeds  arising  upon  the  sale  of  the  ship  to  come  into  the 
registry  of  the  court."     3  Hagg.  132. 

Now  in  this  case  it  appears  that  there  are  two  parties 
who  claim  to  have  been  in  possession  at  the  time  the  mar- 
shal took  the  vessel  under  the  process  of  the  court,  the 
claimant  Hawkins,  who  has  appeared,  and  the  captain  or  the 
alleged  captain  and  owner  Crowley,  who  has  not  appeared  as 
claimant  but  only  to  resist  this  motion.  If  publication  had 
been  made  and  the  default  of  all  persons  not  appearing  had 
been  entered,  Crowley  could  not  dispute  the  right  of  the 
claimant  Hawkins  to  the  possession  of  the  vessel  upon  dis- 
charge of  the  arrest.  But  there  having  been  no  publication, 
I  do  not  think  he  is  in  default,  and  he  should  have  an  oppor- 
tunity to  contest  Hawkins' right  to  appear  as  claimant,  which 
is  based  upon  an  alleged  actual  possession  of  the  ship  as  a 
lienor  at  the  time  of  the  arrest.  The  libellant  cannot  of 
right  now  dispute  Hawkins'  right  as  claimant,  because  he 
made  no  objection  to  his  appearing  as  claimant,  when  served, 
as  the  record  shows  that  he  was  served,  with  notice  of  the 
justification  of  the  claimant's  sureties,  which  is  in  effect  a  no- 
tice of  Hawkins'  appearance  as  claimant.  But  as  it  appears 
by  affidavit  that  the  notice  of  justification  did  not  in  fact  reach 
the  libellant's  attorney  till  after  the  time  fixed  therefor,  he 
is  entitled  to  have  that  default  opened  and  now  to  make  ob- 
jections to  Hawkins'  appearance  and  claim.  When  such  ob- 
jections are  made  the  practice  is  to  refer  the  question  to  the 
clerk  or  a  commissioner. 

But  the  course  pursued  in  this  case  was  irregular.  The 
owners  of  the  vessel  not  having  appeared  nor  being  in  de- 
fault, no  order  should  have  been  made  which  in  effect  gives 
up  the  vessel  to  a  party  claiming  to  be  not  the  owner  but 
merely  in  possession  as  a  lienor.     If  the  libellant  refused  and 
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neglev^ttHl  to  oau<^  xhaX  pnMioation  to  be  made,  the  claimant 
should  h:*ve  m«^vt^l  that  the  111^4  l>e  dismissed  for  want  of 
prL>sevnition  and  to  have  iH>mjV'lletl  the  libellant  to  go  on 
with  his  suit  and  pnviirtHl  the  default  of  the  owners,  or  their 
appeaniUiV,  or  he  winild  have  Invn  allowed  to  have  the  pnb- 
ligation  made  on  his  own  motion.  Still,  the  order  that  was 
made  was  not  pn>|>erlv  exeiniteil.  If  it  required  the  delivery 
of  the  vesciel  to  anv  party  it  was  to  the  party  who  had  ap- 
peaieil  and  had  Ihh^u  alloweil  to  lH>nd  the  vessel.  But  if  in 
such  a  case  the  marshal  tinds  that  there  are  contesting  par- 
ties elaimini*  |x>ssession,  I  tliink  onlinarily  he  ought  not  to 
deliver  her  to  either  without  the  direction  of  the  court.  Such 
a  question  should  Iv  settleil  before  the  release  of  the  vessel 
frv>m  eustixlv.  It  is  mi>sl  unseemlv  that  the  retreat  of  the 
marshal  should  be  the  sipial  for  rival  claimants  to  rush  in 
aud  coiitt  st  the  pt^vs^^ession  of  the  ship  with  each  other  on  her 
dtvks,  I  think,  therefore,  that  the  order  of  the  court  for  the 
releiise  of  the  vessel  has  not  l>een  dulv  executed.  The  mar- 
shal  ought  not  to  have  withdrawn  his  keeper  after  a  party 
who  had  been  admitted  to  appear  and  bond  the  vessel  and 
who  had  exhibitevl  to  him  the  order  for  her  release  had  been 
excluded  from  the  sliip. 

It  is  claimeil  however  that  the  court  has  now  no  juris- 
diction to  retake  the  vessel ;  that  the  marshal  having  left  her 
in  the  possession  of  Crowley,  who  thereupon  took  possession, 
cannot  W  disturlH^l  except  by  an  acti»m  for  that  purpose. 
But  it  seems  to  me  com}>etent  for  tlu*  court  to  order  the 
marshal  to  retake  the  vessel  as  under  his  original  process,  if 
the  onler  for  her  release  has  not  been  duly  executed.  The 
vessel  was  in  the  cust«.xlv  of  the  court  and  that  eustodv  has 
never  l>een  properly  and  lawfully  terminated.  And  as  she 
remains  within  the  jurisdiction,  and  as  she  is  still  in  the  hands 
of  the  party  to  whom  she  was  improperly  delivered  and  who 
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actively,  but  under  a  mistake  as  to  his  rights  procured  such 
improper  delivery,  and  no  new  rights  appear  to  have  inter- 
vened, I  am  of  opinion  that  the  court  has  power  to  direct 
the  marshal  to  resume  the  custody.  In  fact,  pending  this 
motion,  an  order  was  made  requiring  the  marshal  to  take  her 
again  into  custody  and  hold  her  till  the  determination  of  this 
motion,  and  she  is  now  held  under  that  order.  (See  The 
Union,  4  Blatchf.  90.) 

The  proper  order  to  make  seems  to  be  that  the  order  for 
the  release  of  the  vessel  be  vacated,  as  improvidently  granted 
before  a  publication  ai^d  default ;  that  the  marshal  continue 
to  hold  her  under  his  original  process ;  and  that  the  libel- 
lant's  default  be  opened  and  he  be  allowed  to  file  dbjections  to 
Hawkins's  appearance  as  claimant.  A  new  order  of  publica- 
tion should  be  made,  the  return-day  having  passed. 

If  Crowley  voluntarily  appears  as  claimant  or  comes  in 
upon  the  return  day  of  the  notice  by  publication,  he  will 
then  have  the  lights  of  any  claimant,  averring  his  posses- 
sion  at  the  time  of  seizure,  to  apply  to  the  court  for  leave  to 
bond  the  vessel,  and  the  question  of  possession  between  him 
and  the  other  claimant,  Hawkins,  can  be  properly  tried.  A 
great  deal  of  the  evidence  by  affidavit  has  been  directed  to  the 
points  that  the  libellant's  claim  is  not  such  as  gives  him  a 
lien  enforceable  in  this  court,  and  on  the  other  hand  that 
Hawkins  had  no  common  law  lien  and  therefore  no  right  to 
the  possession  of  the  vessel,  as  against  the  owners,  because 
he  has  been  fully  paid,  and  because  the  work  was  done  on 
the  personal  credit  of  the  libellant  and  not  on  the  credit  of 
the  vessel.  These  questions  cannot  be  now  entertained. 
They  cannot  be  tried  on  affidavits.  The  first  is  an  issue  to 
be  tried  in  the  cause,  if  properly  raised  by  the  pleadings. 
The  second  may  perhaps  be  properly  inquired  into  upon 
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trial  of  the  objections  that  may  be  filed  to  Hawkins's  appear- 
ance as  a  claimant. 

Let  an  order  be  entered  in  conformity  with  this  opinion- 

For  the  motion,  Geo.  A,  Black. 

Opposed,  II.  B.  Kinghorn  and  Tlio%.  W.  Wyatt. 
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Depositions  de  bene  <Me.— PBODtroTioN  or  Books  and  Papsbs. 

A  witness  examined  de  bene  ease  under  U.  9.  R.  S.  §  863,  may  be  compelled 
to  produce  books  and  papers  in  his  possession  which  would  be  material  and 
competent  evidence  for  the  party  calling  him,  upon  the  trial  of  the  cause, 
but  he  cannot  be  compelled  to  produce  his  books  and  papers  mereljLforthe 
purpose  of  refreshing  his  memory. 

Choate,  J.  On  the  28th  day  of  October,  1879,  the  dis- 
trict attorney  took  out  a  suhpoena  duces  tecicm  directed  to 
James  B.  Colgate,  requiring  him  to  attend  on  the  29th  day 
of  October,  at  9  o'clock  A.  M.,  before  a  Circuit  Court  com- 
missioner, named  therein,  to  give  evidence  de  bene  ettse  in  this 
cause  on  the  part  of  the  plainti£f,  and  requiring  him  also  to 
have  with  him  books  and  papers  described  as  follows :  "All 
and  singular,  the  books,  papers,  writings  and  documents  now 
in  your  custody  or  under  your  control,  which  show  or  in  any 
manner  relate  to  any  gains,  profits  or  income,  made,  gained, 
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had,  derived  or  received  by,  for,  or  on  account  of  Samuel  J. 
Tilden,  the  defendant,  at  any  time  between  the  first  day  of 
January,  1862,  and  the  Slst  day  of  December,  1871."  This 
subpoena  was  issued  from  the  clerk's  office  upon  the  filing  of 
an  affidavit  of  one  H.  H.  Mason,  that  he  knew  the  said  Col- 
gate and  that  on  the  28th  day  of  October,  1879,  the  said 
Colgate  told  him  that  he  was  going  to  Europe  in  a  few  days. 
On  the  29th  of  said  October,  at  the  hour  named,  the  said 
Colgate  appeared  before  the  commissioner  and  his  examina- 
tion de  bene  esse  was  proceeded  with,  the  attorneys  of  both 
parties  to  the  suit  attending.  He  testified  that  during  the 
period  named  in  the  subpoena  his  firm  of  Trevor  &  Colgate 
had  some  transactions  with  the  defendant  in  the  buying  and 
selling  of  stocks ;  that  they  bought  and  sold  stocks  on  de- 
fendant's orders ;  that  he  did  not  remember  any  particular 
orders ;  that  he  thought  it  probable  and  had  no  doubt  that 
they  had  such  transactions  for  the  defendant  in  the  stocks 
of  the  Pittsburgh,  Fort  Wayne  and  Chicago  Railroad  Com- 
pany during  the  said  period,  but  that  his  recollection  was 
not  clear ;  that  he  had  no  recollection  as  to  the  number  of 
shares  purchased  or  sold ;  that  he  did  not  recollect  any  such 
transactions  in  any  other  stock  but  had  no  doubt  there  were 
others.  The  witness  was  asked  whether  the  stock  was  pur- 
chased for  the  defendant  alone  or  for  him  in  connection  with 
somebody  else,  and  he  answered  that  he  should  have  to  re- 
fer to  his  books  to  find  out.  He  was  asked  what  books  he 
had  got  by  which  he  could  refresh  his  memory  on  that  sub- 
ject, and  he  answered,  the  books  of  that  date,  if  they  could 
be  found ;  that  he  presumed  the  ledgers  would  be  the  princi- 
pal books  and  that  he  presumed  that  there  were  other  books 
that  might  throw  light  on  the  subject,  the  cash  books ;  that 
these  were  the  only  books  he  knew  of  to  refresh  his  memory 
by ;  that  these,  the  ledgers  and  the  cash  books,  were  the 
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principal  ones.  Being  further  examined  as  to  the  books  re- 
quired for  this  purpose  of  refreshing  his  memory,  he  said 
that  he  could  refer  from  one  book  to  another,  and  that  he 
could  not  tell  what  books  he  would  want  until  he  got  at  it. 
He  testified  that  he  kept  books  that  might  be  called  daily 
blotters,  and  which  he  called  cash  books ;  that  he  did  not 
know  whether  he  kept  books  called  daily  blotters ;  that  he 
did  keep  books  called  cash  books,  and  journals,  memoran- 
dum books,  in  which  purchases  and  sales  of  stocks  were 
originally  entered.  All  the  foregoing  questions  related  to 
books  kept  in  the  years  1862  to  1871,  inclusive.  He  further 
testified  that  he  did  not  know  whether  the  books  above  re- 
ferred to  had  been  preserved  ;  that  if  he  was  going  to  search 
for  them  he  would  look  in  the  attic ;  that  all  such  books,  if 
preserved,  were  kept  in  the  custody  of  his  present  firm  of 
James  B.  Colgate  &  Co.,  successors  to  Trevor  &  Colgate. 
Being  asked  whether  the  defendant  advanced  any  money  for 
the  purchase  of  the  Fort  Wayne,  etc.,  stock  above  referred 
to,  he  answered  that  he  could  not  tell  without  examining  his 
books  ;  that  he  presumed  he  did ;  that  if  his  firm  purchased 
any  of  said  stock  in  which  the  defendant  was  interested,  it 
was  about  the  time  of  a  reported  lease  of  the  railroad  in  the 
year  1869.  Being  asked  if  his  firm  sold  at  a  profit  any  of 
this  stook  in  which  the  defendant  was  interested,  he  said  he 
could  answer  the  question  after  an  examination  of  his  books ; 
that  he  could  not  answer  it  now.  At  this  stage  of  the  pro- 
ceeding the  plaintiff's  counsel  requested  the  witness  to  pro- 
duce all  the  ledgers,  journals,  memorandum  books  of  the 
purchase  and  sale  of  stocks  and  daily  blotters,  cash  books 
and  check  books  which  relate,  in  any  way,  to  the  purchase 
and  sale  of  certain  specified  numbers  of  shares  of  the  stock 
of  the  Pittsburgh,  Fort  Wayne  and  Chicago  Railway  Co., 
giving  certain  dates  between  March  4th  and  April  3d,  1869, 
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with  a  certain  number  of  shares  for  the  several  dates.  The 
proceeding  was  then  adjourned  to  October  30th,  10  A.  M. 
On  the  morning  of  October  30th,  1879,  the  district  attorney 
took  out  another  suhpcBna  duces  tecmn  directed  to  the  witness 
and  requiring  him  to  appear  before  the  same  commissioner 
on  the  30th  of  October,  at  10  A.  M.,  as  a  witness  on  behalf  of 
the  plaintiflF,  and  to  have  with  him  books  and  papers  de- 
scribed as  follows:  "All  and  singular,  the  daily  blotters, 
memorandum  books  of  the  purchase  and  sale  of  stocks,  jour- 
nals, cash  books,  check  books  and  ledgers  kept  by  or  for  the 
firm  of  Trevor  &  Colgate  during  the  period  commencing  on 
the  Ist  day  of  January,  1869,  and  ending  on  the  31st  day  of 
December,  1869,  now  in  your  custody  or  under  your  control, 
and  all  books,  papers,  writings  and  documents  now  in  your 
custody  or  under  your  control,  which  show  or  in  any  manner 
relate  to  the  purchase  and  sale  of,  and  the  disposition  of  the 
proceeds  of  the  sale  of  the  following  numbers  (or  therea- 
bouts) of  shares  of  the  stock  of  the  Pittsburgh,  Fort  Wayne 
and  Chicago  Railway  Company,  purchased  on  or  about  the 
following  dates,"  giving  the  same  dates  and  numbers  of  shares 
given  in  the  foregoing  request  to  produce. 

The  witness  attended  at  the  time  to  which  the  proceed- 
ing had  been  adjourned  and  the  counsel  for  both  parties 
appearing,  his  examination  was  resumed.  He  admitted  that 
he  had  been  served  with  the  subpoena  last  referred  to,  and 
declined  to  produce  the  papers  referred  to  therein  under 
advice  of  counsel,  denying  the  right  to  compel  their  produc- 
tion. At  the  request  of  the  district  attorney  the  counsel  for 
the  plaintiff  and  the  witness  appeared  before  the  court,  and 
argument  was  heard  on  the  question  whether  the  witness 
was  bound  to  produce  the  papers  described  in  the  second 

subpoena. 
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No  objection  has  been  taken  to  the  shortness  of  the 
time  allowed  for  the  production  of  the  books  and  papers,  nor 
to  the  sufficiency  of  the  preliminary  proof  by  affidavit  on 
which  the  subpoena  was  issued.  The  district  attorney  con- 
ceded on  the  argument  that  the  books  and  papers  were  re- 
quired, not  because  they  are  competent  evidence  in  the  cause, 
but  because  they  are  necessary  for  the  purpose  of  refreshing 
the  recollection  of  the  witness  in  respect  to  facts  pertinent 
to  the  issue  in  the  cause.  It  is  conceded  that  the  books  of 
the  witness  could  not  be  used  as  evidence  in  the  cause. 

It  is  insisted  on  behalf  of  the  witness :  (1st,)  that  under 
Rev.  Stat.  §  863,  the  court  has  no  power  to  compel  by  suh- 
pcena  duces  tecum  the  production  of  books  and  papers  of  the 
witness  upon  an  examination  de  bene  esse  before  trial ;  (2d,) 
that  if  such  production  can  be  compelled  at  all,  the  proceed- 
ings must  be  according  to  the  provisions  of  the  New  York 
Code  of  Civil  Procedure,  which  requires  by  §  867  for  such 
production  of  books  by  a  witness  upon  a  trial  or  hearing, 
special  application  to  and  order  of  the  court  and  a  notice  of 
a  given  number  of  days ;  and  (3d,)  that  if  in  any  case  imder 
R.  S.  §  863,  a-  subpoena  duces  tecum  will  issue,  it  will  not  issue 
to  require  the  production  of  books  and  papers  merely  to  re- 
fresh the  recollection  of  the  witness  upon  his  examination. 

1.  Upon  the  first  point  it  is  argued  that  the  court  has 
no  power  in  the  premises  except  what  is  given  in  R.  S. 
§  863 ;  that  this  only  provides  that  in  the  cases  speAfied,  a 
person  may  be  compelled  to  appear  and  testify ;  that  this 
section  contains  no  provision  authorizing  the  party  taking 
the  deposition  to  require  the  production  of  books  or  papers ; 
that  in  §§  868-870,  regulating  the  taking  of  depositions 
under  a  commission  issued  by  a  Federal  Court,  special  pro- 
visions are  made  for  the  production  of  books  and  papers  by 
the  witness  upon  proof  to  the  satisfaction  of  the  court  that 
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a  necessary  case  exists  therefor;  that  it  is  unjust  and  op- 
pressive  to  require  a  third  party,  having  no  interest  in  the 
suit,  to  produce  upon  the  mere  call  of  one  of  the  parties  by  a 
subpoena,  any  or  all  of  his  private  books  of  account  and 
papers,  often  to  his  great  inconvenience,  the  derangement 
of  his  business  and  possible  injury  from  the  exposure  of  his 
private  business  aifairs.  Attention  is  called  to  the  fact  that 
among  the  magistrates  before  whom  the  witness  may  be  thus 
summoned,  are  notaries  public  and  some  other  officers  hav- 
ing little  or  no  judicial  character  or  experience,  and  that,  by 
the  settled  construction  put  on  this  and  similar  laws  for  the 
taking  of  testimony  out  of  court,  the  magistrate  taking  the 
same  has  no  discretion  as  to  the  reception  or  rejection  of 
testimony,  but  must  take  whatever  is  offered,  thus  greatly 
increasing  the  risk  of  injury  to  the  witness  and  his  affairs. 
And  this  argument,  fromThe  inconvenience  of  the  thing,  is 
urged  as  a  reason  for  the  strict  construction  of  this  section 
in  this  particular  and  against  a  construction  which  would  in- 
volve these  mischiefs.  It  is  further  argued  from  the  careful 
provisions  of  law  designed  to  protect  parties  from  an  impro- 
per inspection  of  books  and  papers,  that  no  such  right  to 
require  the  production  of  those  of  a  witness  in  this  loose 
way  and  without  special  proceedings  for  that  purpose  can 
exist,  the  argument  being  that  it  cannot  have  been  intended 
that  indifferent  third  persons,  having  no  interest  in  the  con- 
troversy, shall  have  less  protection  in  this  respect  than  par- 
ties to  suits. 

The  question  is  one  of  great  importance  and  no  decisive 
authority  is  cited  on  either  side.  In  the  case  of  In  re  Peck, 
3  Blatchford  113,  Judge  Betts  expressed  a  doubt  whether 
upon  the  examination  of  a  witness  de  bene  esse  under  the  30th 
section  of  the  judiciary  Act  of  1789,  of  which  K.  S.  §  863  is  a 
re-enactment,  there  was  any  power  to  compel  the  production 
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of  books  and  papers.  The  case  did  not  call  for  a  decision  of 
this  point.  I  have  given  the  question  as  fall  consideration 
as  a  very  limited  time  for  examination  will  allow,  and  haye 
reached  the  conclusion  that  under  this  section  it  is  compe- 
tent for  the  court  to  issue  a  subpcena  ducts  teciim  to  compel 
the  production,  upon  the  examination,  of  books  and  papers 
which  would  be  competent  evidence  in  the  cause. 

This  provision  for  the  examination  of  witnesses  de  hene 
esse  before  the  trial,  first  enacted  in  the  Act  of  1789,  has 
been  said  to  be  a  novelty  in  legislation.  Until  a  statute  of 
the  first  year  of  William  IV.  (1831),  there  was  no  English 
Act  of  general  application  giving  parties  in  common  law 
actions  this  relief  against  the  probable  loss  of  testimony  from 
the  absence  or  death  of  witnesses.  Prior  Acts,  b^inning  in 
the  reign  of  George  III.,  gave  partial  relief,  limited  mostly  to 
the  taking  of  testimony  of  persons  in  the  remote  colonies  or 
dependencies  of  the  realm.  Prior  to  this  more  recent  sta- 
tute, the  courts  of  common  law,  impressed  with  the  hardship 
and  injustice  resulting  from  such  loss  of  testimony,  forced 
parties  to  consent  to  the  taking  of  testimony  by  postponing 
causes,  refusing  to  enter  nonsuits  or  judgments  in  case  such 
consent  was  unreasonably  declined,  and  by  other  like  rude 
devices.  The  power  to  issue  commissions  for  the  taking  of 
testimony  of  witnesses,  except  in  foreign  countries,  had  a 
very  limited  application  within  the  kingdom  and  afforded  no 
sufficient  protection  against  this  evil.  (See  the  English 
Cases  and  Statutes,  2  Phillipps  on  Evid.,  4th  Amer.  Ed.  p. 
843,  et  seq,)  In  New  York  it  was  not  till  after  this  enact- 
ment by  Congress  that  any  such  statute  was  passed,  but  the 
practice  in  substantial  conformity  with  the  statutes  after- 
wards passed  was  recognized  as  proper,  independently  of 
any  statutory  authority.  (See  Mumford  v.  Church,  1  Johns 
Ca.  147 ;  Sandford  v.  Burrell,  Anth.  N.P.  184;  Jackson  y.KerU, 
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7  Cow.  63 ;  Wait  v.  Whitney ,  Id.  69.)  Indeed  the  first  sta- 
tute in  New  York  is  declared  by  the  revisers  to  be  founded 
on  these  early  cases.  (1  E.  L.  455.)  The  general  course  of 
proceeding  was  by  a  special  application  to  the  court  and  an 
order  for  the  examination  based  on  proof  of  the  essential 
facts  making  the  relief  necessary,  and  not  by  the  issue  of  a 
suipcena  properly  so  called. 

The  purpose  of  this  Act  of  Congress  undoubtedly  was  to 
provide  a  convenient  and  eflfectual  remedy  for  this  possible 
failure  of  justice  from  the  anticipated  loss  of  material  testi- 
mony, and  also  for  the  relief  of  witnesses  living  at  such  dis- 
tance from  the  place  of  trial  that  they  could  not  reasonably 
be  required  to  attend  in  person,  which  reasonable  limit  of 
distance  was  fixed  at  a  hundred  miles,  although  it  was  pro- 
bably competent  for  Congress  to  authorize  the  summoning 
of  a  witness  to  attend  the  trial  from  any  part  of  the  United 
States.  And  the  statute  provided  that  "whenever  the  testi- 
mony of  any  person  shall  be  necessary  in  any  civil  cause  de- 
pending in  any  district  in  any  court  of  the  United  States, 
who  shall  live  at  a  greater  distance  from  the  place  of  trial 
than  one  himdred  mUes  or  is  bound  on  a  voyage  to  sea,  or 
is  about  to  go  out  of  the  United  States,  or  out  of  such  dis- 
trict, and  to  a  greater  distance  from  the  place  of  trial  than 
as  aforesaid,  before  the  time  of  trial,  or  is  ancient  or  very  in- 
firm, the  deposition  of  every  such  person  may  be  taken  de 
bene  esse"  etc.  "Every  person  so  deposing,  as  aforesaid,  shall 
be  carefully  examined,  etc.,  and  sworn  to  testify  the  whole 
truth,"  etc.  "And  any  person  may  be  compelled  to  appear 
and  depose  as  aforesaid,  in  the  same  manner  as  to  appear 
and  testify  in  court."  (1  Stat,  at  Large,  p.  88.)  It  is  impos- 
sible, I  think,  to  escape  the  conclusion  that  the  purpose  of 
the  stati\te  was  to  give  parties,  in  all  substantial  respects,  the 
full  benefit  of  the  testimony  of  witnesses  to  material  facts. 
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whose  testimony  they  were  liable  to  lose  from  age,  infirmity 
or  departure  from  the  country,  and  also  of  witnesses  living  at 
a  greater  distance  from  the  court  than  one  hundred  miles,  who, 
for  their  own  convenience,  were  to  be  excused  from  attending. 
The  statute  thus  debars  the  parties  from  calling  into  court 
witnesses  residing  more  than  one  hundred  miles  from  the  place 
of  trial,  even  though  living  within  the  jurisdiction  and,  but  for 
the  statute,  within  reach  of  the  suhpama  of  the  court.     This 
extension  of  the  provision  to  distant  ivitnesses  very  clearly  re- 
quires, as  it  seems  to  me,  that  a  construction  should  be  given 
to  the  statute  which  shall  not  substantially  deprive  the  par- 
ties of  the  benefit  of  their  testimony.     And  considering  the 
ver}'  large  proportion  of  ci\dl  causes  in  which  the  testimony 
of  witnesses,  respecting  books  and  writings  in  their  posses- 
sion and  material  to  be  put  in  evidence  on  the  tiial,  is  abso- 
lutely essential  to  the  proper  enforcement  of  the  rights  of 
one  party  or  the  other,  the  statute  would,  as  it  seems  to  me, 
fail  of  its  intended  purpose  and  effect  if  the  parties  were  de- 
barred by  it  from  the  compulsory  production  by  witnesses 
more  than  a  hundred  miles  from  the  place  of  trial,  of  papers 
material  as  evidence  in  the  cause.     While  the  statute,  as  be- 
ing in  derogation  of  the  common  law,  must  be  strictly  fol- 
lowed as  to  the  course  of  procedure  prescribed  by  it,  {Bell 
V.   Jfurrlson,  1  Peters  355),  yet  it  must  have  a  fair  and 
reasonable  construction,  having  regard  to  the  particular  pur- 
pose it  was  intended  to  subserve  and  the  special  e^-ils  it  was 
designed  to  remedy.     It  is  to  be  observed,  also,  that  at  the 
time  of  its  enactment  it  was  the  onlv  statute  of  the  United 
States  in  force  making  any  provision  for  the  compulsory 
attendance  for  examination  of  witnesses  out  of  Court,  to  be 
used  upon  trials  in  the  Federal  Courts.     The  statute  r^ula- 
tiuii:  the  attoiidauoe  of  witnesses  under  examination  .on  com- 
mission, and  providing  that  the   courts  of  the  district  in 
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which  thej  might  be  examined  should  compel  their  attend- 
ance, and  the  production  by  them  in  proper  cases  of  books 
and  papers,  (now  Bev.  Stat.  §§  868-870),  was  not  passed  till 
1827,  nearly  forty  years  later.  And  although  this  statute  of 
1789  declares  that  "nothing  h.erein  shall  be  considered  to 
prevent  any  court  of  the  United  States  from  granting  a 
dcdiTnuB  potestatem  to  take  depositions  according  to  common 
usage  when  it  may  be  necessary  to  prevent  a  failure  or  delay 
of  justice,"  yet  I  think  it  cannot  be  claimed  that  this 
proviso  effectually  supplied,  or  was  understood  by  Congress 
to  supply,  the  defect  in  the  statute  for  de  bene  esse  examin- 
ations of  witnesses  beyond  a  hundred  miles  from  the  place 
of  trial,  and  as  furnishing  other  effectual  means  of  compel- 
ling the  production  of  material  books  and  papers  by  such 
distant  witnesses,  since  it  was  not  till  long  afterwards  that 
any  statute  was  passed  giving  to  the  courts  the  power  to 
compel  such  production  of  books  and  papers  in  case  of  wit- 
nesses examined  under  commission.  There  was  one  large 
class  of  causes,  that  might  arise  under  laws  relating  to 
patents,  comtemplated  from  the  beginning  as  liable  to  be 
pending  in  the  Federal  Courts,  although  no  patent  law  had 
then  been  passed,  to  which  this  reasoning  applies  with 
special  force.  In  another  large  and  important  class  of 
Federal  causes.  Admiralty  suits,  which  were  clearly  within 
the  view  of  the  framers  of  this  law  at  the  time  of  its  enact- 
ment, this  construction  of  the  *  Act  is  peculiarly  necessary, 
since  from  the  occupation  of  the  witnesses  they  must  be 
tried  largely  upon  depositions.  But  the  urgent  necessity 
for  this  construction  is  by  no  means  confined  to  any  particu- 
lar class  of  cases.  The  argument  that  a  subpCBna  duces  tecum 
is  not  named  in  the  statute,  nor  the  matter  of  the  production 
of  books  and  papers,  is,  I  think,  sufficiently  met  by  saying 
that  such  mention  was  whoUy  unnecessary.    The  provision 
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for  compelling  obedience  on  the  part  of  the  witness  was  in 
these  words :  "Any  person  may  be  compelled  to  appear  and 
depose  as  aforesaid,  in  the  same  manner  as  to  appear  and 
testify  in  courts  It  was  for  a  long  time  considered  doubtful 
whether  this  power  of  compulsion  was  conferred  upon  the 
magistrate  who  was  empowered  to  take  the  examination  or 
upon  the  court  of  the  district  in  which  the  examination  is 
taken.  The  latter  view  has  prevailed.  {In  re  Humphrey y  2 
Blatch.  C.  C.  228 ;  In  re  Peck,  3  Blatch.  C.  C.  113 ;  Ex  partes 
Judson,  3  Blatch.  C.  C.  89.)  The  words  "may  be  compelled  in 
the  same  manner  as  to  appear  and  testify  in  court/*  refer  to 
the  instrumentalities  then  in  force  in  the  common  practice  of 
the  courts  for  compelling  the  attendance  and  the  testimony 
of  witnesses,  the  writ  of  suhpasna  and  the  power  to  punish 
disobedience  to  a  lawful  order  as  a  contempt.  This  is  the 
practical  construction  which  these  words  have  received. 
(Cases  last  cited.)  The  writ  of  subpcena  dnces  tecum,  was, 
equally ^with  the  suhpcena  ad  testificandum,  and  in  certain 
cases  the  writ  of  habeas  corpus  ad  testificandum,  such  an 
instrumentality  in  common  use.  The  failure  to  mention  it  or 
to  deiine  the  instrumentalities  further  than  by  a  general  ref- 
erence, broad  enough  to  include  it,  constitutes,  as  it  seems  to 
me,  no  valid  argument  for  its  intended  exclusion,  when  the 
evident  purpose  of  the  Act  and  the  construction  necessary 
for  its  beneficial  operation  are  considered. 

The  argument,  drawn  from  the  comparison  between 
§  863  and  the  sections  of  the  Bevised  Statutes  regulating  the 
compulsory  attendance  of  witnesses  and  their  production  of 
books  and  papers  upon  the  examination,  would  have  great 
weight  if  they  were  contemporaneous  statutes.  If  these 
other  provisions  had  been  contained  in  the  Judiciary  Act  of 
1789,  it  could  be  argued  with  great  force  that  this  especial 
provision  for  producing  books  and  papers  in  the  one  case 
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and  the  omission  of  such  provision  in  the  other,  showed  an 
intention  to  discriminate  between  the  two  cases  in  this  par- 
ticular. But,  as  pointed  out  above,  these  provisions  are 
enactments  of  forty  years  later,  when  it  appears  to  have 
been  found  necessary  to  supply,  in  case  of  examinations  un- 
der commissions,  this  very  power  to  compel  compliance  on 
the  pai't  of  the  witness  with  the  conceded  right  of  the  party 
to  take  his  testimony.  It  would  seem  that  the  beneficial 
and  convenient  exercise  of  the  power  to  examine  witnesses 
de  he7ie  esse,  under  the  Act  of  1789,  had  been  so  generally 
availed  of  that  it  was  not  till  1827  that  Congress  was  called 
upon  to  pass  an  Act  giving  like  powers  in  this  other  class  of 
examinations.  The  terms  in  which  the  power  is  granted  are 
more  in  detail  than  in  the  old  statute,  and  certainly  some 
valuable  safeguards  against  the  abuse  of  the  power  are  em- 
bodied in  the  statute  itself.  But  it  seems  to  me  that  this 
furnishes  no  reasonable  aid  in  the  construction  of  that  part 
of  the  earlier  law  now  in  question ;  that  is  to  say,  as  to  what  is 
meant  by  ^Hhe  same  vianner  as  to  ajjpear  and  testify  in  court, ^^ 
except  that  the  special  provision  for  compelling  the  produc- 
tion of  books  and  papers  when  material  as  evidence  in  the 
cause  is  an  essential  or  important  part  of  the  relief  intended 
to  be  given  by  such  a  statute.  And  it  is  to  be  observed,  fur- 
ther, that  the  English  Act  of  I.  WilUam  IV.,  Ch.  22,  (6  Eng. 
E.  S.  p.  849),  above  referred  to  and  passed  in  1831,  contained 
a  similar  provision  to  that  in  the  Act  of  Congress  of  1827,  for 
the  production  upon  the  examination  of  books  and  papers. 
I  have  not  overlooked  the  possible  inconveniences  and 
dangers  to  the  private  and  business  interests  of  witnesses,  so 
strongly  urged  as  a  reason  for  excluding  the  construction 
which  allows  the  issue  of  a  mihpcena  duces  tecum  in  such  a 
case.     But  while  the  law  jealously  protects  private  books 

and  papers  from  unreasonable  searches  and  seizures,   and 
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from  unnecessary  exposure,  even  when  necessarily  produced 
in  court,  yet  the  principle  is  equally  strongly  held  that 
parties  litigant  have  the  right  to  have  private  writings 
which  are  competent  for  proof  in  their  causes  produced  in 
evidence  ;  and  to  this  imperative  demand  of  justice,  all  scru- 
ples as  to  the  confidential  character  of  the  writings  as  pri- 
vate property,  except  in  certain  well-ascertained  exceptions 
growing  out  of  professional  employment,  must  yield  from  con- 
siderations of  public  policy.  The  argument  has  gone  lai^ely 
upon  the  terms  of  this  statute,  as  it  now  exists,  in  the  Revised 
Statutes,  which  extends  the  power  to  take  these  depositions 
to  all  notaries  public.  It  must  be  admitted  that  this  exten- 
sion increases  the  possibility  of  inconvenience  and  perhaps 
of  positive  injury  in  the  operation  of  the  statute ;  but  the 
question  is  to  be  determined  upon  the  Act  of  1789,  which 
has  not,  in  the  particulars  under  discussion,  been  materially 
changed,  and  which  conferred  the  power  only  on  a  justice  or 
judge  of  the  United  States,  a  chancellor^  justice  or  judge  of 
a  supreme  or  superior  court,  mayor  or  chief  magistrate  of  a 
city,  or  judge  of  a  county  court  or  court  of  common  pleas  of 
any  of  the  United  States,  all  being  judicial  officers  of  con- 
siderable experience,  except  mayors  of  cities,  who,  at  the 
time  the  Act  was  passed,  might  certainly  be  presumed  to  be 
persons  of  great  intelligence  and  experience  in  the  conduct 
of  business,  and,  at  that  time,  very  few  in  number.  Con- 
gress, in  extending  the  class  of  examining  officers  for  rea- 
sons of  public  convenience  so  as  to  include  notaries  public, 
seems  not  to  have  appreciated  highly  the  supposed  greater 
dangers  to  which  witnesses  might  be  thereby  subjected. 
And  perhaps  it  was  regarded  as  a  sufficient  protection  against 
the  abuse  of  this  process,  that  the  courts  of  the  United 
States  have  full  power  by  general  rules,  or  special  orders 
in  the  absence  of  general  rules,  to  check  and  guard  against  the 
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abuse  of  the  processes  of  the  court.  Thus,  if  this  power  of  sub- 
poenaing witnesses  to  produce  books  and  papers  were  found 
to  be  used  oppressively  upon  witnesses,  it  would  seem  to  be 
competent  for  the  courts  to  prevent  it  by  requiring  by  their 
rules  a  compliance  with  reasonable  conditions  as  to  the  pre- 
liminary proof  of  the  necessity  for  the  production  of  the 
books  and  papers  and  of  their  materiality  as  evidence  in  the 
cause. 

2.  The  claim  made  on  behalf  of  the  witness  that  no 
^iipcma  duces  tecum  can  issue  except  under  the  provisions 
governing  the  practice  in  the  N.  Y.  Code  of  Civil  Procedure, 
seems  to  rest  wholly  on  Rev.  Stat.  §  914,  assimilating  the 
practice  of  the  courts  of  the  United  States,  in  civil  causes 
other  than  cases  of  equity  and  admiralty,  to  the  practice  in 
the  State  courts.  This  section  has  been  held  not  applicable 
to  matters  specially  regulated  by  Act  of  Congress,  as  this 
matter  of  depositions  de  heiie  esse  appears  to  be.  {Beardsley  v. 
LiUell,  14  Blatch.  102.) 

3.  Finally,  it  is  objected  that  no  s^ibpoena  duces  tecum 
will  issue  merely  to  compel  the  production  of  books  and 
papers  to  be  used  on  the  examination  to  refresh  the  recol- 
lection of  a  witness.  Books  and  papers  are,  as  matter  of 
practice,  constantly  used  in  court  upon  the  examination 
of  witnesses  for  the  purpose  of  refreshing  their  memory.  In 
some  cases,  it  may  well  be  that  this  opportunity  to  refresh 
the  memory  of  a  witness  called  in  a  cause  may  be  of  great 
value  to  a  party.  But  it  certainly  is  a  startling  and  I  be- 
lieve a  novel  proposition,  that  a  merchant  or  broker  or 
banker  may  be  subpoenaed  to  produce  all  His  books  of  ac- 
count and  all  his  business  papers  during  a  period  of  ten 
years,  as  was  substantially  attempted  in  this  case,  upon  a 
mere  possibility  that  out  of  this  mass  of  books  and  papers 
some  might  be  found  whereby  he  could  refresh  his  memorj'. 
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if  it  should,  upon  his  examination,  appear  that  his  memory 
needed  refreshing  on  some  point  on  which  he  should  prove 
to  be  able  to  give  testimony  competent  in  the  cause.  No 
precedent  is  produced  for  this  exercise  of  power,  nor  has 
any  statute  or  decision  been  found  or  cited  which  appears  to 
recognize  or  authorize  the  compulsoiy  production  of  books 
and  papers  for  such  a  purpose,  the  same  not  being  relevant 
or  material  to  the  cause.  Wliile  there  is  a  possibility  of 
failure  of  justice  in  special  cases  from  an  inability  to  resort 
to  this  means  of  refr'eshing  the  memory  of  a  witness,  it  seems 
to  me  clear,  that  this  exil  is  not  of  so  substantial  impor- 
tance as  to  require  a  construction  of  this  statute  so  extremely 
liberal  in  favor  of  parties  litigant  and  so  inconvenient  and 
oppressive  to  witnesses  and  so  beyond  all  precedent  in  the 
practice  of  examining  witnesses  out  of  court.  It  has  been 
well  pointed  out  that  in  such  examinations,  on  account  of  the 
limited  power  of  the  examining  magistrate,  persons  sum- 
moned for  such  examination  have  less  chance  of  protection 
against  the  oppressive  and  injurious  use  of  this  power  of  the 
court  than  upon  a  trial  in  couii;  where  all  questions  arising 
can  be  submitted  to  and  decided  by  the  couii;  as  they  arise. 
And  I  am  satisfied  that  the  statute  in  question  does  not 
require  a  construction  permitting  such  a  compulsory  produc- 
tion of  a  witness's  books  and  papers.  A  very  strong  if  not  a 
controlling  argument  in  suppoii  of  this  view,  is  to  be  drawn 
fr'om  the  terms  of  the  statute  of  1827,  above  referred  to.  In 
providing  for  the  regulation  of  this  very  matter  in  examina- 
tions under  a  commission  or  (led hn  its  pvtei^tatevx^  it  expressly 
limits  the  compulsory  production  of  books  and  papers  to 
such  only  as  would  be  "if  produced,  competent  and  material 
evidence  for  the  party  applying  therefor."  This  is  a  legisla- 
tive declaration  of  the  highest  possible  character,  as  it  seems 
to  me,  that  this  was  as  far  as  the  policy  of  the  law  goes  in  the 
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matter  of  compelling  the  production  of  books  and  papers  on 
the  examination  of  witnesses  out  of  court,  and  all  that  sub- 
stantial justice  requires  in  this  direction,  having  a  due  regard 
to  the  rights,  the  convenience  and  the  interests  of  other  per- 
sons as  well  as  of  the  parties  litigant.  No  reason  can  well 
be  imagined  for  supposing  that  Congress  would  withhold 
from  this  class  of  examinations  under  commission,  where  the 
commissioners  are  appointed  by  the  court  and  the  mode  of 
interrogation  is  prescribed  before  the  examination  under  the 
direction  of  the  court  itself,  as  full  an  authority  to  compel 
the  production  of  books  and  papers  by  the  witness  as  is 
allowed  on  an  examination  de  bene  esse,  which  is  subject  to 
less  restriction  and  supeiTision.  This  Act,  therefore,  seems  to 
show  that  Congress  understood  that  this  was  the  limit  al- 
lowed for  the  compulsory  production  of  books  and  papers 
under  the  system  of  examinations  de  bene  esse  then  in  force. 
The  circumstance  that  in  supposable  cases  there  may  be 
even  a  serious  failure  of  justice  by  reason  of  the  inability  of 
a  court  to  exercise  a  certain  power,  is  not  in  itself  the  test  of 
the  existence  of  that  power.  Tlie  question  always  is,  Does 
the  statute,  fairly  construed,  having  in  view  its  purpose  and 
its  eflfect,  authorize  the  exercise  of  the  power  ?  Our  machine- 
ry for  administering  justice  is  not  and  must  not  be  expected 
to  be  found  absolutely  perfect  in  its  operation.  There  are 
cases  of  hardship  and  possible  injustice,  not  provided  for ; 
and  whether  or  not  they  can  be  properly  provided  for  with  a 
due  regard  to  all  other  public  and  private  interests  entitled 
to  be  considered  in  connection  with  any  proposed  alteration 
of  the  law,  is,  of  course,  exclusively  a  question  for  the  legis- 
lature and  not  for  the  courts. 


It  must  be  held,  in  this  case,  that  there  was  no  authority 
to  compel  the  production  of  the  witness's  books  and  papers 
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merely  to  refresh  his  memory,  and  for  this  reason  his  refusal 
to  produce  them  is  sustained. 

For  the  United  States,  aS'.  Z.  Woodford,  District  Attor- 
ney, and  S.  B,  Clarice,  Asst.  District  Attorney. 

For  the  witness,  Wm.  Allen  Butler. 


OCTOBER,  1879. 

CHARLES  G.  ENDICOTT  et  al.  vs.  PETER  A.  G. 

RENAULD  ET  AL. 

Bill  of  Ladixg.— Damage  to  Cargo.— Dunkaging  the  Cbntrs-Boasd- 

Well.— Tender. 

TV  oxviHiTS  of  A  vessel  filed  a  libel  to  recover  freight  on  a  quantity  of  sugar 
N\xurt«  bv  her  from  Havana  to  New  York.  The  consignees  set  up  as  a 
iWf^n\v  lUniase  to  the  sugar  on  the  voyage,  and  that  there  was  only  the 
9ftin\  of  ^^^^  due  for  freight,  which  they  had  tendered  to  the  Ubellanta. 
\\  *tN*^»Mv^l  that  they  had  offered  to  pay  that  sum  in  full  discharge  of  the 
o  a:k\  fvY  frt  ichL  The  sugar  was  partly  in  bags  and  boxes  and  partly  in 
l^vsS  <»^)j(.  The  daniage  to  the  sugar  was  caused  by  sea  water,  and  it  was 
ir, :  V  «;j:*r  ;hAt  wms  stowed  near  the  centre-board-well.  There  was  a  con- 
tra x^r*  5^<  er;*Vni>f  whether  there  was  any  dunnage  by  the  welL  The 
)%\A.<vr  >>f :  V  Tv«!W  thvMxght  the  damage  was  caused  by  sweat  and  had  re- 
fi^<*\i  N^  r,\*ke  a  vWlarwii^  for  the  consignees  that  it  was  caused  by  sea 

»V  *A.  t^.-^:  'Vw  mn?  vhsrnAse  by  the  centre-board- well,  but  that  it  was  not 
^.  *\  .v-^  5,N  iw>c«vi  :he  I'ar^v'*  near  it  from  damage  by  the  ordinary  and  usual 
\viv>«H>*  tr;  tS*:  ;>*:n  x>s*  :be  vessel:  that  there  was  no  proof  of  such  weather 
*v  .V  Ac-<  ,u^-  'jVT*:  x^  vhe  swu  and  that  however  difficult  it  might  be  to 
V  wv^:  s"^'v>*  rv<«r  'Sf  cvr.:re4v\M\i-well  from  damage  by  such  ordinary  and 
^.v, »i  VvU^MV  ,^  : V  >«vr^  tb*t  was  a  doty  which  devolved  oa  the  ship; 
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That  the  damages  suBtained  by  the  sugar  must  therefore  be  deducted  from  the 

amount  of  freight ; 
That  the  tender  was  insufficient. 

Choate,  J.  This  is  a  libel  in  personwDi  by  the  owners 
of  the  schooner  Susan  B.  Eay  against  the  consignees  of  the 
cargo  to  recover  a  balance  of  freight  moneys  alleged  to  be 
due  upon  the  delivery  of  the  cargo  in  New  Tork.  The  cargo 
consisted  of  236  hogsheads,  488  boxes  and  2510  bags  of  sugar. 
It  was  shipped  in  Havana  under  bills  of  lading  by  which  it 
was  to  be  delivered  "in  the  like  good  order  and  condition" 
as  when  shipped,  "the  dangers  and  accidents  of  the  seas  and 
navigation  of  whatever  nature  or  kind  excepted."  The  libel 
alleges  that  the  sugars  were  "duly  delivered  in  Uke  order  in 
which  they  were  received,  the  dangers  and  accidents  of  the 
seas  only  excepted."  The  answer  avers  "that  the  sugars 
were  delivered  reduced  in  quantity  and  in  a  damaged  con- 
dition ;  that  the  loss  and  damage  were  not  caused  by  perils  of 
the  sea"  but  by  the  "carelessness,  unskillfulness  and  wrongful 
acts  of  the  master,  officers  and  seamen  of  the  vessel"  and  "by 
defective  dunnage,  stowage  and  improper  handling  and 
want  of  care  of  the  sugars"  on  the  voyage.  The  loss  thus 
attributed  to  the  fault  of  the  vessel  is  stated  in  the  answer 
to  be  $640.68.  The  whole  amount  oi  the  freight  is  admit- 
ted to  be  $1827,  and  the  amount  already  paid  to  be  $900. 
The  answer  further  avers  that  defendants-  are  "willing  to  pay 
in  discharge  of  their  liability  for  the  freight,  the  further  sum 
of  $286.32,"  which  sum  they  "have  hitherto  tendered"  to  the 
libellants.  On  the  trial  it  was  admitted  that  the  respond- 
ents offered  to  the  libellants  this  sum  of  $286.32,  if  accepted 
in  full  discharge  of  libellants'  claim,  and  that  libellants  re- 
fused to  accept  it  on  that  condition.  There  was  no  other 
proof  of  a  tender. 
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It  appoated  by  the  proofs,  that  when  the  cargo  was  dis- 
charged, there  were  found  to  be  one  hundred  and  ninetv- 
tliree  bags  damaged ;  of  these  twelve  were  empty,  or  nearly 
so,  and  the  rest  more  or  less  reduced  in  quantity  or  wet  with 
salt  water.  There  were  also  twelve  boxes  damaged,  one 
being  empty  and  others  partly  empty.  There  was  really  no 
doubt  upon  the  evidence,  that  the  injury  was  caused  by  sea 
water.  The  vessel  had  two  decks  and  the  sugar  that  was 
damaged  was  stowed  in  the  lower  hold.  The  hogsheads 
were  stowed  at  the  bottom.  On  top  of  the  hogsheads  were 
the  bags  and  boxes.     The  hogsheads  were  not  damaged. 

The  vessel  had  a  centre-board,  and  the  damaged  bags 
and  boxes  were  found  adjoining  to  or  near  the  trunk  of  this 
centre-board,  which  rose  about  nine  feet  high  in  the  hold. 

The  question  to  be  determined  is  whether  the  damage 
was  caused  by  a  peril  of  the  sea  or  by  insufficient  dunnage. 

The  vessel  arrived  in  July,  1877.  The  master  and  the 
second  mate  and  one  of  the  seamen  of  the  vessel  were  ex- 
amined before  the  trial  in  April,  1878.  The  testimony  of 
the  master  was  to  the  effect  that  there  were  eleven  inches  of 
dunnai^e  at  the  bottom  by  the  keelson,  and  that  it  extended  up 
to  the  bilges,  but  not  so  deep ;  that  the  dunnage  consisted  of 
pine  wood  and  boards ;  that  there  was  dunnage  along  each 
side  of  the  centre-board  trunk,  pine  wood  standing  up  and 
down  and  Iwards  against  the  wood  running  fore  and  aft ; 
that  this  dunnage  was  kept  in  place  by  the  pressure  of  the 
oa^^^>  rtirainst  it.  The  master  also  testifies  that  a  part  of  the 
ivi.^Ss^i^t^  was  very  rough  and  the  rest  good  weather ;  that  the 
\o?^ol  did  ni>t  leak  more  tlian  usual;  that  the  pumps  were 
tn^nl  overv  two  hours;  that  during  the  rough  weather  there 
was  a  ^n\^t  dt^al  of  steam  from  the  sugar,  making  it  very  hot 
iu  the  cabin:  that  he  saw  no  signs  of  water  in  the  vessel 
fwMU  U\^k :  tliat  ho  and  the  second  mate  superintended  the  dis- 
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charge  of  the  cargo ;  that  he  thought  then,  and  still  thought, 
at  the  time  of  the  discharge,  that  the  damage  was  caused 
by  sweat.  Th«  second  mate  testified  to  the  same  effect  as 
to  the  dunnage ;  also  that  they  had  '^  a  middling  rough  passage 
home  sometimes,  and  sometimes  pleasant  weather ;"  that  she 
leaked  no  more  than  usual ;  that  the  pumps  were  attended 
to  every  two  hours;  that  the  hatches  were  well  secured, 
caulked  tight,  soaked  and  tarred ;  that  they  showed  no  ap- 
pearances of  a  leak  in  or  around  them ;  that  the  deck  was 
tight  and  showed  no  indication  of  leak ;  that  she  hardly  ever 
leaked  enough  for  the  pumps  to  catch  it.  One  of  the  crew 
also  testified  that  he  helped  stow  the  cargo ;  that  there  were 
some  boards  used  as  dunnage  ;  that  the  boards  were  placed 
on  the  wood  along  the  well  of  the  vessel ;  that  they  had  a 
rough  passage  occasionally  ;  that  the  vessel  did  not  leak  any 
to  speak  of;  that  she  leaked  some;  that  the  pumps  were 
tried  every  hour ;  that  they  did  not  show  that  she  leaked 
much ;  that  she  leaked  "no  more  than  common  ;"  that  there 
was  dunnage  between  the  centre-board  trunk  and  the  cargo, 
consisting  of  pine  wood  and  boards ;  that  the  wood  was  Vir- 
ginia pine  wood  about  four  feet  long. 

Upon  the  trial  the  stevedore  who  discharged  the  cargo 
testified  that  there  was  dunnage  along  the  sides  of  the  cen- 
tre-board trunk  and  in  front  of  it  from  the  bottom  to  the  top, 
consisting  of  wood  up  and  down  and  boards  across  the  wood ; 
that  this  dunnage  was  from  eight  to  ten  inches  thick.  He 
also  testified  that  he  found,  when  they  came  to  break  down 
the  cargo  by  the  forward  part  of  the  centre-board  trunk,  that 
the  oakum  had  started  and  that  there  were  indications  of  a 
leak.  The  cooper  employed  by  the  vessel  in  New  York  also 
testified  that  there  was  dunnage  against  the  centre-board 
trunk,  consisting  of  wood  and  boards.  He  could  give  no 
positive  testimony  as  to  its  thickness* 
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The  claimants  called  two  witnesses,  the  cooper  employed 
by  the  consignees  of  the  cargo  and  his  journeyman,  who  tes- 
tified, positively,  that  there  was  no  dunnage  against  the  cen- 
tre-board trunk ;  that  there  was  nothing  between  this  trunk 
and  the  cargo.  I  think,  however,  that  the  weight  of  evidence 
is  decidedly  with  the  libellants  on  this  point,  and  that  these 
two  witnesses  are  mistaken.  But  the  question  still  remains 
whetlier  that  dunnage  was  sufficient.  That  there  was  dun- 
nage there,  consisting  of  wood  up  and  down,  with  boards 
across  the  wood,  may  be  assumed  as  a  fact  proved.  Its 
thickness  is  not  proved.  In  judging  of  its  sufficiency,  it  is 
neoessarj'  to  consider,  not  only  what  is  the  proof  as  to  the 
dunnage  being  there,  but,  also,  how  far  it  protected  the 
cax\::o,  and  whether  the  cargo  was  in  fact  exposed  to  any 
peril  of  the  sea  which  will  account  for  the  injury  to  the 
oanro.  For,  if  it  was  exposed  to  no  such  peril,  then,  from  the 
fact  that  the  cargo  was  wet,  it  might  be  inferred  that  the 
dunnage  was  insufficient. 

In  the  present  case  there  is  not  sufficient  evidence  that 
thoiv  was  any  peril  of  the  sea.  It  is  true  there  was  some 
leakace  aivund  this  centre-board  trunk,  but  it  is  obvious 
tl;at  it  was  very  trilling.  The  very  fact  that  it  was  thought 
ixovVss<uy  to  have  dunnage  there  at  all,  shows  that  it  is  re- 
c;xr,:v\l  as  pvv>sible  that  some  water  may  get  in  to  the  vessel 
^t  ;'x;s  iv.^vw  But  the  evidence  of  the  master,  second  mate 
AUxl  s^\^r.;a:;.  is  explicit  that  there  was  no  more  leak  than 
u>u,^'  xVvV^u  :>.:s  vovajre;  that  in  fact  the  vessel  was  remark- 
41 VN  :;;;';:  and  fi\v  from  leak.  There  was  no  leak  of  anv  ac- 
vv;;v.u  as  sV.vnxn  by  the  pumps-  A  ship  must  be  dunnagedso 
AS  tv^  rr\^^v5  tho  oar^>  even  in  rough  weather,  if  the  vessel 
sx^rrv^-jt  x^»v^  s<^rivX;s  leak.  And  if  the  construction  of  a  vessel 
xk'.;h  a  vv*  :r?>K\^rd  is  suoh  that  the  cargo  lying  next  to  it  is 
VvaVU"  tv^  K^  dau:a^\l  in  rough  weather  by  water  oozing  in 
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through  the  seams  of  the  centre-board,  but  without  spring- 
ing any  serious  leak,  the  dunnage  against  and  around  the 
centre-board  trunk  must  be  suflBcient  to  protect  it,  if  it  has 
to  be  dunnaged  two  feet  deep.  As  the  ship  rolls,  undoubt- 
edly the  water  so  oozing  in  is  liable  to  be  thrown  off  from 
the  trunk  one  way  and  the  other.  But  the  vessel  must  be 
prepared  for  roUing  in  rough  weather,  and  in  this,  case  the 
weather  was  not  exceptionally  bad.  I  think  it  clear  that  the 
dunnage  was  insufficient  to  protect  the  cargo  against  ordi- 
nary leakage  at  this  point  and  such  as  should  be  expected  in 
almost  any  ocean  voyage,  and  that  there  was  no  other  leak- 
age. This  part  of  the  cargo  may  be  very  difficult  to  protect 
against  even  a  slight  l6ak,  but  this  is  not  the  fault  of  the 
shipper.  It  may  be  the  misfortune  of  the  ship  in  having 
this  peculiar  construction,  and  this  is  a  danger  against  which 
the  ship  has  undertaken  to  guard  the  cargo. 

That  there  was  no  serious  or  unusual  leak  is,  I  think, 
shown,  not  only  by  its  description  so  far  as  testified  to  by 
the  witnesses,  but  also  by  the  conduct  of  the  master,  who, 
when  he  claimed  the  balance  of  his  freight,  declined  to  make 
a  declaration  that  the  damage  was  caused  by  sea  water.  He 
thought  then  that  the  damage  was  caused  by  sweat,  a  theory 
which  has  been  entirely  disproved.  The  sugar  was  shown 
to  be  dry  centrifugal  sugar.  The  libel  sworn  to  by  the  mas- 
ter merely  states  that  the  sugars  "were  delivered  in  like 
good  order,  the  dangers  and  accidents  of  the  seas  only  ex- 
cepted." Whether  they  were  delivered  without  damage,  or 
being  damaged,  that  damage  was  caused  by  sea  peril,  was 
left  wholly  uncertain  on  the  libel ;  it  left  the  libellants  at 
liberty  to  prove  either  of  these  two  states  of  the  case.  The 
transaction  between  the  master  and  the  agent  of  the  consig- 
nees, as  testified  to  by  the  master  himself,  shows  that  he  was 
unwilling  to  take  the  ground  that  they  were  injured  by  sea 
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peril.  And  in  his  testimony  he  did  not  take  this  ground. 
Springing  a  leak  in  rough  weather  may  be  a  perU  of  the  sea 
which  will  exonerate  the  ship,  but  it  must  be  a  leak  more 
serious  than  what  is  here  described  as  the  usual  or  common 
leak  and  as  one  which  the  pumps  would  hardly  reach. 

Therefore  there  must  be  a  decree  giving  the  respondents 
their  damages,  to  be  deducted  from  the  balance  of  freight 
due. 

The  tender  made  is  insufficient  under  Bule  72  of  this 
court,  because  not  made  good  by  depositing  the  amount  in 
court,  if  it  was  any  tender  at  all.  The  question  of  costs, 
however,  is  reserved  till  the  respondents*  damages  have  been 


Deoree  accordingly. 

For  libellants,  R  D,  Benedict, 

For  respondenta,  JET.  £*.  Davies  and  /.  Phillips. 
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\\^^,niN\x  r<  N^^M^'*  C^jiSQcn, --OrKxr ASrm  ViaKi.— Rcui  ©r  Satu 
4^\\-w\     x>p»Av«   Rtr»rts    I>ocmTm   XuLsrsn.  — T^nwKrT   or 

>^Vv^  iVC  i^K^  ;J»r  V  r«^x^*«i:$^  j!e%s)3ftirxL  bondas  oat  of  >'ew  Bed- 
\s^  k%^^^^  %>i]v^:^  ^  1^.  vvift:d««r  {tear  ftaial vaKlsiBp9iiBfl^te,  be- 
^<^  %  xN»«f  «>^«t  .Ml  ^^n^tiv  ^xcrsM  <fi«<B>lmMhed  sad  fai^  feel  apart 
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and  approaching  a  long  tow  crossing  their  then  courses,  went  about  so  near 
together  that  the  jib-boom  of  the  one  astern  as  she  forged  ahead  caught  the 
outer  leach  of  the  main-sail  of  the  other  then  crossing  her  bows  and  just 
filling  away  on  the  other  tack,  and  some  slight  damage  was  done,  for  which 
suit  is  brought: 

ffeldj  That  the  C.  was  the  overtaking  vessel  under  Rule  22  (Revised  Statutes 
Sect.  4233,  Art.  17),  but  nevertheless  it  was  the  duty  of  the  V.,  under  the 
circumstances,  to  terminate  her  port  tack  in  time  to  enable  the  C.  to  tack 
between  the  tow  and  herself,  whether  or  not  she  wa3  hailed  so  to  do ; 

That  the  C.  was  justified  in  holding  her  reach,  relying  upon  the  Y.'s  shortening 
her  tack  if  necessary,  provided  that  she  herself  went  as  near  the  tow  before 
tacking  as  was  prudent  for  her  to  go; 

That  upon  the  evidence  the  C.  might  have  gone  much  nearer  the  tow  in 
safety,  and  as  only  six  feet  nearer  was  required  to  have  enabled  the  yachts 
to  pass  each  other  clear,  she  must  be  held  responsible  for  the  collision  and 
damage,  and  the  V.,  having  left  her  room  enough,  must  be  held  not  in  fault ; 

That  when  of  two  doubtful  measures  to  be  decided  on  to  avoid  a  collision, 
the  one  taken  carries  the  vessel  so  nearly  clear  as  six  feet,  it  cannot  be  im- 
puted to  her  as  a  fault  that  she  did  not  take  the  other  course.  What  a 
yacht  is  willing  to  do  for  the  sake  of  winning  a  wager,  she  is,  in  a  case  of 
necessity,  bound  to  do  to  avoid  a  collision. 

Senile,  That  even  where  a  case  is  governed  by  statutory  sailing  rules,  the 
question  being  whether  the  circumstances  are  special  and  render  a  depart- 
ure from  the  rule  necessary,  the  testimony  of  practical  seamen  as  experts 
may  be  taken. 

Benedict,  J.  This  is  an  action  involving  an  insignifi^ 
cant  sum  of  money,  which  has  been  brought,  as  I  must  sup- 
pose, for  the  purpose  of  obtaining  a  judicial  determination 
of  certain  nautical  questions,  both  of  law  and  of  fact,  that 
have  come  to  be  matters  of  dispute  between  the  parties 
thereto.  The  earnestness  displayed  by  the  respective  ad- 
vocates, and  the  amount  of  time  they  have  felt  justified  in 
consuming  in  the  presentation  of  the  case,  indicate  that,  by 
the  parties  at  least,  these  questions  are  deemed  of  impor- 
tance. 

The  incident  that  gave  rise  to  the  controversy  was  the 
tearing  of  the  mainsail  of  the  yacht  Yolante  by  the  yacht 
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Clytie,  while  the  two,  together  with  the  rest  of  the  New 
York  jacht  squadron,  consisting  of  some  twenty  yessels, 
were  beating  out  of  the  harbor  of  New  Bedford,  on  the  15th 
day  of  August,  1877. 

The  parties  to  the  controversy  are,  on  the  one  side, 
Francis  B.  Hitchcock  and  Thomas  Hitchcock,  who,  as  own- 
ers of  the  yacht  Yolante,  have  filed  their  libel  against  the 
yacht  Clytie,  to  recover  the  damages  by  them  sustained  by 
reason  of  the  tearing  of  their  sail ;  on  the  other  side,  William 
L.  Brooks,  who,  as  claimant  of  the  yacht  Clytie,  appears  in 
her  defence.  The  facts  attending  the  collision  have  been 
narrated  to  the  court  by  some  thirteen  witnesses  who' saw  the 
occurrence,  and  in  addition  expert  testimony  from  several 
witnesses  has  been  presented. 

The  vessels  involved  are  described  as  follows : 

The  Volante  is  a  sloop,  English  cutter  rigged,  forty-five 
feet  long  with  twenty  feet  of  bowsprit  out-board,  making 
sixty-five  feet  in  all.  The  Clytie  is  a  schooner,  eighty-fivo 
feet  long,  one  humlred  and  thirty-five  feet  from  the  end  of 
the  main-boom  to  the  end  of  the  flying  jib. 

The  account  of  the  accident  given  by  the  parties  in 
their  pleadings,  first  deserves  attention.  According  to  the 
statement  in  the  libel,  the  Volante  was  standing  out  of  New 
Bedford  harbor,  close  hauled  upon  the  starboard  tack,  and 
near  the  middle  of  the  channel,  standing  to  the  eastward  at 
the  speed  of  about  three  knots  an  hour,  the  wind  being  from 
the  southward  and  eastward.  While  the  Volante  was  in  the 
«^itus:ion  afv>T\^said,  the  Clytie,  on  her  way  out  of  said  harbor, 
^^$  star^viiui:  to  the  southward  or  southward  and  westward, 
A*,^l  b,*^xi  Kw.,  fv>r  not  les««  than  half  an  hour,  visible  from  the 
Yo\^v.to'^  o.;vk.  Tl\e  Ch'tie  was  to  leeward  of  the  Volante 
A^.^i  K\^:;v.5:  to  the  northward  and  westward,  and  was  clos© 
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hauled  on  the  port  tack,  sailing  as  fast  or  faster  than  the 
Yolante,  and  was  heading  so  that  she  would  strike  the 
Volante  on  the  Volante's  quarter,  or  else  would  pass  astern 
of  the  Volante.  Thereupon,  when  so  to  leeward  of  the 
Volante  and  close  aboard,  the  Clytie  went  in  stays,  and 
while  in  stays  ran  into  the  Volante  on  her  port  side  near  the 
quarter,  while  the  Volante  was  in  the  position  above  de- 
scribed ;  and  the  libel  charges  that  the  Cljrtie  should  either 
have  kept  off  so  that  she  would  go  well  astern  of  the  Volante, 
or  else  have  gone  in  stays  sooner  so  as  to  allow  for  head- 
reaching  while  in  stays. 

It  will  be  observed  that  the  case  stated  in  the  libel  is 
that  of  two  vessels  under  sail,  close  hauled,  having  the  wind 
on  different  sides,  and  crossing  so  as  to  involve  risk  of  col- 
lision. That  is  to  say,  the  libel  states  a  case  where  it  was 
the  duty  of  the  Clytie,  having  the  wind  on  her  port  side,  to 
keep  out  of  the  way  of  the  Volante.  A  violation  of  sailing 
rule  17  (article  12),  is  therefore  the  fault  charged  upon  the 
Clytie  in  the  libel. 

The  Clytie  in  her  answer  denies  the  correctness  of  the 
account  given  in  the  libel,  and  gives  an  account  of  the  acci- 
dent in  substance  as  follows :  The  Volante  and  Clytie  were 
beating  out  of  the  harbor  of  New  Bedford,  the  wind  being 
about  southeast  and  a  fair  working  breeze.  The  channel  at 
the  place  of  collision  was  only  about  an  eighth  of  a  mile 
wide,  and  this  distance,  so  far  as  the  working  room  of  the 
two  yachts  was  concerned,  was  diminished  by  half,  owing  to 
a  tug  which  was  standing  out  of  the  harbor  in  the  middle  of 
said  channel  having  two  large  yachts  in  tow,  one  astern  of 
the  other  with  a  long  hawser  between  them,  and  heading 
about  south.  The  Volante  was  on  the  port  tack,  close  hauled, 
and  heading  so  that  she  would  strike  the  tow  unless  her 
course  was  changed.     The  Clytie  was  on  the   same  tack. 
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close  hauled,   and  a  little  to  leeward  and  astern  of    the 
Yolante,  and  heading  so  that  she  also  woxdd  haye  to  change 
her  course  before  reaching  the  middle  of  the  channel  in 
order  to  avoid  striking  the  said  tow.     Several  other  yachts 
were  to  leeward  of  the  Clytie  on  the   same  tack,  one  of 
them  being  so  close  under  her  lee   that  the  Clytie  could 
not  keep   off  without   coming  in  contact  with   her.      The 
CMie  was  going  faster  than  the  Yolante  and  was  so  close 
aboard   of  her  that  she  could  not  luff  up    or   go    about 
without  running  into  the  Volante.     The  Volante  kept  her 
course  unchanged  until  very  near  to  the  said   tow,   when 
she    went    about   and  filled  away  on   the  starboard  tack. 
At  the  moment  the  Volante  so  went  about  the  Qvtie  was 
still  to  leeward  of  her  and  had  nearly  caught  up  with  her, 
and  it  was  absolutely  necessary  for  the  Clytie  then  ,to  go 
about  to  avoid  running  into  the  tow  which  was  close  aboard 
of  her,  and  accordingly  she  went  in  stays ;  but  being  a  much  , 
lai^er  vessel  than   the   Volante,  it  took  her  much   longer 
to   get   around,   so   that   while  she  was   still   in   stays  the 
Volante  had  got  around  on  the  starboard  tack  and  was  head- 
ing directly  across  her  bow.    Those  on  board  the  Clytie,  see- 
ing that  there  was  no  room  for  her  to  get  around  on  the 
starboard  tack  without  certainly  running  into  the  Volante, 
kept  her  in  stays,  so  that  the  Volante,  by  luffing  up  a  little, 
might  allow  the  Clytie  to  pass  astern  of  her ;  but  the  Volante, 
instead  of  luffing  up,  kept  her  course  with  sails  full,  and  came 
straight  across  the  Clytie's  bow,  so  close  that  just  as  she  was 
going  past,  the  head  boom  of  the  Clytie  caught  in  the  Vol- 
ante's  mainsail,  forward  of  the  leach  rope,  and  brought  her 
up  all  standing.     The  answer  expressly  admits  that  at  the 
time  of  the  collision  the  Clytie  was  going  fast  enough  to 
steer  well  and  chaises  the  accident  to  have  been  caused  by 
the  fault  of  the  Volante  in  not  going  about  on  the  starboard 
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tack  sooner  than  she  did,  and  in  not  luffing  up  after  she  had 
got  about  on  the  starboard  tack,  so  as  to  allow  the  Clytie  to 
pass  astern  of  her. 

The  case  stated  in  the  answer  is  obviouslv  one  to  which 
sailing  rule  17  (art.  12)  ha$  no  application,  but  is  that  of 
one  vessel,  close  hauled,  overtaking  another  vessel  close 
hauled  upon  the  same  tack  and  to  windward,  under  circum- 
stances rendering  it  impossible  for  the  overtaking  vessel  to 
avoid  colliding  with  the  leading  vessel  while  tacking,  because 
of  a  failure  on  the  part  of  the  leading  vessel  to  give  the  fol- 
lowing vessel  room  to  make  her  tack.  According  to  the . 
answer,  therefore,  the  case  is  one  to  which  sailing  rule  24 
(art.  13)  applies,  ^'here,  by  reason  of  special  circumstances, 
the  general  rule  applicable  to  overtaking  vessels  is  not  to  be 
applied,  and  the  leading  vessel  is  to  be  charged  with  fault 
for  failing  to  make  proper  effort  to  prevent  a  collision  other- 
wise unavoidable.  The  special  circumstances  are  the  narrow 
distance  in  which  the  yachts  were  compelled  to  work ;  the 
presence  of  the  tow  directly  in  the  course  of  both  yachts ; 
the  relative  speed  of  the  yachts  and  their  position  with  re- 
ference to  each  other.  It  is  thus  seen  that  the  pleadings  of 
the  respective  parties  state  cases  wholly  dissimilar. 

If  this  case  were  one  in  which  to  enforce  the  rule  of  the 

admiralty  whereby  the  decree  is  required  to  be  according  to 

the  averment  in  the  pleadings  as  well  as  according  to  the 

proofs,  and  the  enquiry  was  therefore  limited  to  whether  the 

collision  occurred  as  stated  in  the  libel,  a  short  disposition 

could  be  made  of  it ;  for,  although  Mr.  Hitchcock's  statement 

upon  the  stand,  in  harmony  with  his  account  in  the  libel,  is 

that  the  Clytie  was  upon  the  port  tack  at  the  time  of  the 

collision,  the  evidence  of  the  other  persons  present  does  not 

permit  it  to  be  contended  that  the  Clytie  was  upon  the  pprt 

tack  at  any  time  after  the  Volante  had  gathered  way  upon 
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the  starboard  tack.  But  I  have  not  been  asked  to  dismiss 
this  libel  upon  a  question  of  pleading,  and  as  the  answer 
sets  forth  an  affirmative  case,  in  regard  to  which  evidence 
has  been  given  and  argument  made  on  both  sides,  I  can  pro- 
perly consider  the  points  thus  subn^^tted  for  decision.  (The 
CUmeni^  2  Cart.  C.  C.  365.)  It  will  aid  to  an  understanding 
of  these  points  to  state  here  such  facts  as  I  find  to  be  either 
admitted  or  proved  beyond  dispute.  Tlie  collision  occurred 
in  broad  daylight.  The  wind  at  the  time  was  blowing  a  fresh 
breeze  from  the  south-southeast.  The  weather  was  clear  and 
the  vei^els  were  in  plain  sight  of  each  other  for  a  considera- 
ble period  before  they  came  in  collision.  As  stated  in  the 
lilvh  the  collision  occurred  near  the  middle  of  the  channeL 
whioh  WAS  at  that  place  obstructed  by  the  tow  described  in 
the  answer,  then  passing  to  the  southward,  somewhat  to 
wocs^twaid  of  the  middle  of  the  channel,  and,  so  far  as  these 
twv>  y;iiolits  was  concerned,  having  the  effect  to  narrow  the 
chAr.iiel  bv  neorlv  one-halL  The  tide  was  flood.  The  Vol- 
*r:<"  and  the  Clytie  got  under  weigh  with  the  rest  of  the 
^:;:A.?Tv^n  at  the  signal  given.  Their  first  tack  was  to  the 
ifsv^tt^ra  5^V.or>L\  beagling  about  for  red  buoy  No.  16,  on  the 
<\^:<m  $.:.:o  of  the  channel,  opposite  Palmer's  Island.  On 
t>,;^  Tv^x^i  :ho  Volanto  came  abeam  of  the  Clvtie  while  the 
Uns  r  >*:fc*  c?r:::r.g  away  from  her  anchorage,  and  was  to  the 
%vrjA>»Ara  a$  the  yaohts  approached  buoy  16.  The  Clytie 
%  ii;j^  :>.;r  lATc^r  ar?i  fiaster  vessel  of  the  two,  and  as  they 
^vi.r;v\  r^  >::?.y,  hailed  the  Tolante  to  go  about.  The  hail 
%  4:<i  y>  vx  \x  o.:i  K\*ri  the  Tolante  but  disregarded,  and  the 
v^'  ^  A  r>^  a>\".-.?  :h^  Tolante,  passed  inshore  of  the  buoy. 
\\  ^  V  ;  '•  >'*v  x•v^r-  ir^  ahowt  sh#  caught  ha*  centre-board  on 
.>v  x^v;  ^v^..^.^:  $i\r*n  foa-  a  ssoznent  and  fell  off  some  four 
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Before  coming  to  her  course  by  the  wind  on  the  port 
tack,  she  passed  some  distance  to  the  eastward  from  the 
buoy.  When  she  did  come  by  the  wind  the  Volante  was  to 
windward  of  her  and  ahead,  the  courses  of  the  vessels  upon 
the  port  tack  being  about  parallel  and  some  one  hundred 
and  forty  feet  apart,  as  stated  by  Mr.  Brooks.  The  tow  was 
in  front  of  both  yachts  upon  that  tack,  and  it  was  apparent 
to  both  that  a  tack  must  be  made  by  both  vessels  to  east- 
ward of  the  tow.  As  they  drew  near  the  tow  the  Yolante 
first  put  her  helm  down  and  tacked  quickly  without  losing 
her  headway  in  any  substantial  degree.  The  helm  of  the 
Clytie  was  put  hard  down  immediately  after  the  Volante  was 
seen  to  be  tacking.  As  the  Clytie  came  head  to  wind  she 
forged  ahead,  and  while  head  to  wind,  and  as  the  answer 
expressly  admits — therein  contradicting  the  evidence  of  her 
sailing  master — while  "going  fast  enough  to  steer  well/'  her 
jib  boom  caught  in  the  outer  leach  of  the  mainsail  of  the 
Volante,  then  crossing  her  bows  upon  the  starboard  tack 
with  sails  aU  full.  Had  the  Clytie  been  six  feet  further  to 
the  westward  there  would  have  been  no  collision.  Twenty- 
five  feet  was  a  safe  distance  from  the  tow  for  the  Clytie  to 
be  when  head  to  wind.  How  far  from  the  tow  the  Clytie 
was,  in  fact,  when  she  came  head  to  wind  is  a  question  over 
which  the  contest  has  been  severe.  The  distance  astern  of 
the  Volante  at  which  the  Clytie  was  when  she  came  by  the 
wind  upon  the  port  tack,  is  equally  a  matter  in  dispute. 

Upon  these  indisputable  facts'  it  has  been  contended  in 
behalf  of  the  Clytie  that  inasmuch  as  the  Volante  started 
from  her  anchorage  further  up  in  the  harbor  and  astern  of 
the  Clytie,  the  Volante  was  the  overtaking  vessel  at  the 
time  of  the  collision  and  chained  with  the  duty  of  avoiding 
the  Clytie.  But  I  cannot  agree  to  this  view.  On  the  con- 
trary, I  am  of  the  opinion   that   from   the  time  when  the 
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Clytie  was  stopped  near  buoy  16,  at  wbich  time  the  Volante 
was  standing  over  to  westward  towards  the  tow,  on  her  port 
tack,  the  Clytie  was  tlie  overtaking  vessel. 

I  next  notice  the  contention  of  the  Yolante  that  the 
Clytie  is  responsible,  because,  being  the  overtaking  vessel, 
she  came  in  collision  with  the  Volante  in  violation  of  sailing 
rule  22  (art.  17),  which  provides  that  "every  vessel  overtak- 
ing any  other  vessel,  shall  keep  out  of  the  way  of  the  last 
mentioned  vessel." 

The  responsibility  of  the  Clytie  does  not  necessarily  fol- 
low from  the  mere  fact  that  she  was  overtaking  the  Volante 
on  the  port  tack.  For  sailing  rule  22  (art.  17),  like  all  the 
other  statutory  sailing  rules,  is  subject  to  sailing  rule  24 
^^art.  19),  which  provides  that  "in  construing  and  obeying 
these  rules  due  regard  must  be  had  to  all  dangers  o£  naviga- 
tion, and  to  any  special  circumstances  which  may  exist  in 
auv  particular  ciise:  rendering  a  departure  from  them  neces- 
sary in  onler  to  avoid  immediate  danger."  Accordingly  it  is 
iNuitondtnl  on  the  part  of  the  Clytie  that  in  this  instance  the 
n^Utivo  sjhhhI  of  the  two  yachts  and  their  position  with  re- 
f^^n^iuv  to  each  other  and  to  the  tow  ahead,  were  circum- 
>i;A:K>^  that  nH|uirtHl  the  Volante  to  shorten  her  course  upon 
I  ho  \x^rt  taok  sutSoioutly  to  enable  the  Clvtie,  on  reaching 
iV.o  t>*n ,  lo  vvr.it^  to  the  wind  Wtwei'u  the  Volante  and  the 
Iv-^.  A*  .1  5..^  ;v;s^  to  windwanl :  and  it  is  claimed  in  behalf  of 
t/^  v">vro  that  tl:o  s.>!e  oau-^*  of  t\w  collision  was  the  fault 
xst"  f  V  Vo'  *':o  in  ^^^r.Ii^:^;;ni:  her  }v>rt  tack  so  near  to  the 
V%  A>  T>^  r\'v,;?r  it  t:::;^  vv<i t»!e  for  the  Clvtie  to  avoid  eolli- 

\  xw"^. :;  r  o\:.Uv.xX  tr.t  rv-  is  no  nx^m  to  doubt  that,  how- 
,\v;^  '  s  :*.^  V.  .i>  r.A^c  V^>n  a:  the  time  when  the  Clytie 
>,,*.As  ^A  Ts  %  v,x  v^:::  ih?  ix^rt  taok,  then^  was  a  time  after 
>vs  t  \r,co».  V  >»v-\    x-:::  :~x'  ^"--i  ^htn  the  Clytie  bad  gained 
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upon  the  Volante  to  such  a  degree  that  it  was  impossible  for 
her  either  to  luff  clear  of  the  Volante  or  to  go  upon  the 
starboard  tack  under  the  Volante's  stem,  or  to  clear  the  tow 
by  bearing  away,  or  to  slacken  her  speed,  or  to  anchor;  and 
that  after  that  point  had  been  reached  by  the  Clytie  it  was 
still  possible  for  the  Volante,  by  shortening  her  port  tack,  to 
enable  the  Clytie  to  tack  at  the  tow  without  hitting  either 
the  tow  or  the  Volante,  and  so  avoid  collision.  From  that 
time  forward  the  right  of  the  Volante  to  keep  her  course 
without  reference  to  the  Clytie  was  at  an  end,  and  it  became 
her  duty  to  terminate  her  port  tack  in  time  to  enable  the 
Clytie  to  come  to  the  wind  in  safety  between  the  tow  and 
the  Volante.  This  obligation  rests  upon  principle,  for  under 
the  circumstances  stated,  if  the  Volante  should  fail  to  short- 
en her  tack,  it  would  not  be  possible  for  the  Clytie  to  avoid 
striking  the  Volante  except  by  running  into  the  tow,  while 
it  would  be  entirely  possible  for  the  Volante  to  shorten  her 
tack  without  anv  substantial  loss  of  distance  or  increase  of 
risk,  and  thereby  to  prevent  a  collision.  The  decisions  are 
uniform  that  no  vessel  can  properly  insist  upon  adhering  to 
a  right  given  by  any  sailing  rule  when  a  collision  will  be 
caused  by  such  adherence.  This  understanding  of  the  duty 
of  the  Volante  under  the  circumstances  stated,  derives  sup- 
port from  the  e^ddence  given  by  experts  as  to  the  practice  of 
seamen  under  similar  circumstances.  It  has  been  said  here 
that  expei-t  testimony  is  incompetent  in  a  case  governed  by 
statutory  sailing  rules.  But  where  the  question  is  whether 
the  circumstances  are  special,  and  render  a  departure  from 
the  general  rule  necessary  to  avoid  immediate  danger,  it  ap- 
pears to  me  to  be  both  reasonable  and  proper  to  consider  the 
effect  given  to  similar  circumstances  by  practical  seamen  in 
actual  navigation.  It  is  the  testimony  of  all  the  experts  that 
under  circumstances  similar  to  those  stated  it  is  the  practice 
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among  seamen  for  the  windward  vessel  to  shorten  her  tack 
with  reference  to  the  necessities  of  the  vessel  to  leeward ; 
but  some  intelligent  seamen,  differing  from  others  equally 
intelligent,  say  that  in  practice,  the  windward  vessel  never 
goes  about  for  the  vessel  astern,  unless  she  is  hailed  to  go 
about  by  that  vessel.  Manifestly,  on  this  occasion,  it  was 
not  supposed  by  those  on  board  the  Yolante  that  a  hail  from 
the  Clytie  was  necessary  to  render  it  obligatory  on  them  to 
shorten  their  tack,  for  Mr.  Center,  a  yachtsman  of  large  ex- 
perience, who  was  on  board  the  Yolante  and  part  of  the 
time  at  her  helm,  and  who  is  called  as  a  witness  by  the  libel- 
lant,  and  who  says  that  he  heard  no  hail  from  the  Clytie  (as 
say  all  the  others  on  board),  when  particularly  interrogated 
in  regard  to  the  Yolante's  movements,  gives  the  following 
testimony : 

Q.    YThat  was  your  object  in  going  about  as  you  did? 

A.  To  give  the  other  boat  plenty  of  time ;  I  saw  the 
Clytie  iX»ming  behind  us,  and  in  order  to  give  him  time. 

Q.     You  thought  you  had  to  do  that? 

A*     Alwa^-s  have  to  do  it. 

But  whether  a  hail  from  the  Clvtie  was  or  was  not  nee- 

w 

t>55$cirv  in  orvler  to  oast  upon  the  Yolante  the  duty  to  shorten 
hot  t;iiot.  is  a  question  of  nor  importance  in  this  instance,  be- 
OAx:^^  t.xt  ry*  is  cv^nvinoing  evidence  that  the  Yolante  while  on 
t^x*^  iv^rt  rA A  ^^fcs  louvilv  hailed  and  beckoned  to  go  about. 
b  ;^  5r;u*  ih^t  nv*  one  of  those  on  board  the  Yolante  who 
^<lxv  Kvr*  v'^^'^.tvl  as  witnesses,  heard  the  hail  or  saw  the 
s.c  >'^  ^>  r,x  :>.e  0>t£e.  but  this  negative  evidence  is  by  no 
v.NN<v<  s,:^.>'U'ri  to  v*VK:rtiirow  the  positive  and  particular  tes- 
-*  ♦^N^  s*i'Ar,;x:i  v^ti  liie  Clvtie  who  ijave  the  hail  and 


V  *  v.-  * V  <*  v*^ C  t'^^  $;\:":r-^  2i*ster  who  ordered  the  hail  to 
v^s  -xv^  *'  ^.  TN*  ^'tT^^sssjTts  v^rt  the  Clytie  who  heard  the 
s^vv*  ><\>%\x      rx^  ^^ivk:i>.v  for  the  Yolante,  in  regard  to 
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not  hearing  the  hail,  can  do  no  more  than  convict  those  on 
board  of  a  want  of  proper  attention.  The  Clytie  was  known 
to  be  coming  behind  them  to  leeward  and  on  the  same  tack, 
that  she  was  the  faster  vessel  and  that  both  were  approach- 
ing an  obstacle  that  would  compel  both  to  tack.  If  it  be  the 
practice  under  similar  circumstances  for  the  leeward  vessel 
to  hail,  there  was  every  reason  for  those  on  board  the  Vo- 
lante  to  anticipate  a  hail  from  the  Clytie  which  would  re- 
quire the  Volante  to  go  about,  and  it  was  the  duty  of  those 
on  board  the  Volante  to  be  watching  for  the  signal.  Had 
they  been  watchful,  there  is  no  room  upon  the  evidence  to  * 
doubt  that  they  would  have  heard  the  hail  that  was  given  or 
seen  the  signal  that  was  made.  The  legal  obligation  of  the 
Volante  to  shorten  her  tack  is  therefore  the  same  as  it  would 
have  been  had  she  heard  the  hail. 

The  next  question  is,  did  the  Volante  so  tack  as  to  per- 
mit the  Clytie  to  come  to  the  wind  between  the  tow  and  the 
Volante  without  hitting  either  ? 

That  it  was  the  duty  of  the  Clytie  under  the  circum- 
stances to  hold  on  to  her  port  tack  as  long  as  was  possible 
without  running  into  the  tow  is  conceded  by  her ;  failure  on 
her  part  to  perform  this  duty  must  render  her  liable.  On 
the  other  hand,  if  there  was  no  such  failure  on  the  part  of 
the  Clytie,  the  fact  that  the  vessels  collided  in  the  manner 
they  did,  convicts  the  Volante  of  a  failure  sufficiently  to 
shorten  her  tack,  and  casts  upon  her  alone  the  responsibility 
for  the  accident.  It  is  thus  seen  that  the  vital  question  of 
the  case  is  one  of  fact — a  question  of  distance — namely,  the 
distance  from  the  tow  at  which  the  Clytie  was  when  she 
came  head  to  wind. 

Before  passing  to  the  consideration  of  the  question  of 
this  distance  I  turn  back  to  notice  the  point  made  in  behalf 
of  the  Volante,  that  whatever  failure  of  duty  there  may  have 
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r-'rr  *  tie  jvart  of  the  Yolante  after  the  CIvtie  had  ap- 
rr  •/:.-!<•»  nr^tr  as  to  render  it  impossible  for  her  to  luff 
.  -kj  :  :le  V-.  ^int«r's  stem,  the  Clytie  was  guilty  of  fault  for 
ItT  ti  kin^  under  the  Volanto's  stem  as  soon  as  she 
:^r  'r  V  tLf-  wind,  at  which  time,  as  it  is  contended,  it 
-»  •.>  :•  t^-w':  Ir  f  T  tt-r  so  to  do.  or  for  not  slacking  her  speed 
■r  :-i.<-i-j  fcr/i'^r  at  that  time,  and  so  to  avoid  being  after- 
-1  ir>  T  >-"*:•:  *^  a  position  where  she  would  be  forced  to  nin 
-^.  T.  :':  t  V  >.:.:*•  or  the  tow  unless  the  Volante  afforded  a 
-9  '^     :-,"<•  •*-:"^'  Vt  >i  .^rt^ninir  her  tack. 

H-  r:    t  •  ■.  tlr  r-ATties  iliffer  upon  a  question  of  fact.  On 
*    •  -.  ».r    •:  :iT  .liiiiant  it  is  insisted  that  there  was  no  time 
J.-'  '  *Vt  v^T'Ti-f  v-^nie  to  the  wind  when  she  was  not  too  near 
"  •  "»     -.i:.    t;-  ivrr-it  »■:*  hor  passing  under  the  Yolante  s 
^^  -^.     ?•::  ::.t  wfi^'::t  of  the  evidence  upon  this  question 
»   .  »  s.^  :~   S:   ir.  fiv^r  of  the  Volante.     Indeed,  if  at  the 
r  :.v  ".-  v'  Tt    .v.i  tjKrk.  she  cauirht  the  Yolante's  mainsail 
■%     :  :♦. :    ':-':«.vmi.  <i.r  beirii:  then  head  to  the  wind  and  the 
^  ,.  J.:",-  : i^-.Tj:  tlv:-  TA.k-\i  and  filled  awav  to  the  eastward, 
■  ^»  '.:>  .>:  -^^  X  ::  x*:  if  at  an  eariier  perio«l,  when  she  was 
t>  V  >^-  .    ^  I,-  :lz*   V/lnnte,  and  when  the  Yolante  was  still 
1.*       '.^  T.'  w^rsz-v  *.ri  :•-  tbe  p?rl  taot  the  CIvtie  had  tacked, 
>^'».   %   w   •    ji'i':    .■•l-.ic^r'i  the  Yolante  entirely.     Such  being 
1    :^.  •'       ■  ••:  v^\^t:.t   1*5  Keen  a  steamboat,  able  to  stop  at 
,.•  -.-^^^  ^.   V  ,:  :j..;  at«s5*-.1'>  1l».1  be^a  in  the  ojien  sea,  it  would 
N       '^    .  ^  r-  >v*^    : :  ii:  tl-e  C.vtie  was  not  in  fault  for  not 
^-  V  '^^  >v^    ^  r    ♦"'.i.*.  ^rrLz:^  inio  a  position  of  danijer  under 
:v    » *     t     ••,  -  .>5i*;C  jfc>.:  A-i.    But.  «>>nsiderin<j  that  the  CIvtie 
'^  ^    ^'  ^    .,.v.r   :':=    ^i-i  :irul  s^^me  distance  over  from 
'vi"  ^  ^..  ..  \  *:'l  .z  \>:ii   :i  *i.e  ii:i;>Tnano^  of  keeping  her- 
>8.  ■     1   •'      o  »:  •'"i    ^iui  lii^  w.^rkiniT  r\x>m  was  so  narrow 
X  •>    >4.^  1.  -.•  *  ,*v  '^^c  '**^5«5^*:i^  w^re  arrnvichini:  fn:>m  behind — 
•v  *\v>i  5v    K  J  Vv  T;^  >*cxx>N.:e  FAlij.tfr'sI'-^iiid.  aiid,  aoconl- 
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ing  to  Mr.  Center,  having  only  from  four  hundred  to  five 
hundred  feet  of  working  room — I  am  inclined  to  believe  that 
the  Clytie  was  justified  in  holding  her  reach,  relying  upon 
the  Volapte's  shortening  her  tack  when  she  approached  the 
tow,  in  case  the  Clytie  should  then  have  approached  so  near 
as  to  render  action  on  the  part  of  the  Volante  necessary  to 
avoid  collision. 

In  reaching  this  conclusion,  based  as  it  is  upon  the 
peculiar  situation  of  these  vessels,  I  do  not,  as  I  conceive, 
trench  upon  the  established  rule  applicable  to  the  overtak- 
ing vessel  under  ordinary  circumstances,  Tior  do  I  go  con- 
trary to  any  adjudged  case  that  I  have  been  able  to  discover 
after  careful  search  in  the  reports,  not  omitting  the  cases  of 
The  Nellie  I),  (5  Blatch.,  245);  Tke  Charlotte  ^aaJ,  (Brown's 
Ad.  R.,  p.  453) ;  Whitteredge  vs.  Dill,  (23  How.,  p.  453) ;  The 
lYiseilla,  (1  Asp.  M.  L.  C,  469). 

Manifestly  the  Clytie  could  not  have  borne  away  as 
soon  as  she  had  come  by  the  wind  without  danger  of  becom- 
ing involved  with  some  of  the  nineteen  yachts  that  were 
beating  out  behind  her,  and  surely  she  was  not  bound  to 
heave  to  or  anchor  in  mid-channel  under  such  circumstances. 
That  those  on  board  the  Volante  did  not  at  the  time  expect 
the  Clvtie  under  the  circumstances  to  abandon  her  tack,  but 
anticipated  that  she  would  hold  on  and  rely  upon  having 
room  left  her  by  the  Volante  in  which  to  come  to  the  wdnd 
upon  reaching  the  tow,  is,  moreover,  quite  evident. 

I  am  thus  again  brought  to  the  vital  question  of  the 
case,  namely,  as  to  the  distance  at  which  the  Clytie  was  from 
the  tow  at  the  time  when  she  was  in  stays  head  to  wind. 
The  evidence  bearing  upon  this  question  consists  of  esti- 
mates of  the  distance  given  by  witnesses  upon  the  stand, 
some  of  whom  were  on  board  the  Volante,  some  on  the  Cly- 
tie, some   on   the  tow,  and  some  on  other  yachts  in   the 
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8<iuadroii.  Besides  these  estimates  there  are  various  facts 
proved  in  regard  to  position,  bearing,  speed  and  movements 
of  the  respective  yachts  which  serve  to  show  this  distance. 
The  testimony  of  Mr.  Center  goes  to  show  that  the  CIvtie 
came  head  to  wind  when  over  two  hundred  feet  distant  from 
the  tow.  DaA-ton,  who  was  on  board  the  yacht  Rambler,  in 
the  tow,  puts  the  Clytie  one  hundred  and  forty  feet  from  the 
tow  when  head  to  wind.  Thomas,  who  was  also  on  the 
Rambler,  makes  the  distance  sixty  feet.  Mr.  Brooks,  the 
claimant,  gives  the  distance  at  twenty-five  or  thirty  feet. 
Belmont,  the  saiKng-master  of  the  Clytie,  says  twenty-five 
feet.  Lyons  and  Adams,  who  were  on  board  the  Clytie,  say 
forty  feet,  and  Jones  says  thirty  feet.  In  this  variety  of  es- 
timates it  is  forcibly  argued  in  behalf  of  the  Clytie  that  the 
judgment  of  the  competent  men  who  were  on  board  the  Qy- 
tie  and  charged  with  the  duty  of  determing  when  it  was 
necessary  to  come  into  the  wind,  is  more  reliable  than  esti- 
mates made  after  this  lapse  of  time,  and  affords  a  sure 
foimdation  for  the  judgment  of  the  court.  But  while  the 
pri^sumption  certainly  is  in  favor  of  the  correctness  of  tiie 
judgment  formed  on  board  the  Clytie  in  regard  to  the  time 
when  it  was  necessary  to  put  their  helm  down,  there  are  in 
the  case  facts  proved  by  these  same  persons  which  show  the 
^u.Ument  thus  formed  to  have  been  erroneous,  and  that  the 
OlMie  divl  not  stand  as  near  to  the  tow  as  she  could  have 
,:.  v.i'  w:th  safety.  It  has  already  been  stated  that  the  Gytie 
.v::\:  c^^  miihin  twenty-five  feet  of  the  tow  without  danger. 
T  .>  fAx ;  :s  not  ojvn  to  be  disputed  by  the  claimant,  for  the 
c-T.:*>5or  of  the  Clytie  fixes  that  as  the  distance  at 
Jr  t  ^'As  in  fact,  and  Mr.  Brooks  himself  behoved  that 
Ov  '^  '•«  '^^  o.  T*>e  k^4id  to  wind  within  twenty-five  or  thirty 
»  v»*  /»*  :  *»i^  v»^  1^  i>  *i*^  ^  proof  that  the  Volante  put  her 
K  u  :'  >t   Ni.^w  tbe  Clytie  did  and  tacked  rery  quickly 
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without  losing  her  headway.  The  Clytie  took  some  time — 
fifty  seconds,  according  to  the  best  estimate  Mr.  Brooks  can 
giTe — to  come  head  to  wind,  and  then  she  forereached  a 
considerable  distance  on  a  line  parallel  with  the  tow.  While 
the  Clytie  was  thus  moving  parallel  with  the  tow,  Mr.  Brooks 
says  he  noticed  the  Volante  to  be  on  a  course  across  the 
line  of  the  Clytie's  direction,  about  fifty  feet  away  from  the 
Clytie  and  coming  with  a  heavy  full,  giving  her  a  speed  of 
three  knots  or  more.  This  position  of  the  Volante,  after  she 
had  tacked,  on  the  starboard  bow  of  the  Clytie,  shows  clearly 
that  the  Clytie  came  head  to  wind  much  more  than  twenty- 
five  feet  from  the  tow.  Again,  several  of  the  claimant's  wit- 
nesses show  that  the  Yolante  made  her  tack  and  gathered 
headway  between  the  tow  and  the  line  of  the  Clytie's  direc- 
tion as  she  was  head  to  wind,  and  the  Volante  was  sixty-five 
feet  long  including  boom.  Mr.  Brooks  also  says,  "if  the 
Volante  had  kept  on  a  little  further  and  then  gone  about  she 
would  have  been  safe."  The  distance  between  the  Clytie 
when  head  io  wind  and  the  tow  was  therefore  more  than 
sufficient  for  a  vessel  sixty-five  feet  long  to  tack  and  gather 
headway.  This  shows  the  distance  to  have  been  greater 
than  is  estimated  by  the  claimant's  witnesses. 

Again,  the  sailing  master  of  the  Clytie  says  that  the 
Volante  should  have  luflfed  when  she  bore  four  points  on  the 
Clytie's-  starboard  bow ;  at  another  place  that  she  could  hav^ 
luffed  when  she  was  two  or  three  points  on  the  Clytie's  star- 
board bow  ;  and  at  another  place,  that  the  Volante  ought  to 
have  luffed  when  she  had  gone  about  two  lengths  on  her  star- 
board tack.  This  testimony,  by  the  claimant's  sailing  mas- 
ter, shows  the  distance  in  question  to  have  been  greater  than 
the  claimant  supposes. 

So  also  Mr.  Brooks  says,  that  if  the  Volante,  when  she 
was  two  or  three  points  on  the  Clytie's  starboard  bow,  had 
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luffed,  there  would  have  been  no  collision.  If  there  was 
room  for  the  Volante,  being  between  the  Clytie  and  the  tow, 
and  about  fifty  feet  ahead,  to  bear  two  or  three  points  on  the 
Clytie's  starboard  bow  and  there  luff,  clearly  the  distance 
between  the  Clvtie  and  the  tow  was  more  than  one  hundred 
feet. 

In  addition  to  these  facts,  proved  by  the  claimant's  own 
witnesses,  there  is  the  fact  stated  by  the  mate  of  the  Active, 
a  yacht  to  the  leeward  of  the  Clytie,  that  his  yacht  on  her 
port  tack  passed  the  Clytie's  stern  when  the  Clytie  was  head 
to  the  wind,  and  went  several  lengths  further  to  westward, 
and  then  tacked  in  tlie  wake  or  rather  to  eastward  of  the 
wake  of  the  last  boat  of  the  tow. 

It  is  true  that  this  same  witness  says  that  the  Clytie 
went  close  to  the  tow  and  near  as  he  would  dare  to  go,  but 
his  opinion  is  overthrown  by  his  act,  for  ,he  went  with  his 
o^ni  In^at  at  the  least  one  hundred  and  fifty  ieet  nearer  the 
the  line  of  the  tow  than  the  Clytie  did.  The  Clytie  having 
the  abilitv,  as  she  herself  shews,  to  come  to  wiad  within 
twenty-five  feet  of  the  tow,  and  the  position  requiring  that 
she  should  be  onlv  some  six  feet  nearer  the  tow  than  she 
was,  to  enable  her  to  clear  the  Volante,  the  facts  above  men- 
tioutxl  plainly  show  that  the  Clytie  had  room  to  tack  at  the 
tow  without  coming  in  contact  with  either  the  Volante  or  the 
tow.  This  conclusion  is  decisive  of  the  controversy,  for  it 
follows  that  the  Volante  having  by  accident  or  design — and 
it  matters  not  which — left  room  for  the  Clytie  to  come  to  the 
wiuvl  without  hitting  either  the  Volante  or  the  tow,  was  guilty 
of  no  fault,  and  that  the  fault  which  caused  the  collision  was 
the  failure  of  the  Clytie  to  go  as  neai*  to  the  tow  as  she  could 

with  Si^fetv. 

Another  fault  has  been  strongly  urged  against  the  Cly- 
tie, namelv  that  after  she  had  come  head   to  vnnd  and  when 


OCTOBER,  im.  605 


The  Yacht  Clytie. 
i 


she  saw  the  Volante  gathering  way  across  her  bows  and 
likely  to  be  caught  in  passing,  she  did  not  swing  to  westward 
the  six  feet  that  was  needed   to  avoid  collision. 

The  Clytie's  sailing  master  upon  this  point  testifies  that 
when  his  vessel  was  within  a  point  of  head  to  wind  he  stead- 
ied his  helm  and  kept  it  steady  a  few  seconds,  and  when 
he  was  head  to  wind  he  ported  his  helm  a  little.  There 
may  be  room  for  the  surmise  that  putting  the  helm  hard-a- 
port  at  that  time  would  have  caused  a  failure  to  tack  ;  but 
no  witness,  as  I  recollect,  has  testified  that  such  a  result 
would  have  been  likely  to  follow  such  a  movement  of  the 
helm.  The  only  excuse  for  not  putting  the  helm  hard-a-port 
instead  of  porting  it  a  little,  given  by  the  sailing  master,  is 
that  the  vessel's  headway  was  then  slow  and  the  helm  had 
no  eflfect.  But  this  excuse  cannot  be  received  in  the  face  of 
the  specific  statement  in  the  answer  that  at  the  time  of  the 
collision  the  vessel  was  going  fast  enough  to  steer  well.  It 
should  also  be  noticed  in  this  connection,  as  bearing  upon 
this  and  other  questions  of  the  case,  that  these  two  vessels 
were  yachts,  subject  of  course  to  the  sailing  rules  applicable 
to  all  sailing  vessels  and  to  no  other,  but  possessing  ability 
to  move  rapidly  and  manoeuvre  quickly,  supposed  to  be  fully 
equipped,  and  in  the  charge  of  skilful  men.  A  prompt  em- 
ployment of  their  full  capacity  to  avoid  collisions  may  be 
justly  required  of  such  vessels  in  all  cases  of  danger.  What 
a  yacht  is  willing  to  do  for  the  purpose  of  winning  a  wager, 
she  is  in  a  case  of  necessity  bound  to  do  for  the  purpose  of 
avoiding  collision.  While,  therefore,  it  may  be  said  to  be 
requiring  much  of  the  Clytie  to  say  that  she  could  have  avoid- 
ed the  collision  by  putting  her  helm  hard-a-port  after  she 
had  come  head  to  wind,  in  view  of  the  evidence  and  the  an- 
swer, it  is  not  easy  to  absolve  her  from  fault  in  this  respect. 
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There  remains  to  consider  the  point  made  in  belialf  of 

the  Cljtie,  that   the  Yolante  was  in  fault  for  not  luffing  np 

into  the  wind  as  soon  as  she  fiUed  on  the  starboard  tack,  and 

th'as  avoiding  the  Clytie,  then  coming  head  to  wind.     It 

t>  p^^i^ble  that  the  Yolante,  being  a  very  quick  vessel,  could 

have  done  this.    Sach  is  the  opinion  of  those  on  the  Cljtie. 

But  whether  the  danger  of  collision  then  imminent  would  be 

:ess^ne\l  bv  luffing  or  keeping  fuU  on  the  part  of  the  Yolante 

a  c;vT«5e  question.     The  decision  made  carried  l\er  within 

ft>  t  of  dear,  and  no  one  can  say  with  certainty  that  by 

hiiEr^  she  would  have  done  better.     It  cannot,  I  think,  be 

irux^ui<:\l    to  the   Yolante  as  a  fault,  that  of  two  doubtful 

iriT^ASUTv^s  she  adopteil  one  that  so  nearly  carried  her  clear. 

I  hdive  now  eiuimined  all  the  questions  in  this  case  as  to 

w  hi.-h  siv  oi^inion  has  been  asked.    The  result  of  that  exam- 

ir.ation  is  the  conclusion  that  the  collision  mentioned   in  the 


1:  ty  I  was  c;iuseJ  solely  by  the  fault  of  the  Clytie,  and  that 
th^*  >.rvV.iints  aiv  entitle*!  to  recover  herein  the  damages  sus- 
tJkiii^xi  bv  ivcis^^n  thereof.  There  must  therefore  be  a  decree 
:r:  fsvv^r  of  the  lilvllants,  with  an  order  of  reference  to  ascer- 
taus  the  amount. 

Fv^r  iav:!ant.  Xf.'A,  Mt^. 
For  vlAimant,  //.  X  LedytinL 
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THE  STEAMBOAT  C.  VANDERBILT  AND   THE  TUG 

A.  B.  PEESTON.       ' 

Collision  in  North  Riyeb. — Tuo  and  Tow. — Conflict  of  Evidbncs. 

Where  a  canal-boat,  in  a  tow  coming  down  the  North  River,  was  sunk  and  the 
insurance  company  who  paid  the  loss  libelled  the  steamboat  towing  the 
canal-boats  and  a  tug  which  was  helping  her.  and  the  owner  of  the  cargo  oq 
board  the  sunken  boat'  also  libelled  them,  both  claiming  that  the  sinking 
was  in  consequence  of  a  collision  between  the  sunken  boat  and  another 
boat  in  the  tow,  by  the  fault  of  the  steamboats : 

Held^  That  the  only  question  was  whether  there  was  any  collision  at  all,  and 
the  conflict  of  evidence  being  too  great  to  warrant  a  finding  in  favor  of  the 
libellants,  the  Ubels  must  be  dismissed  with  costs. 

Benedict,  J.  These  two  actions  are  brought  to  recover 
for  the  loss  of  the  canal-boat  Willie  of  Greene,  and  her  cargo 
of  coal,  a  vessel  that  sank  near  Yonkers  on  the  North  Eiver 
while  in  the  tow  of  the  steamboat  C.  Vanderbilt.  The  canal- 
boat  was  insured  in  the  Mercantile  Mutual  Insurance  Com  . 
pany,  and  that  company,  having  paid  the  loss,  now  brings  the 
first  of  the  above  actions.  The  second  action  is  brought  by 
the  owner  of  the  cargo  of  coal  lost  with  the  boat. 

The  allegation  of  the  libellants  is,  that  the  cause  of  the 
sinking  of  the  Willie  was  an  injury  by  a  collision  with  the 
canal-boat  Knickerbocker  while  the  Willie  was  in  a  tow  being 
made  up  for  the  C.  Vanderbilt,  and  the  Knickerbocker  was 
being  placed  in  that  tow  by  the  tug  A.  B.  Preston,  then 
employed  by  the  owners  of  the  C  Vanderbilt  as  a  helper  to 
assist  ii)  making  up  the  tow. 
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Tbe  case  differs  from  most  collision  cases  in  that  the 
«ii>putitl  4uei>tion  is  not  how  the  collision  occurred,  but 
nht  iluT  tlu»re  was  any  collision  at  all. 

III  Iv  liiilf  of  the  Ubellants   there   are   four  witnesses, 
n»-iii:fr  of  whom  has  any  pecuniary  interest  in  the  suit,  each 
«»f  wh.»m  was  in  a  position  to  know  what  occurred  at  the 
time  the  Knickerbocker  was  placed  in  the  tow  by  the  Pres- 
t«>n.  and  each  of  whom  testifies  that  on  that  occasion  a  colli- 
sion did  ixvur  Wtween  the  TViUie  of  Greene  and  the  Knick- 
erUx^ker.     In  behalf  of  the  claimants  the  captain  and  part- 
i>i* lur  of  the  Preston,  who  was  on  board  and  in  command  of 
thf  Pn  >ton  at  the  time — the  deck  hand  of  the  Preston,  also 
on  lM»ar\l  at  the  time — the  collector  of  the  Schuyler  line,  and 
a  passi  iiizer,  lx>th  of  whom  were  on  the  Preston  at  the  time 
of  the  alKireil  collision,  and  the  mate  of  the  Vanderbilt,  all 
Iviuij   in   a  pt^sition  to  know  if  a   collision   had   occurred, 
tleuv   that    the    Knickerbocker    was   in    contact    with  the 
Willie  on  the  occasion  referred  to.     There  are,  besides,  sev- 
eral iR-itnesses  from  other  boats  in  the  tow,  more  or  less 
favorably  situated  to  know  what  occurred,  who  also  deny 
having  seen  or  heard  of  any  coUision  at  the  time  when  the 
KnickerlK)cker  was  brought  to  the  tow  by  the  Preston. 

As  between  these  two  opposing  forces  it  might  perhaps 
W  sjiid  that  the  weight  of  evidence  is  with  the  Ubellants,  in- 
asmuch as  none  of  the  Ubellants'  witnesses  have  any  interest 
in  the  suit,  nor,  so  far  as  can  be  discovered,  any  motive  to 
fabricate  the  collision  described  by  them,  while  one  of  the 
witnesses  upon  the  other  side  is  directly  interested  in  the 
result,  and  tliree  others  likely  to  be  biased  in  favor  of  the 
claimant ;  moreover,  all  the  evidence  of  the  claimant  is  to  a 
certain  extent  negative,  while  the  Ubellants'  witnesses  speak 
affirmatively  in  regard  to  an  occurrence  that,  as  they  say, 
took  place  in  their  presence.     If,  therefore,  I  was  forced  to 
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decide  this  case  upon  the  testimony  as  to  what  occurred  at 
the  making  up  of  the  tow,  I  should  be  inclined  to  say  that 
the  libellants  could  properly  claim  to  have  the  weight  of  the 
evidence. 

But  in  addition  to  the  testimony  in  regard  to  the  colli- 
sion itself,  there  is  evidence  in  regard  to  what  occurred  at 
the  time  when  the  Willie  went  down  and  also  in  regard  to 
the  pumping  on  board  of  her,  and  the  eftbrts  to  call  the  at- 
tention of  those  on  the  Vanderbilt  to  the  condition  of  the 
Willie  after  the  tow  had  started. 

The  testimony  given  by  the  captain  of  the  Willie  in  this 
branch  of  the  case  is  disputed  in  several  particulars  by  wit- 
nesses who  have  no  interest  in  the  suit,  and  a  state  of  facts 
is  shown  calculated  to  create  a  suspicion  that  the  master  of 
the  Willie  was  not  unwilling  that  his  boat  should  sink.  The 
testimony  in  regard  to  what  occurred  after  the  alleged  col- 
lision tends,  therefore,  to  discredit  the  statement  of  the  mas- 
ter in  regard  to  what  occurred  when  the  tow  was  made  up, 
and  leaves  the  case  in  such  doubt  that  I  am  unable  to  say 
that  I  am  satisfied  to  hold  that  the  sinking  of  the  boat  was 
occasioned  by  injuries  received  by  her  from  a  collision  with 
the  Knickerbocker  while  the  tow  was  being  made  up. 

The  libels  must  therefore  be  dismissed  and  with  costs. 

For  libellants,  John  McDonald, 

For  claimants,  C.  i&  A\  Van  SantvoonJ. 
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Collision  at  Ska.— Crorsino  Courses. — Practice. — Supprkssino 

Depositions. 

Where  a  collision  occurred  about  05  miles  from  Sandy  Hook,  on  a  clear 
moonlight  night,  between  a  ship  loaded  with  petroleum  and  satUng  S.  £. 
I S.  within  2  points  of  cloee-hauled,  on  the  starboard  t^ck  and  going  6  or 
7  knots,  and  a  schooner  loaded  with  coal  and  sailing  N.  E.  nearly  before  the 
wind  with  booms  all  off  to  starboard  and  going  4  or  4|  knots,  each  vessel 
seeing  the  other  at  a  distance  of  two  miles  and  each  at  the  time  of  collision 
endeavoring  to  avoid  the  other,  the  schooner  by  going  to  westward  under  a 
starboard  helm  and  the  ship  by  going  westward  under  a  port  helm  : 

lleldy  That  the  change  of  course  of  the  ship  was  made  deliberately,  not  to 
avoid  a  coUimon  but  to  go  astern  of  the  schooner,  and  that  she  was  in  fault 
for  the  collision,  not  having  held  her  course  as  she  was  bound  to  do. 

On  a  motion  to  suppress  depositions  of  witnesses  for  claimant  because  taken 
before  answer : 

Hfld,  That  no  rule  of  practice  requires  answer  to  be  filed  before  taking  depo- 
sitions ;  and  no  prejudice  to  the  Hbellant  in  this  case  appearing,  the  motion 
must  be  denied. 

S^mbU,  That  where  answer  is  delayed  for  a  purpose,  and  prejudice  to  tho 
libdlaDt*8  case  appears,  such  a  motion  might  previul,  in  the  absence  of 
any  rule. 

Benedict,  J.  The  vessel  proceeded  against  in  this 
aotion  is  in  custody,  and  has  been  for  some  reason  long  de- 
tained without  making  application  to  be  discharged  on  giv- 
ing stipulation.  I  shall  not  therefore  delay  my  determination 
of  the  case  in  order  to  specify  in  detail  the  portions  of  the 
evidence  that  have  led  to  the  conclusions  I  am  about  to  an- 
nounce. In  regard  to  many  of  the  facts  of  the  case,  there  is 
no  dispute.    The  action  is  brought  to  recover  for  the  sinking 
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of  the  three-masted  schooner  George  W.  Andrews  in  a  colli- 
sion between  that  vessel  and  the  ship  Pride  of  the  Ocean,  that 
occurred  about  65  miles  from  Sandy  Hook,  on  a  clear  moon- 
light night,  when  vessels  could  be  seen  at  a  distance  of  two 
or  three  miles.  The  schooner,  heavily  laden  with  coal,  was 
on  a  course  N.  E.  nearly  before  the  wind,  with  booms  all  off 
to  starboard  and  going  some  4  or  4^  knots. 

The  shlj)  was  saiKng  S.  E.  ^  E.  within  two  points  of, 
close-hauled  on  the  starboard  tack,  going  some  6  or  7  knots. 
Each  vessel  was  seen  by  the  other  at  a  distance  of  some  two 
miles.  They  came  together  nearly  at  right  angles,  the  ship 
striking  the  schooner  on  the  schooner's  starboard  bow  forward 
and  causing  her  to  sink  almost  immediately.  At  the  time 
she  was  struck  the  schooner  was  heading  to  westward,  as  all 
the  witnesses  agree,  and  the  way  in  which  the  vessels  came 
together  shows  that  the  ship  was  then  heading  south,  or,  as 
some  of  her  crew  say,  further  to  west  than  that. 

At  the  time  of  the  collision  each  vessel  was  endeavoring 
to  avoid  the  other,  the  schooner  by  going  to  the  westward 
tmder  a  starboard  helm,  the  ship  by  going  to  westward  under 
a  port  helm.  As  the  vessels  were  sailing  w^hen  they  ap- 
proached each  other,  it  was  the  duty  of  the  schooner  to  avoid 
the  ship,  and  the  duty  of  the  ship  to  hold  her  course.  The 
ship  did  not  hold  her  course,  but  ported  her  helm.  If 
when  the  ship  ported  her  helm  she  was  in  extremis,  by  reason 
of  the  dangerous  approach  of  the  schooner  without  change, 
she  is  free  from  fault ;  otherwise  she  is  liable  for  not  having 
kept  her  course  as  required  by  law. 

The  claim  made  on  the  trial  in  behalf  of  the  ship  is  that 
the  only  change  made  in  her  course  was  just  as  the  vessels 
came  together,  at  which  time  the  Captain  rushed  on  deck, 
and  helped  to  heave  the  wheel  hard  down,  having  been 
roused  by  an  order  to  that  effect  from  the  second  oflBcer  in 
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charge  of  the  deck,  and  when  the  schooner  was  crossing 
the  ship's  bows  from  port  to  starboard  just  ahead  of  her. 

This  view  cannot  be  upheld. 

The  account  given  in  the  answer  is  different.  The  an- 
swer states  that  the  ship's  helm  was  ported  when  the 
schooner  was  moving  from  starboard  to  port.  The  testimony 
of  the  man  at  the  ship's  helm  agrees  with  the  answer,  and 
shows  that  the  course  of  the  ship  had  been  altered  for  the 
purpose  of  aiding  the  schooner  in  effecting  a  manoeuvre  which 
it  was  supposed  on  board  the  ship  the  schooner  was  about 
to  attempt,  namely,  to  cross  the  ship's  bows  instead  of  going 
under  her  stem. 

That  the  ship's  helm  was  ported  and  her  course  altered 
while  the  schooner  was  not  dangerously  near  the  ship,  is 
plainly  proved.  Indeed,  the  man  at  the  ship's  helm  says  that 
he  supposed  the  vessels  were  going  clear  at  the  time  he 
ported,  and  the  answer  asserts  that  the  helm  was  ported  "for 
greater  security  in  the  premises."  It  further  appears  that 
this  alteration  of  the  ship's  course  was  before  the  time  of 
which  the  master  speaks  when  he  says  he  was  awakened  by 
the  second  mate's  order  to  put  the  wheel  hard  down  and  then 
jumped  on  deck  to  the  wheel  and  helped  the  man  to  get  the 
wheel  down,  the  wheel  being  three-fourths  down  when  he 
reached  it;  for  the  man  at  the  wheel  omits  all  allusion  to  the 
captain's  presence  at  the  wheel  when  the  wheel  was  first 
ported  and  the  ship  brought  up  to  the  wind  until  her  sails 
shook.  These  and  other  circumstances,  which  a  critical  ex- 
amination of  the  evidence  discloses,  have  led  me  to  conclude 
that  the  cause  of  the  collision  was  an  alteration  of  the  ship's 
course  made,  not  in  alarm  but  deliberately,  and  for  the 
purpose,  not  of  avoiding  a  collision  then  imminent,  but  in 
order  to  go  astern  of  the  schooner. 
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Such  an  alteration  on  the  part  of  a  vessel  bound  by  law 
to  hold  her  course  must  be  held  to  be  a  fault. 

Before  dismissing  the  case  from  consideration,  I  must  no- 
tice a  point  raised  by  a  motion  made  to  suppress  the  deposi- 
tions of  the  ship's  crew.  These  depositions  were  taken  in 
behalf  of  the  claimant  tmder  the  Act  of  Congress  on  due 
notice  but  before  answer  filed.  Objection  was  made  to  the 
taking  of  the  depositions  before  fihng  aft  answer,  but  no 
answer  was  filed  until  the  depositions  had  been  taken  and 
filed,  and  the  libeUant  thereupon,  in  due  time,  moved  to  sup- 
press the  depositions  for  this  reason.  It  is  conceded  that 
there  is  no  rule  of  practice  that  requires  an  answer  to  be 
filed  before  depositions  are  taken  on  behalf  of  the  claimant, 
but  the  necessity  of  the  adoption  of  such  a  rule  is  insisted 
on.  While  the  case  might  arise  in  which  prejudice  to  the 
libellants  would  result  from  being  compelled  to  cross-examine 
the  claimant's  witnesses  without  knowing  the  ground  of  de- 
fence, no  such  prejudice  has  arisen  in  this  case  and  there  is 
no  ground  to  suppose  that  any  advantage  over  the  claimant 
was  sought  to  be  gained  by  the  delay  in  filing  the  answer. 
There  is  therefore  no  foundation  for  the  motion  to  suppress 
in  this  case.  In  a  proper  case  where  the  filing  of  the  answer 
is  delayed  for  a  pui*pose,  and  the  libeUant  is  prejudiced  in  his 
case  by  the  withholding  of  the  ground  of  defence,  it  may  well 
be  that  such  a  motion  would  be  allowed  to  prevail. 

Let  a  decree  be  entered  in  favor  of  the  libellants,  with 
an  order  of  reference  to  ascertain  the  amount. 

For  libellants,  W,  W.  Goodrich  and  H.  D,  Benedict, 
For  claimants,  H.  T,  Wing  and  TT.  R.  Beehe, 
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JOHX  SMITH  Ts.  GEO.  F.  DREW  AND  LOUIS  BUCKI. 

i^A^KTSs  Paktt,— TojrsAei  Dcia.— Port  Chabobs.— Aooouitt  Stawd.— 

PSBSUMPTION. 


S.,  ibe  flttsscr  of  a  schonoer.  chartered  her  in  JacksonviUe,  Florida,  to  D.  and 

R.  u>  carrr  a  caz«o  of  lumber  to  Cape  Haytien,   '^chartererB  to  pay  all  the 

Tc;Hl^^$  ;vr:  chartr»  at  Cape  Hajtien,  including  pilotage,  consul's  fees,"  etc 

TVf  n^tsel  :«x.^  the  car^  and  deliTered  it  at  Cape  Haytien  to  L.,  the  ooo- 

SA^  ajLnx^i  in  the  Nil  of  biding,  who  was  a  contractor  for  the  building  of 

a  i.v^  f  Y  whiv4i  the  lumber  was  destined,  and  who  had  an  agreement 

«':>.  :i>f  Hirnan  G-wem.nent  that  Tessels  coming  to  the  ports  of  Hsyti, 

jaifr  f\v-'\2<vTe>  wi;a  materials  for  the  dock  and  clearing  in  ballast  for  a 

*  TY*^.  ><t.  w>«*  exeiiip:*d  from  tonnage  dues.    This  agreement  was  not 

kiv"'«*x  V  f.ibrt-  .V  ;he  paries  to  the  charter  before  the  arriyal  of  the  vessel 

a;  vVv  rUri'f:!.  aod  bef.»re  her  arrival  the  master  had  executed  another 

oi^^ar.'?  ic  :ak<-  a  osr^.'k  frvMu  Hiragtmne,  another  Haytian  port.    By  the 

k^-s  ,^'  ;U> -i  ^^  *ri>xjer,  before  clearing  from  Cape  Haytien  for  Mir»- 

c.tit-«f.  ^-is^  ^.xawi  :>^  jxtv  tSSl  of  tonnage  dues.    The  master  claimed  that 

^rv^.r;V  v*'iiAr:;rc  ;h:»  chanerers  were  bound  to  pay  the  tonnage  dues,  as 

V<.?:c   'ix^  c-hiT^rw^'*    Thf  cv>3sigriee  refused  to  pay  them  except  by  de- 

>^A- ,  .•:c  iJj.T::  ^.x-  "i^e  fiviihu    This,  therefore,  he  did,  and  took  a  receipt 

f-r  ,i!«f  -««  .*c  ;i>f  frrii^:  sKoey.  which  read  that  it  was  "in  fuU  for  frei^t, 

•        •       •        >ps*  a^iraaces.  tonnage  dues,  etc.,  paid  for  my  account,'* 

%-)>v>):  >if  ^;;ia<^r  fijc^fd  and  he  also  made  a  protest  against  the  deduction. 

r>;^*  T*»fc<ivr  ;  Sfc  l»Ai  a  UN?v  a^ost  the  chartoers  to  recover  the  $381 : 

jC  -.A.  rv*;  ;Y*  T.xrsadce  dJrt  ^yable  at  Cape  Haytien  for  the  cargo  to  be 

X35,i%.Y  ^v  Kii 'xi  a;  V.T^s^.^iaae  were  pt>rl  charges  payable  by  the  charterers; 

t^v%v  4  V  "A\  ^  .vs  N  •  r:c  -crj^Tas:  of  the  cvafiigDee^s  agreement  when  the  charter 

>fc^  -  .fc>,.  ;V-,r  r,c*;:^  urxier  the  charier,  were  not  affected  by  it; 
t'^^*     V  r^-\>i,;  \;;x .» \*  *\v;\i  Sf..  iwt  that  the  vessel  was  going  to  leave  Cape 
Uv  -v'''^  -^^  ^  ^&^  ^"^  *^:^  ^^  wvxild  take  an  outward  cargo ; 
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That  the  giving  the  receipt  did  not,  under  the  circumBtances,  constitute  an 
account  stated  between  the  parties,  and  that  the  libellant  was  entitled  to 
recover. 

Choate,  J.  This  is  a  suit  6n  a  charter  party  to  recover 
an  alleged  balance  of  $381  of  the  freight  money.  The  char- 
ter was  executed  in  Jacksonville,  Florida,  on  the  20th  day  of 
March,  1877,  between  the  libellant,  master  of  the  schooner 
Col.  S.  W.  Bazee  of  Philadelphia,  and  the  respondents  Drew 
and  Bucki,  lumber  merchants.  The  charter  was  of  the  whole 
of  said  vessel,  with  the  usual  necessary  exceptions,  for  the  car- 
riage of  a  cargo  of  lumber  at  a  certain  stipulated  freight,  to 
the  port  of  Cape  Haytien  in  the  Bepublic  of  Hayti,  "char- 
terers to  pay  all  the  vessel's  port  charges  at  Cape  Haytien, 
including  pilotage,  consul's  fees,"  etc.  The  vessel  gave  bills 
of  lading  under  which  the  cargo  was  deliverable  to  one 
Loynez  at  Cape  Haytien,  and  in  due  course  she  arrived  at 
that  port  and  delivered  her  cargo.  The  freight  amounted  to 
$1785.19.  When  the  master  came  to  settle  his  account  with 
the  consignee,  Loynez,  he  received  $1069.59,  Loynez  charging 
him  with  $715.60  as  disbursements  advanced  on  account  of 
the  vessel.  This  sum  of  $715.60  included,  besides  other 
sums  not  objected  to,  the  sum  of  $381  tonnage  dues  paid  at 
Cape  Haytien.  The  captain  objected  to  this  charge,  claim- 
ing that  under  the  charter  the  charterers  were  obliged  to  pay 
the  tonnage  dues  as  a  port  charge  at  Cape  Haytien.  By  the 
laws  of  Hayti  the  captain  could  not  clear  the  vessel  without 
the  payment  of  these  tonnage  dues,  and  the  consignee  posi- 
tively refused  to  pay  them  except  by  taking  them  out  of  the 
freight  money  due ;  and  the  captain,  in  order  to  clear  his 
vessel  and  having  no  other  means  to  do  so,  accepted  the  bal- 
ance which  the  consignee  offered,  protesting  against  the  same* 
and  signed  a  receipt  therefor  drawn  up  by  the  consignee. 
This  receipt  was  as  follows :  "Beceived  from  C.  F.  Loynez  in 
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a  draft  on  Pierson  &  Co.,  New  York,  at  30  days,  the  sum  of 
1069 1 Vff  dollars  in  full  for  freight  of  a  cargo  of  lumber  per  the 
schooner  Col.  S.  W.  Bazee,  less  advances,  tonnage  dues,  etc., 
paid  by  him  for  my  account.  Signed  in  duplicate,  Cape  Ha  j- 
tien,  May  3,  1877.  John  Smith."  Immediately  after  this 
settlement  the  master  noted  a  protest  before  the  American 
consul. 

By  the  laws  of  Hayti  every  foreign  vessel  bringing  cargo 
to  a  port  in  the  country  was  chargeable  with  tonnage  dues 
which,  by  law,  were  required  to  be  paid  at  her  fii-st  port  of 
discharge  before  she  could  be  cleared  from  that  port,  and 
whether  she  left  in  ballast  or  with  cai^o  for  a  port  out  of 
Hayti  or  for  another  port  of  Hayti  to  take  on  there  her  re- 
turn cargo.  If  she  went  to  another  port  in  Hayti  she  also 
paid  at  her  first  port  a  fee  for  changing  ports.  The  cargo  of 
lumber  carried  out  by  this  schooner  was  for  the  use  of  the 
contractors  to  build  a  wharf  at  Cape  Haytien,  who  had  a 
special  convention  with  the  government  of  Hayti,  under 
which  vessels  coming  to  the  port  of  Cape  Haytien,  laden  ex- 
clusively with  materials  for  this  new  wharf  and  clearing.in 
ballast  for  a  foreign  port,  were  exempted  from  the  payment 
of  the  usual  tonnage  dues.  It  did  not  appear  that  this  special 
agreement  was  known  to  either  of  the  parties  to  this  charter- 
party  prior  to  the  arrival  of  the  vessel  at  Cape  Ha}'tien,  and 
by  a  charter  for  a  return  cargo,  entered  into  by  the  libellant 
before  his  arrival  at  Cape  Haytien,  the  vessel  was  bound  to 
go  to  Miragoane,  another  port  in  Hayti,  to  load  with  a  cargo, 
thence  to  Boston.  She  was  therefore  liable,  before  she  could 
dear  from  Cape  Haytien  on  her  projected  homeward  voyage, 
to  pay  this  sum. of  $381  tonnage  dues  at  Cape  Haytien.  And 
soon  after  her  arrival  a  question  arose  between  the  captain 
and  the  consignee  as  to  whether  the  consignee  or  the  ship 
should  pay  it.     At  the  time  this  matter  was  arranged,  as 
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above  stated,  it  was  imderstood  between  the  captain  and  the 
consignee  that  the  captain  would  make  a  claim  on  the  char- 
terers for  this  sum  which  the  consignee  refused  to  pay  other- 
wise than  out  of  the  freight  money. 

Several  objections  are  now  made  by  the  charterers  to 
the  recovery  of  this  sum :  (1),  that  tonnage  dues  are  not  port 
charges ;  (2),  that,  if  tonnage  dues  are  port  charges,  yet 
these  dues,  though  payment  was  required  at  Gape  Haytien, 
were  not  levied  as  tonnage  dues  for  that  port,  but  as  tonnage 
dues  for  the  port  of  Miragoane,  and  therefore,  and  under  the 
particular  facts  of  this  case,  that  they  were  not  tonnage  dued 
"at  Cape  Haytien"  within  the  meaning  of  this  charter-party 
which  the  charterers  were  bound  to  pay  ;  and  (3),  that  the 
libellant  is  precluded  from  claiming  this  sum  from  the  char- 
terers by  his  assenting  to  an  account  stated  and  by  his  re- 
ceipt of  the  balance  paid  him  in  full  of  that  account  at  Cape 
Haytien. 

1.  I  think  there  can  be  no  question  that  tonnage  dues 
are  port  charges. 

2.  The  claim  that  these  were  dues  for  the  port  of  Mira- 
goane rests  on  the  testimony  of  certain  government  officials 
at  Cape  Haytien,  that  this  exaction  is  made,  not  for  the 
port  of  dischai^e,  but  for  the  port  where  the  return  cargo  is 
taken  on  board.  They  indeed  give  it  as  their  opinion  and 
understanding  that  the  tax  is  levied  on  account  of  the  cargo 
exported,  but  as  it  is  uniformly  exacted  at  the  first  port  at 
which  the  vessel  arrives,  I  think  it  is  properly  described,  and 
must  be  held  to  be  within  the  contemplation  of  both  parties, 
a  port  charge  at  that  port,  whatever  may  be  the  grounds 
which  actuate  the  government  in  imposing  it.  All  that  par- 
ties entering  into  such  a  contract  in  a  foreign  country  can  be 
presumed  to  know  about  it  is,  that  it  is  exacted  at  the  first 
port,  and  therefore  it  is  properly  to  be  considered  as  a  port 
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v'lkr.T-  .''■-*  ;f  iLit  port,  as  they  look  at  the  matter.     The 
L-T-T-t:  s  ■lr%wTi  bv  these  witnesses  is,  it  seems  to  me,  a 
L-r.-  r.  n  w:th.»-;t  a  •lifference,  so  far  as  tliis  contract  is  con- 
•-^rz^-i.     I:  i*  s.\M.  however,  that,  in  this  particular  case,  if 
il-  T--s**I  L%-1  c^*zne  home  in  haUast  from  Cape  Haytien  she 
w    il :  n  :  Live  l»^n  oharjreable  with  any  tonnage  dues,  and 
r-- >r  :t  I*  Anri^-l  thU  as  this  charter-party  provides  for  the 
'  ir»  \ri  T  -yv^t^  ocly.  emling  with  the  delivery  of  the  cai^o, 
•ji  w  vi  -   \  w::Liii  the  jiurviow  of  the  contract  that  the  char- 
>T>  ri  >1  -£  1  l«e  m.^.le  chargeable  with  any  burden  to  enable 
t-T  <'  :p  ••>  trir^  h«>uie   a  return   cargo,  and  that  neither 
V--^It  z  r  t-i:i::^l»!y  is  the  libellant  entitled  to  chaise  this 
T•'«^=^T-:  -^a  tl.e  charterers  under  this  charter-party.     The 
\---%-^r  t.'  :h:>  annment  is,  I  think,  conclusive  that  the  par- 
T.  —  •::■.  1-^1  lAve  c»,>ntem plated  the  payment  of  tonnage  dues, 
>w-.  .-=  :1^  J  r:vjk:e  ainvement  between  the  consignee  and  the 
c  ^-rrr-riTiit  d:J  not  enter  into  their  calculations,  and  the 
:L::r\  z*.:\  thjkt  by  that  agreement  the  consignee  was  relieved 
rr  ti  i'.\T-r^  it  should  not  charge  it  upon  the  ship  as  between 
:.:  r  si-  :  tl-r  oLat:*:  rv^rs,  nor  can  this  court  assume,  as  insisted 
..r  :"  T  van  v^f  the  rv^^p^^^ndents,  that  the  ship, within  the  con- 
t:  r. :  "a:.- n  ^f  :he  pruties  to  this  contract,  was  to  return  from 
:•  >'^'::  «"."^  ^-t  o^rvr\     On  the  contrary,  there  being  nothing 
v:  :b:'  v>..vr:<r  to  rv5>triot  the  ship-owner  in  this  respect,  this 
vV .Jin  ^  .11  Assume  that  it  was  understood  that  the  ship  would 
Vc. "•c  K^v  k  a  o;jkrp>  if  the  same  could  be  obtained.     I  see  no 
tvr,,:-*  :r.  :ht^  ly^jv^iidents' position  if  these  dues  are  properly 
> .  ^  i  ts^  Iv  ;v^n  obarvres  at  Cape  Haj-tien,  for  it  is  distinctly 
.Vj^T^xvi  t>A5  :h«^  >ii:p  shall  not  be  charged  with  them,  and  so 
fwr  AS  t  ;:hvr  iv^rty  knew  when  the  contract  was  made  they 
>  v:  to  S^  iv^ivi.  and  certainly  not  by  the  ship. 

S.     n^.t'  vit  tViivV  of  an  account  stated  cannot  avail  the 
r^^six^u.u  r.tis.  Kvaus*^  the  captain  did  all  that  he  could  do  to  in- 
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duce  the  consignee  to  pay  these  chaises,  and  simply  took  all 
he  could  get  of  the  freight  from  the  consignee,  without  waiv- 
ing any*  rights  against  the  charterers.  He  was  compelled  to 
submit  in  order  to  clear  his  vessel,  and  the  settlement  that 
he  made  did  not  purport  and  was  not  understood  by  either 
party  to  be  a  settlement  with  the  charterers,  but  only  with 
the  consignee  of  the  cargo,  who  claimed  that  he  was  relieved 
of  the  charge  by  favor  of  the  government,  and  did  not  pro- 
fess or  undertake  to  settle  the  account  as  between  the  ship 
and  the  charterers.  It  is  evident  that  a  clear  case  is  made 
out  which  overcomes  the  prima  facie  case  made  by  the  ac- 
count and  receipt.  The  recital  in  the  receipt  that  the  pay- 
ment was  on  the  captain's  account,  was  inserted  by  the  con- 
signee ;  so  far  as  appears,  it  was  not  specially  called  to  the 
attention  of  the  captain  and  is  inconsistent  with  the  fact,  as 
proved  by  the  evidence. 

Decree  for  libellaut  for  $381  and  interest  from  May  3, 
1877,  and  costs. 


For  libellant,  li.  D,  Benedict 
For  respondents,  G.  H,  Fletcher, 
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.'•C'  it-f*  — SCkMTS  >   Wa«ES  — loLLISIOS.— FoBEIOS  VeSSKL. 


'"iH  «v^  '^  KikSK!!  k&rf  %  prlxitT  over  a  cSaim  for  ooUiaioD  against  the 
n'A^.^^  r  jirj- i^*»r»l   w:.r:bfr  RS'b  waL3w*s  were  earned  prior  or  sabsc- 

V  *-a»*"  ;ir  ^!K  ~:.if  v^i^i  >?  a'>v.:.>i  ia  the  case  of  a  foreign  ve«el, 

K«».  !*  1  v.wir.  &  miKi  r^mni  iz  Ncv  Jersey  is  not  such  a  foreign  Tessel  as 


.  i*  rvT'j.  *       T«2>  »  A  suit  for  sesmen  s  wages,  and  after 

••-  •>  L**  ,*i:  ri-f  .^^-irrcs  .^f  the  steamer  and  a  decree  in  favor  of 

•  !•'  :  X  I.> :  i^  ':•!.:  >t  r.n?  the  sale  of  the  vessel,  the  insurers  on 

^v  XL,  ,1*  A  ra2.*l~rojk3  irhi^-h  was  totally  lost  bv  a  collision 

»'    !  ri*?  .n>*ii.4  ▼'iu't  ih:»  cuiil-boat  was  in  tow  of  another 

>v^-;>fcU»<»-   ivcoro  Vt  T>Mii£.^2  for  leave  to  intervene  for  their 

I  K'^^^z  k:  i  r.'  iir  :hr  d^T*^  opened  and  to  be  allowed  to 

.♦•  >. :  v»      T:-: »   *-l^ii  :hit  ihe  Orient  is  responsible  for  the 

,\  t  ->^v  ii  ,iT  ;u»?  jTr.^cr-i  c:  n^e^r'-iceaee;  that  the  value  of  the 

.^»  *»>•::  5>  i*,c  <»z£::rri  iv^  jvjiv  in  foil  the  seamen  and  the 

^'.v  u^  Mr  ,1*^  w:  ^ttis*ixi  rv  the  collision,  and  that  in  such 

%  ov>^  rr»/  :.»ci  ,^c  :1»^  rarrv  ii:^  jrei  has  a  preference  over  the 

:v.i  ,v  :  w  <i,<i^n>z'Z^      T:.^  iV4iiiv^:::er5  have  paid  the  loss  and 

V  \.  >.i  :i-^;>.X'v:  V  lie  rlr-is  v>f  the  owner  of  the  canal-boat. 

Vivo  *vv-  '  ,v(  >s  xvcL.v,r:c  i-  this  distriot  against  the  Orient. 

?  ^K-  ,''     :  :v  ».v>C;f c  ,  c  th-?  v":AraI4x>at  on  behalf  of  himself 

v'v^.  ■  K  ,»»-xt,rN.  ,*c  ti^  vntrcA  *riJ  is  now  proseoated  on  be- 

iv*  ':  ^-v  ,  jv  :t^o.'c'%r  Tcrs  cc  :h^  o;ifcr^v     The  petitioners  have 
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been  allowed  to  file  an  answer  to  the  libel  of  the  seamen, 
denying  that  the  amounts  claimed  are  due  to  them.  This 
question  has,  however,  been  now  heard  and  the  wages  are 
shown  to  be  due  to  the  libellants  as  follows :  Willetts,  $47.50 ; 
CoUins,  $9184;  Murphy,  $94.84;  Leather,  $33.81 ;  Bills,  $50; 
Schreier,  $50,  in  all  $370.99.  The  collision  happened  Sep- 
tember 25th,  and  the  vessel  was  seized  by  the  marshal  on 
process  from  this  court  October  11,  1879.  The  wages  due 
were  earned  partly  before  and  partly  after  the  collision. 

The  petitioners  have  an  interest,  which,  if  they  have  a 
prior  lien  to  the  seamen,  would  require  that  the  proceeds  of 
the  vessel  be  kept  in  the  registry  of  the  court  until  the  rights 
of  the  parties  shall  be  determined.     They  now  ask  this  relief 
in  case  the  wages  shall  be  found  due.     Several  foreign  de- 
cisions are  cited  to  sustain  this  claim.     The  first  is  the  case 
of  The  Be)ia7'eu,  7  Notes  of  Cases  Suppl.  50.     This  was  an 
action  for  damages  against  the  Benares  by  collision  in  which 
bail  had  been  given  for  the  ship  and  also  for  the  freight. 
And  the  question  arose,  on  a  motion  that  the  bail  should  pay 
the  amount  of  the   freight  into   the   registry,  whether  the 
amount,  to  be  paid  in  under  the  English  Act  limiting  the  lia- 
bility of  the  owners,  was  the  gross  freight  or  the  net  freight. 
The  owners  claimed  that  they  should  deduct  from  the  freight 
all  the  expenses  of  the  voyage,  which  was  to  India  and  back 
to  England,  including  the  whole  amount  of  seamen's  wages. 
And  it  was  held  that  the  statute  intended  by  "freight  due  or 
to  grow  due  for  and  during  the  voyage"  the  entire  freight ; 
tUat  this  expression  could  not  be  construed  to  mean  the 
freight,  less  those  expenses  usually  paid  out  of  it  or  for  the 
payment  of  which  there  was  a  lien  on  the  fi-eight.     There 
was  no  claim  of  seamen  here  competing  with  the  claim  of 
the  party  injured  by  the  collision,  but  simply  a  claim  of  the 
owners  who  had  paid  wages  to  deduct  them  from  the  fi'eight 


'    n-^  z.  z^  la**.  »^.:  -!!♦-    TToi-'.n  >t  Dr. 

-.    r        —  _-      -  :_.-  -_^  .  ir— o  Q.     Tienr  ^isot 

■  _     .     :  ^       ^-        ~  -r^^  ~    iit^  St^-iOL^f  a  4  ^-rn  for 

«  "-  •    .  •'—     -•      zi^.rf"-*  _z.  1   "i:»f    i^e^'is*:-!!-     Ttic 

■—  _  "^~     •-'"  -■   *    ji  zit^    :-iiIt  C'Kjc.'^t  re- 

—      '•        -  .        ■ '.-:-      -    ^—  r—    v,r\.ji>t  tli»=^  v^^asel  in  a 
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1  . —   —•     _- .       'iL^r-L  &  Itr-.T'^  *ii». lid  lie  paid 

."::_.    2.  —  ^-  •*  -    -ii»r  -j^-ioiiia.     He  ii'^plieJ  to 

«      -s*-    ~-    •     >"  1     -     .  •  Tin-*   T-:*"\  ^rvrtT!::*  oaics- of  mar- 

- _    . —  ■*     ■- — — £1    -  _r*-":-.:  jia.'ni;iats>  tLat  a  party 

-  I.  — -    -ji  5t  "i'   --»-?*  rt  V .  be  reziitted  to  the 

~-:  .  -  _    _    L-~     *:.--    '  vrr*    -inni  c  r*r5^:»ft.     And  as  the 

'^  .  ^  -1  •  -_  "•  -T^-  -^  '  "1.-  •-^'•«*.  iiiil  111.  ilirr  of  the  owners 
_  :_  -J  »^.  •  "J-  r*  ^'_  -1  Ti:*  i»5aiii«-ii  hv  the  court  to 
>:r  ■^-  Ti  -^    •'^  _►- .'-     r    hl"  *i^ra:il  v^Iue  to  the  other 

---1-  . -.    :.  "  -..    :.  .    -    r  iii.^^l^i  Z'*:  i>so:  tiiAt  m  such  a 

*i5^  1     •— •' :    i^-  -*-• -.iiTii  ""   r*-ri'**t  ilie  oiiIt  fund  to  which 

1-:-  1-  .J'-.  \j^'  -  I.  i  -»-**  r:  ▼. Ill* lie  ni»rrelv  to  benefit  the 
•  Tn— "^  i_.^  -^i'-'-r  ~:i-=ii  r^  «ii  ^  wart  ol  the  liabilitv  which 
1--  .1  ^  :«.  -  "--l  a  ii^-oi  T  r  zjlk  lh'ttt  indicted  br  them.  I 
i^.:T-i  ■:->  ^  z:»*  ;:•  ini  :c  ilie  I»rcii^£oa-  The  learned  Judge 
-1..— .  i...-*-::.ir  *-.::  jj.  ii  c  ^?  b*r  forgotten  that  in  all  these 
•:l>^-*  c  :.i  11. :>^-.  c  a»rt7>  ±11  tlie  cause  of  the  damage  la 
':.irr-  1^ r^-  .i.ii.T  c  -?*  •-L.'T  -C  lie  ftrrsons  composing  the  crew." 
I  :•  i'  c  Lz.iT-'^rtz..:  ile  irrci>i  ::  to  rest  in  any  considerable 
>r^-tr  .  r  tijc  '^^  *-i:^rt>rl!i-     On  thc  contrarj,  this  seems 
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to  be  thrown  in  merely  as  a  suggestion,  showing  that  in 
many  cases  no  real  injustice  will  probably  be  done  by  the 
application  to  a  case  like  that  before  the  court  of  the  equita- 
ble doctrine  of  marshalling  assets.  The  case  is  by  no  means 
an  authority  that,  upon  the  sole  ground  of  punishment  for 
misconduct  or  retaliation,  the  seamen  of  the  offending  ship 
forfeit  any  of  the  rights  which  the  maritime  law  gives  them 
against  their  own  vessel  for  their  wages.  Nor  is  this  case  an 
authority  for  the  position  that  English  seamen  would,  as 
against  English  parties  suing  in  an  English  court  for  damage 
by  collision,  be  remitted  to  their  personal  remedy  against 
their  English  owners.  The  principle  of  marshalling  assets 
would  seem  not  to  go  so  far.  The  important  fact  assumed 
by  the  court  as  existing,  that  the  party  injured  would  stand 
no  chance  of  obtaining  redress  in  a  foreign  court  for  any 
balance  due  to  him  of  the  owner's  liability,  would  not  exist 
in  such  a  case.  It  could  not  be  assumed  that  in  an  English 
court  the  party  injured  would  not  receive  full  justice  against 
the  owners  equally  with  the  seamen,  and  in  such  a  case  they 
would  not  be  subjected  to  the  expense,  delay  and  uncertain- 
ty of  a  resort  to  a  foreign  tribunal,  perhaps  in  a  half-civi- 
lized country,  whose  law  might  be  wholly  inadequate  for 
their  relief.  Dr.  Lushington  says,  in  that  case,  "in  case  of  a 
foreign  ship  doing  damage  and  proceeded  against  inva  foreign 
country,  the  injured  party  has  no  means  of  redress  save  by 
proceeding  against  the  ship  herself,  which  I  apprehend  is  one 
of  the  most  cogent  reasons  for  all  our  proceedings  in  rem^ 
The  only  other  English  case  cited  is  The  Chitnmra^  unre- 
ported, but  stated  in  Tlie  Linda  Flor  to  be  precisely  like 
that  case.  It  must  be  assumed,  therefore,  that  it  was  the 
case  ol  foreign  seamen  competing  with  English  parties  who 
had  a  claim  for  damages  by  collision.  The  case  of  The 
Duna^  13  Ir,  Jurist,  was  the  case  of  a  Bussian  ship  proceeded 
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arrainst  in  the  Irish  Admiralty  Court.  It  was  like  the  case 
of  The  fjnl  I  H'^r  and  Ls  decided  on  the  authority  of  that 
ca*^.  In  the  cast*  of  77*^  EnUrj)rhe,  1  Lowell  455,  the  same 
ruk'  was  Applitnl  as  against  British  seamen,  on  the  ground 
that  tho  law  of  Great  Britain  controlled  the  case.  And 
Ju«lj;»*  L  >uvll  t litre  s:iv6:  "I  believe  no  a  Imiralty  court  of 
th»'  Unit«-d  States  has  decided  the  general  question  of  the 
orvhT  of  priority  of  these  liens.'  The  equitable  doctrine  of 
manihalling  assets  undoubtedly  prevails  in  Admiralty  courts 
and  will  Ix*  applitni  where  its  application  will  do  no  injustice. 
Tluw  even  in  a  case  of  seamen's  wages  where  there  are  two 
fiintls  to  which  they  can  resort,  as  the  ship  and  the  freight, 
♦-aih  equallv  available  and  equally  certain,  they  may  for  the 
b'^nt-tit  of  other  parties  having  only  a  claim  on  the  ship,  be 
diH^reed  to  be  paid  out  of  the  freight.  ( The  Saihr  Prifice,  1 
Ben.  4^>. »  Perhaps  the  application  of  this  doctrine  as  made 
in  the  cases  of  The  Linda  flor  and  The  Dwm  would,  as 
air^inst  foreign  seamen,  be  held  in  this  country  a  reasonable 
application  of  that  doctrine,  although  it  remits  the  seamen  to 
a  remetly  far  less  certain  and  expeditious  than  their  remedy 
av-ainst  the  ship.  But  whether  the  same  rule  would  obtain 
here  it  is  unnecessary  to  inquire,  because,  as  it  seems  to  me, 
the  principle  of  those  cases,  so  far  as  it  is  a  principle  of  the 
marshalling  of  assets,  does  not  apply  to  the  present  case. 
This  stoam^-tug  was  registered  in  New  Jersey.  Her  owner 
lives  in  the  district  of  New  Jersey.  It  cannot  be  said  that 
the  injured  party  will  be  practically  without  redress  there. 
Tlm>ui:hout  theUnited  States  the  courts  are  open  to  him  as 
fnvlv  and  with  equal  chance  of  justice  as  to  the  seamen. 
Now  York  and  New  Jersey  do  not  stand  in  this  respect  in 
n^lation  to  each  other  as  did  England  and  Portugal  or  Ire- 
land and  Russia,  In  the  case  ol  foreign  seamen  the  question 
hTw  far  a  court  of  Admiralty  shall  take  jurisdiction  of  their 
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suit  for  wages,  is  a  matter  of  discretion,  and  this  being  so 
the  court  is  bound  to  look  in  the  exercise  of  that  discretion 
to  the  rights  and  interests  of  all  other  parties;  and  this 
might  justify  these  English  decisions  as  the  rule  to  be  ap- 
plied here  in  the  case  of  a  foreign  ship  presenting  the  like 
equitable  considerations  for  remitting  the  seamen  to  their 
home  tribunals. 

The  later  editions  of  Abbott, on  Shipping  give  some 
countenance  to  the  idea  that  these  English  cases  have  estab- 
lished the  rule  independently  of  the  nationality  of  the  ship, 
that  a  lien  for  damage  by  collision  takes  precedence  of  the 
lien  for  wages,  on  "considerations  of  public  policy  to  prevent 
careless  navigation."  {Ahhott  on  Shipping,  11th  ed.  p.  621.) 
As  no  other  authority  is  cited  for  this  proposition  than  the 
cases  above  referred  to,  I  think  the  point  cannot  be  deemed 
established  by  authority.  Indeed,  in  the  same  work  (p.  633), 
it  is  admitted  that  "the  priority  of  the  lien  for  damage  over 
liens  ex  contractu  is  not  expressly  declared  in  any  of  the 
foreign  maritime  codes,  or  discussed  by  the  commentators 
upon  them."  The  learned  author  then  adds,  "but  it  seems 
to  result  from  the  unqualified  terms  in  which  the  liability  of 
the  owner  of  the  wrong-doing  vessel  to  the  extent  of  the 
value  of  it,  is  every  where  laid  down."  With  deference  to 
the  great  authority  of  Lord  Tenterden  on  a  question  of  this 
character,  I  think  it  must  be  said  that  these  dicta  go  far  be- 
yond any  decided  case.  And  I  fail  to  see  how  the  rule  of 
the  maritime  law,  limiting  the  liability  of  ship  owners,  and 
especially  how  the  statutory  limitation  of  that  liability  in 
England  and  the  United  States,  affects  the  question.  The 
primary  and  apparently  the  only  purpose  of  these  statutes, 
was  to  limit  the  liability  of  owners  and  not  to  impair  the 
rights  of  any  other  party ;  and  if,  in  consequence  of  other 

claims  against  the  ship  or  freight,  the  injured  party  cannot 
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r  ■"  -»:--:!  T.  1     ;;  .4  iL*^  primary  fnnd,  that  is,  the  ship  and 
r  _ :  -.  •    ti-  -i:-i:  .»f  t--  statatorv  limit,  or  the  owner  can- 
!•  •".   ■  '  r-  :k-*  •!    ■:  >i  L  ••t'.^-r  claim  and  incumbrance  thereon, 
**..'"-      :  z-  :1    .J  .vji:!.<t  which  the  injured  party  has  a 
*- :^- •        .    ••   %  n  >i  b  c>clition  as  to  satisfy  that  limited 
:..    ..  * '    I  *^t  «•  ■  rt  i>  '2  »  by,  in  cases  of  domestic  ships,  at 
•  -<:  :  -  .:   !>•: ;  \ny  ■=-*!.. -aid  not,  for  the  unsatisfied  balance, 
>    T- :^  ■■- :   V-   l->    i-r<»nJ   remedy   against  the   owner. 
A.^-..'<'  *.  ^  *.    :ii^  I  <<x  the  authority  of  the  same  author 
.1  :.:»•  '*r     r  r-l.:.  :<  .^f  his  work  on  shipping,     (ith  Amer. 
/^    '      -    '       y  '.  I-.  4*^.      "In  prtx'eeding  against  the  ship  in 
■  •  -    _-  :1t  -  & -T  :"..:  r-.»!  !>t»  insufficient  to  discharge  all  the 
:• :  :.-  •  •  ^  :*.  tLt  >*,.t:^ All's  claim  for  his  wages  is  preferred 
*  •  .•  —  •—      :l-r  v'-'wr^-'s,  for  the  same  reason  that  the  last 
?•  *:    .-•'    :•  -.  I  :<  i^>-:rTTr  1  to  those  of  an  earlier  date.    The 
;i  •  c    ::.--<-  \*-:a-.  Liviuir  brought  the  ship  to  the  destined 
T»  -*"  ':  ».•<  r::*-Li>:  f :  to  all  other  persons  the  means  of  assert- 
::..:  :     .r  .>.:t->  -;•:•::  it,  which  otherwise   they  could  not 
1.:    :  :  *.  L  '     T^:>    i  .vtri::e  seems  to  be  well  supported  by 
&  '  •  •-?*■  i:.  i  :■:  iv  arr^l: cable  as  well  to  claims  for  collision 
JO  T  •  '*:  r  .I^iz::!^  unless  this  policy  of  retaliation  or  retri- 
:•  *    T  :  c  :':.T  mr.^::^  done  by  the  ship  is  also  a  rule  of  the 
T.  \::.:„z  !*.>      Tli.it  dix-trine  seems  to  me  inconsistent  with 
:>T    T.r.f  ::l:  ^-^.'i.^v  vieolanxl  bv  courts  of  Admiralty  in  re- 
>r.v\C  r."  ^ir-:t:nV  waires  and  to  haye  no  foundation.     It  is 
ir.z  :1^:  f.  r  r.::>^vi:iuct  towards  their  own  ship  seamen  are 
y.:r.:<>.i'.:  Vy  T:.t    forfeiture  or  diminution  of  wages  in  some 
v'A-^-s^   :  ut  K  :h   in   England  and  the  United   States  this 
:n:vv:;5>  . :  riir^i^hiiient  is  c;irefully  regulated  by  statute  and 
5C,  v:\>  jr.:.^*tvi  apiinst  abuse,  and  these  regulations  have 
rv  v;r  c\:<r.it\l  to  any  case  of  misconduct  except  towards 
tl.c  :?*  av.:?  ::V  own  ship  and  her  officers.     To  hold  all  the  sea- 
^•.  n  v^f  :::e  o5t  nding  ship  liable  to  punishment  by  a  partial 
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or  entire  forfeiture  of  their  rights  would  be  a  wholesale  con- 
demnation of  innocent  and  guilty  alike,  and  not  in  accord- 
ance with  the  probable  facts  of  the  case  or  with  natural 
justice  ;  and  I  see  no  such  equity  of  the  injured  party,  and 
no  such  controlling  policy  to  prevent  careless  navigation,  as 
to  require  this.  Depriving  seamen  of  their  lien  and  remit- 
ting them  to  their  personal  action  is  a  partial  deprivation  of 
their  rights.  It  is  in  the  nature  of  a  forfeiture  or  punishment. 
The  remedy  to  which  they  would  be  remitted  is  neither  so 
certain  nor  so  expeditious,  and  the  rule  contended  for,  if 
applied,  does  seriously  impair  the  rights  of  seamen  not 
shown  to  be  personally  guilty  of  any  wrong. 

By  an  amendment  of  their  answer  these  petitioners  have 
charged  personal  negligence  against  some  of  the  libellants 
as  an  additional  ground  for  giving  the  petitioners  a  priority 
of  payment.  This  raises  the  question  whether  such  a  charge 
of  negligence  is  a  bar  to  the  enforcement  of  the  seamen's  lien 
for  wages  as  against  the  injured  party.  I  think  not.  It 
would  be  in  the  nature  of  a  partial  or  qualified  set  oflF.  If 
these  petitioners  have  any  claim  against  the  seamen  the 
courts  are  open  to  them.  Seamen's  wages  are  by  statute, 
upon  reasons  of  public  policy,  scrupulously  guarded  against 
attachment  and  claims  by  way  of  set  off.  While  no  statute 
governs  this  particular  claim,  it  is  enough  that  there  is  no 
precedent  for  it,  and  that  it  is  contrary  to  the  general  policy 
of  the  law,  which  secures  to  seamen  summary  and  ceriain  re- 
Uef  for  their  wages.  And  I  am  not  willing  to  set  a  precedent 
for  the  trial  in  a  case  of  seamen's  wages  of  the  merits  of  a 
collision  suit.  If  this  defence  is  good,  then  whenever  the 
offending  ship  is  not  of  value  sufficient  to  respond  in  dam- 
8^es  and  the  owners  do  not  care  to  defend  and  are  of  doubt- 
ful solvency,  the  whole  burden  of  defending  the  collision  suit 
will  be  thrown  on  the  seamen,  a  burden  which  they  are  ill 
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5r-^:L.-v£  kz-'i  ix  2i-:ts5  c&sc«  wonld  be  wholly  unable  to  bear. 
ITitj  i.--rLAr.'^  :i  il-?  injoreJ  party  seeking  his  redress  in 
ri.z.-j5  •LL't  acrisien,  if  they  are  personally  liable, 
Ti:?  *.  2L*i  ZL  r?  i^  ^x**>riAnce  with  justice  and  the  general 

2s:r.:<  liri^n  of  Judge  Giles,  of  the  Maryland 
■  l-r-r-:- :  iz.  a  0:^5^  apparently  similar  to  the  present, 
iLAi-**'  %  ij<i:i»/n!  "  l*rr^«rn  the  wages  earned  after  the  col- 
Lsii  n.  4-1*1  il-  tsc-  trin-ci  livf-»re  the  collision,  as  to  the  former 
^—^ixr  ii.-2L  &  zcvfrre-jt  Xo  the  lien  for  danu^e  by  collision 
iLi.i  lEi^  •:  zi^  litter  zi^iiig  phority  to  the  claim  for  damages. 
S:  %VLi'  r-rz?^  AT*  ;i:ol.  It  may  be  presumed  that  the  de- 
^•isi*  a  TC  •.•^***^r-i  :^  the  oases  above  referred  to.  For  the 
?^*ii5*.»"ii>  A.'*w  iCitc-i  I  ara  unable  to  concur  in  that  decision 
a*,  "hr  S5^  -•  Tv^s-tr*  "-c:*  lie  claims  of  the  seamen. 

r».'jcv«  f,c  *!'*  lil^rllAiits.  with  costs. 

y.x  ':'^»  "i^^*^  -SL  Z.  yi".^  and  /.  -rl.   Wilcox. 

y  c  -jLT^jr^'rei-rs.  if.  /'.  AfcCarthy  and  11.  Mynderte. 


THE  STEAJIBOAT  DEER. 

V  T*i»v  %v^  >%-,v^u  .*«  *  «A"r?ec  m.r.jui  «s  owner  of  a  canal-boat  against  a 
»^  *.mOv^  ,v  *^v»^c  u*  T:iL\3e  of  :i.«e  Vtii  and  her  cargo,  lost  by  negligence 
,*    K  >^v'*.fi  x^i;      \  otvTi*'  w^  EA^ie  in  ber  faTor  on  March  4,  1871,  far 
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12737.66  damages  and  $831.91  costs.  la  May,  1871,  an  agreement  to  com- 
promise was  made  between  the  proctors,  and  the  stipulators  paid  $2,000  in 
settlement.  The  owners  of  the  cargo  were  parties  to  the  settlement  and  the 
husband  of  the  libellant  was  present  and  consented  to  it  and  also  her  proc- 
tor, who  had  since  died.  In  March,  1879,  a  motion  for  leave  to  issue  execu- 
tion against  the  stipulators  was  made  on  behalf  of  the  libellant,  on  her  affi- 
davit that  she  did  not  authorize  the  settlement  and  received  no  part  of  the 
$2,000:  ^ 

Held,  That  the  facts  as  to  the  settlement  created  so  strong  a  presumption  of 
acquiescence  on  the  part  of  the  libellant  that  it  was  not  overcome  by  her 
affidavit,  and  that  in  any  event  she  could  only  enforce  the  decree  for  the 
amount  of  her  interest  in  it,  and.  as  she  had  not  shown  what  that  was,  her 
motion  must  be  denied. 

Choate,  J.  This  is  a  motion  for  leave  to  issue  execution 
to  enforce  a  decree  against  stipulators.  The  suit  was  brought 
by  the  libeUant,  Mary  A.  Corwine,  to  recover  the  value  of  a 
canal-boat  and  her  cargo,  lost  through  the  fault  of  the  Deer. 
A  final  decree  was  entered  in  favor  of  the  libellant  on  the 
4th  day  of  March,  1871,  for  $2737.69  damages  and  $331.61 
costs.  An  appeal  was  taken  but  never  proceeded  further 
than  the  giving  and  filing  of  notice  of  the  appeaL  In  the 
month  of  May,  1871,  negotiations  for  a  compromise  of  the 
suit  were  pending  between  the  proctors  representing  the 
parties,  and  on  the  18th  day  of  said  month  the  stipulators 
paid  in  settlement  of  the  suit  $2,000.  It  is  proved  that  the 
owners  of  the  .cargo  of  the  canal-boat,  or  those  who  had  suc- 
ceeded to  their  interest,  were  parties  to  this  settlement ;  that 
it  also  was  consented  to  by  the  proctors  for  the  libellant,  the 
law  firm  of  Piatt,  Gerard  &  Buckley,  and  that  the  husband 
of  the  libellant,  who  had  been  the  master  of  the  canal-boat, 
was  present  at  and  consented  to  the  settlement.  The  final 
decree  does  not  show  what  part  of  said  damages,  if  any,  was 
awarded  for  the  value  of  the  canal-boat.  The  pleadings  in 
the  case  cannot  be  found  and  there  is  no  evidence  produced 
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X  i«i*  "v  'wi.l:  kn  -^rt  of  damages  this  libellant  claimed  in 
i-r  :-w^  r^ii  Ez.  'z^h  appearB  to  show  that  she  was  suing 
a  ?••  ..Lr  c  tl-*  ■  TT.-ri>  t»f  tht  caigo  on  board  the  canal-boat 
ib-V'Ite^  a  L-T  \wz,  WLdJt  This  motion  was  not  made 
u:  -L  z:»?  ih^  li^  .-f  Maivh,  1879.  The  libellant  has  sworn 
zi^z  **:-   ".'1  Z'  <  a:::!  ^nze  the  settlement  and  receiyed  no 

Ti.~t-r  i:--?«^  ^ir.Tir-^tAnt^es  the  motion  must  be  denied. 
I-  ••».  4^~  T  jf  .^  I  *r^  i:^.;  r  •per  and  unjust  towards  the  stipnla- 
t  r*w  -» '  -1  J  zIt  ?*-r:lr:^rst  was  nnanthorized  bv  the  libellant, 
"J  *'ir  <*.T  Ti**  i-rvr  fc*  any  sum  beyond  the  amount  re- 
,.  ....*»-.  ^  :-  i^^  I'.ic  11^1:1  on  her  own  account.  Moreover,  the 
-i-m«  r\.-:.L7T  >l>y  O'i  her  pari,  in  connection  with  the  fact 
^;.K*  ii-r  i  nsr.vzjl  ^^5  i  resent  at  the  settlement  and  that  her 
r.- »  -  r^  <s«-:*r*:-CT  iJ.r;-Ui:h  Mr.  Buckley,  now  dead,  took 
?.:.•*  :i  r^  .'•>■»  :ts  <o  <tr:*nir  a  presumption  of  acquiescence  on 
!,..-  T.U-:  tia:  I  tl.^  it  is  not  overcome  by  her  testimony. 
li  uz-  f^:i:ii-r  tcr.its  is  on  her  of  showing  what  interest 
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Collision. — Damages. — Aobbbment  to  Repair. — Demurrage. 

A  bark,  having  been  injured  by  a  collision  with  a  steamer,  arrived  in  New 
York,  where  the  agents  of  the  steamer  repaired  the  damages.  The  owners 
of  the  bark  then  filed  a  libel  to  recover  Tlemurrage  for  the  detention  of  the 
bark  while  being  repaired.  The  owneoe  of  the  steamer  set  up  that  it  was 
agreed  tliat  the  repairing  of  the  da  nages  sliould  be  in  full  satisfaction  of 
the  claim.  They  also  claimed  that  they  could  have  hurried  the  repairs  so 
as  to  have  finished  them  in  much  less  time,  if  the  master  of  the  bark  had  in- 
formed them  of  an  offer  of  a  charter  which  it  appeared  he  had  and  which  he 
refused  because  he  was  not  certain  that  his  vessel  would  be  ready  in  time  to 
begin  to  load  under  it : 

Heldy  That  the  burden  was  on  the  steamer  to  establish  the  agreement  that  the 
making  the  repairs  should  be  in  full  satisfaction  for  all  damages,  and  that 
on  the  evidence  she  had  not  established  it ; 

That  the  master  of  the  bark  was  not  bound  to  have  communicated  to  the 
agents  of  the  steamer  the  offer  of  a  charter  which  he  had  had ;  that  his  re- 
fusal to  accept  it  was  in  good  faith,  and  that  the  libellants  were  entitled  to 
recover  demurrage  for  the  detention  of  the  bark. 

Choate,  J.  This  is  a  libel  to  recover  damages  for  a 
collision  which  occurred  between  the  Norwegian  bark 
Plutarch,  of  which  this  libellant  was  master  and  part-owner, 
and  the  steamer  Baltic,  on  the  2d  day  of  June,  1879,  while 
the  bark  was  bound  c)n  a  voyage  from  Bordeaux  to  New 
York  in  ballast.  The  libel  avers  that  "the  bark  continued 
on  her  voyage,  and,  on  or  about  the  19th  day  of  June,  anrived 
in  the  port  of  New  Tprk ;  that  the  owners  of  the  said  steamer 
then  assumed  and  superintended  the  repairs  to  the  bark 
necessary  to  fit  her  for  sea,  and  agreed  to  pay  therefor ;  that 
the  said  bark,  pending  the  completion  of  said  repairs,  wag 
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unfit  for  sea,  and  her  owners  lost  the  use  and  employment  of 
hor  and  were  subjected  to  considerable  expense  for  the 
maintenance  and  waf^es  of  the  crew  during  the  said  period 
and  for  wharfage  and  other  expenses."  No  question  is  made 
as  to  the  responsibility  of  the  Baltic  for  the  coUision,  and  it 
was  shown  that  the  repairs  were  paid  for  by  her  owners. 
The  only  question  is  whether  she  is  liable  for  the  detention  of 
the  vessel  during  her  repairs.  On  this  point  the  answer 
avers,  (2d),  "immediately  on  the  arrival  of  the  said  bark  in 
tlie  port  of  New  York  at  the  termination  of  the  voyage  men-  ' 

tioned,  it  was  agreed  between  the  libeUant  and  this  claimant  ^ 

that  this  claimant  should  make,  at  its  own  expense,  all  the 
repairs  necessary  to  restore  the  said  bark  to  as  good  a  con- 
dition as  she  was  in  before  the  said  collision,  and  that  the 
said  libellant  should  allow  the  said  claimant  to  make  the  | 

same,  and  that  the  making  by  the  said  claimant  at  its  own  j 

expense  of  the  said  repairs  should  be  in  fiill  satisfaction  and  ; 

discharge  of  the  said  supposed  cause  of  action  alleged  in  the 
said  libel  and  of  all  damages  sustained  by  thd  libeUant  or  by 
the  owners  of  the  said  bark  bv  reason  thereof."  The  answer 
then  avers  performance  of  this  i^eement  on  claimant's  part. 
It  also  avers,  (3d),  "immediately  after  the  arrival  of  the  said 
bark  in  this  port,  as  aforesaid,  this  claimant  offered  to  prose- 
cute the  same  (i.  ^.,  the  repairs^  day  and  night,  and  this 
chiimant  offered  that  its  said  workmen  should  accompany 
siud  bark  if  it  shoidd  go  to  any  place  in  search  of  cargo,  and 
it  could  have  completed  the  said  repairs  in  the  space  of 
thrw  davs,  but  the  lilx^llant  then  and  there  informed  the 
ohuiuant  that  the  rates  of  freight  were  then  so  low  that  he 
pivforrv^nl  not  to  accept  the  same,  nor  to  charter  the  said  bark 
at  that  tiuu\  but  to  wait  until  such  rates  of  freight  shotdd 
rist\  and  that  the  Siud  claimant  should  and  might  make  the 
:iiiU\l  n^j^irs  at  its  own  convenience;  that  the  claimant,  rely- 
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ing  on  the  said  statement  so  made,  used  only  ordinary  and 
reasonable  diligence  in  and  about  repairing  the  said  bark, 
and  did  not  use  extraordinary  diligence  in  and  about  the 
same,  as  otherwise  it  would  and  could  have  done,  and  said 
vessel  could  easily  have  been  taken  from  the  pier  at  which 
she  was  lying  to  any  other  pier  or  port  and  have  taken  on 
cargo  while  said  repairs  were  going  on." 

The  proof  is  that  before  the  arrival  of  the  bark  the 
claimant's  agent  sent  a  letter  to  be  delivered  to  her  master 
by  the  pilot,  requesting  him,  immediately  on  his  arrival,  to 
call  at  the  office  of  the  respondent  company,  the  owners  of 
the  Baltic,  and  that  the  claimant  had  also  instructed  a  com- 
petent mechanic  to  be  ready  to  have  her  repaired  on  her  ar- 
rival. She  arrived  on  Thursday  the  19th  of  June,  and  on 
Saturday,  the  21st,  this  libellant,  her  master,  and  his  consig- 
nee, Mr.  Boyesen,  called  at  the  office  of  the  claimant  com- 
pany and  there  met  Mr,  Cortis,  the  managing  agent  of  the 
company.  The  agreement  set  up  in  the  second  article  of 
the  answer  that  the  claimant  should  repair  the  bark  and  that 
this  should  be  in  full  satisfaction  of  all  claim  for  damages  by 
reason  of  the  collision,  was  made  orally  during  that  conver- 
sation, if  at  all.  There  are  three  witnesses  to  what  took 
place  at  that  time,  Mr.  Cortis,  Mr.  Boyesen  and  tlie  libellant. 
It  is  insisted  on  behalf  of  the  claimant  that  the  fair  result  of 
the  testimony,  considered  in  the  light  of  the  surrounding 
circumstances,  is  that  the  parties  reached  an  understanding 
to  the  eflfect  set  forth  as  an  agreement  in  the  second  article 
in  the  answer,  although  it  is  conceded  that  nothing  was  said 
in  terms  to  the  effect  there  set  forth  as  to  the  repairs  being 
in  fuU  satisfaction.  This  understanding,  it  is  said,  is  to  be 
properly  inferred  from  the  conversation  as  related  by  Mr. 
Cortis.  His  account  is  that,  when  they  came  in,  he  addressed 

the  captain  and  said,  "Captain,  you  had  a  slight  collision  on 

80 
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the  Biinks,  I  believe,"  to  which  the  captain  answered  that  he 
haii ;  that  he  then  said  to  the  captain  that  it  was  their 
stt»anier,  the  Baltic,  and  asked  tlie  captain  what  was  the  ex- 
ttMit  of  tht»  damage,  and  the  captain  replied  $800  or  $900,  he 
thoiij^lit;  that  the  captain  said  that  the  steamer  had  been 
handled  in  a  masterly  manner  and  was  commanded  by  a 
good  man ;  that  he  then  told  the  captain  that  he  would  send 
a  man  ou  board  and  have  the  damages  repaired  to  his  satis- 
faction ;  that,  as  the  damages  were  of  a  nature  that  would  not 
provt'nt  loading  the  vessel,  the  carpenters  could  go  with  her 
whenever  he  wanted  to  go  to  load,  so  that  there  would  be  no 
detention ;  that  the  captain  then  said  he  was  satisfied,  or  all 
right,  i>r  something  to  that  effect,  and  bade  him  good  morn- 
ing and  left. 

By  tin*  testimony  of  the  captain  and  of  Mr.  Bovesen  it 
appeared  that  when  the  subject  was  introduced  and  Mr. 
Cortis  admitted  that  it  was  the  Baltic  w^hich  collided  with  the 
Plutarch,  Mr.  Cortis  did  not  admit  that  it  was  the  fault  of 
the  Baltic,  but  said  in  effect/'I  don't  know,  captain,  who  is  in 
faidt  in  this  business,  but  any  way  I  will  repair  it  for  you." 
To  which  the  captain  said  "all  right"  or  "thank  you."  The 
testimony  i>f  Mr.  Boyesen  and  of  the  captain  is  inconsistent 
with  there  luwdng  been  anything  said  about  the  carpenters 
accompanying  the  ship  so  that  there  need  be  no  detention, 
fn>m  which  remark  especially  the  interence  is  drawn  of  a 
waiver  of  all  claim  for  demurrage  and  the  acceptance  of  the 
iigrooment  to  repjur  as  a  full  satisfaction.  The  witnesses  are 
all  of  unipiestioned  character  and  intelligence.  Upon  the 
whole  testimony  I  am  not  satisfied  that  any  such  remark 
was  made  or  that  the  captain  or  Mr.  Boyesen  came  away 
fnun  the  interview  with  any  understanding  on  their  part  that 
what  was  offered  to  be  done  by  the  company  was  offered  in 
full  SiUisfaetion,  or  with  any  condition  that  the    captain 
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should  waive  any  claim  he  might  have  for  demurrage,  or 
that  anything  was  said  which  should  have  led  them  to  be- 
lieve that  that  was  Mr.  Cortis's  meaning  or  understanding.  The 
defence  set  up  is  the  making  of  a  special  agreement,  as  to 
which  the  burden  of  proof  is  on  the  claimant,  and  that  bur- 
den he  has  not  sustained.  Nor  is  such  an  agreement  to  be 
inferred  from  the  circumstances  under  which  the  offer  to 
repair  was  made.  Very  likely  Mr.  Cortis  had  the  idea  in  his 
own  mind  that  he  would  avoid  all  claim  for  demurrage  by 
promptly' offering  to  repair  the  bark,  and  if  no  detention  had 
in  fact  occurred,  the  course  taken  by  him,  which  is  certainly 
to  be  commended,  would  have  had  this  effect.  That  he  now 
thinks  the  subject  was  mentioned  does  not  admit  of  any 
doubt,  but  the  minds  of  the  parties  did  not  meet,  so  as  to 
fonn  a  contract  binding  on  them. 

The  evidence  as  to  the  detention  is  that  before  the 
claimant  had  commenced  the  repairs,  the  libellant,  who  came 
to  this  port  with  the  intention  of  carrying  a  cargo  of  petro- 
leum to  Europe,  was  offered  a  charter  by  a  broker,  and  that 
he  refused  it  because  he  was  not  certain  when  the  vessel 
would  be  repaired,  and  by  the  charter-party  he  would  be 
obUged  to  agree  to  be  ready  for  sea  by  the  16th  of  July,  and 
to  begin  to  load  about  ten  days  before  that.  He  did  not 
communicate  this- offer  or  the  rejection  of  it  to  the  claimant. 
No  other  charter  offered  till  the  8th  of  July,  when  the  re- 
pairs being  nearly  finished,  he  accepted  a  charter  on  the 
same  terms  on  which  the  former  charter  had  been  offered. 
The  repairs  were  commenced  on  the  24th  of  June  and  fin- 
ished on  the  11th  of  July.  It  was  shown  that  by  working 
night  and  day  they  could  have  been  finished  in  eight  work- 
ing days,  or  by  the  4th  of  July.  The  claimant  did  not  offer 
to  have  the  repairs  go  on  night  and  day,  and  for  a  night's 
work  the  wages  of  the  woAmen  would  have  been  double 
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what  they  were  for  a  day's  work.  There  was  no  proof  of  any 
special  agreement  such  as  is  set  up  in  the  third  article  of  the 
libel.  It  was  shown  that  the  vessel  could  have  been  safely 
moved  while  the  repairs  were  going  on  and  that  cargo  could 
in  fact  have  been  put  on  board  of  her  by  the  6th  of  July : 
that  is,  the  repairs  would  not  have  prevented  the  commence- 
ment of  her  loading  on  that  day  and  its  prosecution  after- 
wards. 

It  is  insisted  by  the  learned  counsel  for  the  claimant 
that  the  libellant  was  bound  to  communicate  to  the  claimant 
t\\^  offer  of  a  charter  made  to  him  ;  that  if  he  had  done  so 
the  claimant  might  have  given  orders  for  prosecuting  the 
repairs  more  promptly  or  might  have  guaranteed  that  the 
vessel  would  be  ready  in  time  to  receive  her  cargo  under  it ; 
that  as  the  libellant  did  not  communicate  this  fact  he  is  es- 
topped to  claim  demurrage.  This  seems  hardly  to  be  the  de- 
fence intended  by  the  answer,  but  assuming  that  it  is  so,  I 
think  there  was  no  duty  to  communicate  the  fact.  The  libel- 
lant could  not  then  know  whether  even  with  great  diligence 
he  could  safely  agree  to  be  ready  for  sea  by  the  16th  of  July. 
Although  he  knew  in  a  general  way  the  nature  of  the  injury 
to  the  vessel,  yet  until  the  repairs  were  commenced  it  was  a 
matter  of  uncertainty  how  long  a  time  they  would  take. 
The  claimant  had  proposed  what  should  be  done,  and  if  it 
desired  to  know  of  any  offers  made  to  the  libellant  for  a 
charter  it  could  easily  have  required  the  information,  but 
in  tlie  absence  of  such  request  the  libellant  had  no  reason  to 
believe  that  the  claimant  would  make  any  change  in  the 
plans  in  consequence  of  this  offer.  I  think  his  rejection  of 
the  offer  was  made  in  good  faith  and  not  because  he  was 
waiting  for  freights  to  rise.  I  see  no  duty  on  his  part  to  com- 
municate tlie  offer,  under  the  circumstances  of  this  case.  It 
is  also  claimed  that  he  informed  the  claimant  that  he  was 
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waiting  for  better  freights  and  that  the  claimant  was  thereby 
led  not  to  repair  as  promptly  as  it  might.     It  is  true  that  in 
the  law  of  estoppel  in  pais  "when  an  act  produces  conduct 
from  which  flows  injury,  it  cannot  matter  whether  that  con- 
duct be  affirmative  or  negative,  active  or  quiescent."  {Cont.  N, 
Bank  v.  Bank  of  the  Coin'th,  50  N.  Y.  586.)     There  is  some 
evidence  that  the  captain,  in  conversation  with  the  men  em- 
ployed by  the   claimant  to   do   the   work,   said  something 
about  his  waiting  for  freights  to  rise.     The  captain  having 
been  examined  before  trial,  has  had  no  opportunity  to  testify 
since  this  evidence  was  taken.     But  I  do  not  think  these 
men  stood  in  such  a  relation  to  the  matter  that  what  he  said 
to  them  was  any  notice  to  the  claimant,  nor  did  the  claim- 
ant act  upon  it.     There  is,  therefore,  no  estoppel  growing 
out  of  it.     And  so  far  as  this  testimony  is  relied  on  as  show- 
ing that  the  captain  rejected   the  first  oflfer,  not  because  he 
thought  he  could  not  comply  with  the  terms  of  the  proposed 
charter,  but  because  he  thought  freights  would  improve,     I 
think  it  is  entitled  to  very  little  weight  and  is  clearly  over- 
borne by  the  dther  testimony  in  the  case. 

*  The  libellant  is  entitled  to  a  decree  for  sixteen  days* 
demurrage,  and  costs,  with  a  reference  to  compute  the  amount, 
unless  the  amount  is  agreed  to. 

For  libellant,  Thoa.  E,  Stilbnan. 
For  claimant,  E.  P.   Wheeler, 
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l\»Lu>u»x  AT  Ska.— BRiTidii  Stbamkb  and  Amkbioan  ScHooNtR.— Fog.— 
Spkkd.  — ToKt'HLiGHT.  —  Law    of   the   Ska.- Apportioning   Damages 

WHKRE   B^>TU   VESt^BLS   ABB   IN   FaULT. — CaRGO. — PaKTIBS. 

A  schooiRT  U'k^nsnng  to  citizens  of  the  United  States  was  sunk  and  totally 

k«t  with  her  cargi)  in  a  ci^llision  with  a  steamer  belonging  to  a  citizen  of 

Gifrnt  Britain,  at  sea.  off  the  east  end  of  Long  Island,  on  the  night  of  April 

ITih.  1>T7.    The  wind  was  from  the  £.  S.  E.,  about  a  two  and  a  half  to 

ihrv^  knot  bnvze,  and  the  schooner  was  on  the  starboard  tack  heading  N. 

K.  by  E.    The  steamer  had  been  running  on  a  course  E.  by  S.  ^  S.  from 

the  Uditship  off  Sandy  Hook,  at  a  speed  of  about  seven  knots  an  hour. 

Tliere  was  a  dense  fog  at  the  time  of  the  collision,  which  shortly  afterwards 

olear^nl  up.     A  focr  horn  was  being  blown  on  the  schooner  and  contiuaed  to 

l^f  blown  after  the  whistle  of  the  steamer  was  heard,  and  her  course  was 

ke(4  till  the  instant  of  collision.     Her  lights  were  set,  but  the  steamer  was 

apprvKitolu!\g  hiT  at  such  an  ans^le  that  they  were  not  visible,  and  slie  showed 

uo  ti^Ti^hliglit.     The  secoml  mate  of  the  steamer  was  on  her  bridge  in  charge 

ikf  her  naviciiion.     The  sound  of  the  fog  horn  of  the  schooner  was  heard 

iw  the  starboard  lx>w  of  the  steamer,  her  engine  was  at  once  slowed  and  her 

helm  put  harvl-a-starboani     The  captain  was  also  signalled  to  come  to  the 

iH^^vige.  and.  a.<  soon  as  he  came,  he  ordered  the  engines  to  be  stopped  and 

rewr^^i     Tlie  kv^kixils  and  the  officers  on  the  bridge  kept  a  sharp  lookout 

fi^  xUt  y^ss^X  whv^se  hi^ni  they  heard,  but  they  could  not  see  the  schooner 

till  she  was  cKxw  under  the  steamer's  bows.     The  headway  of  the  steamer 

was  aluK^a  sto^^pei)  at  the  time  of  the  collision,  but  she  struck  the  schooner 

vm  hor  (K>rt  side  about  forty  feet  from  her  stem,  and  the  schooner,  which 

was  K>adt\l  with  c\^.  shortly  afterwards  sank.    The  owners  of  the  schooner 

titt\t  a  Ul)«]  a^nst  the  owner  of  the  steamer  to  recover  for  the  loss  of  the 

9i*hvX>iHT.  hiT  f rviirht  and  her  cargo : 

iit\K  Tliat,   the  scluvner  having  kept  her  course,  it  was  the  duty  of  the 

$loamor  to  liave  kept  out  of  her  way; 
That^  utnior  the  cia^umstances  of  the  density  of  the  fog,  in  which  the  steamer 
was  uaxi^atiug.  and  the  liability,  in  that  part  of  the  ocean,  to  fall  in  with 
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vessels,  the  speed  of  the  steamer  was  not  a  moderate  speed,  as  she  was  not 
under  such  control  that  she  could  be  stopped  in  time  to  prevent  a  collision 
with  such  vessels  as  she  might  expect  to  meet ; 

That  the  starboarding  of  the  steamer^s  helm  was  proper,  but  that  slie  was  in 
fault  in  not  stopping  immediately  upon  hearitig  the  fog  horn ; 

That  the  schooner  was  in  fault  for  her  failure  to  show  a  torch  light  on  hearing 
the  steamer's  whistle,  as  required  by  the  Act  of  Congress  of  1871  (16  Stat. 
at  Large,  p.  459,  now  §  4,234  of  the  Revised  Statutes),  and  that  the  facts 
that  the  steamer  was  a  British  vessel  and  the  collision  was  on  the  high  seas, 
did  not  prevent  the  respondent  from  setting  up  such  failure  as  fault  in  this 
action ; 

^Vhether,  independent  of  the  statute,  it  would  have  been  a  fault  under  the 
general  maritime  law,  that  the  schooner  failed  to  exhibit  a  torch  under 
these  circumstances,  qtuere. 

That,  the  schooner  being  in  fault  in  not  having  shown  a  torch,  it  became  nec- 
essary for  her  to  show  that  such  fault  had  not  contributed  to  the  collision, 
and  that  she  had  failed  to  do  so ; 

That,  both  vessels  being  in  fault,  the  damages  must  be  apportioned; 

That  the  owner  of  each  vessel  must  bear  half  of  the  loss ;  and  that  the  owners 
of  the  schooner  nmst  bear  half  of  the  loss  of  the  cargo  and  of  the  seamen's 
effects;  and  the  decree  should  be  that  the  whole  damages  caused  by  the 
collision  be  apportioned  between  the  parties; 

That  it  was  unnecessary  to  make  the  owners  of  the  cargo  of  the  schooner  par- 
ties to  the  suit,  they  being  already  virtually  before  the  court  through  the 
libellants,  the  owners  of  the  schooner. 

Choate,  J.  This  is  a  suit  in  personam  brouglit  by  the 
owners  of  the  American  schooner  J.  M.  Leonard  of  Fall  River, 
and  her  master  and  crew,  against  the  owner  of  the  British 
steamship  Arragon,  to  recover  the  value  of  said  schooner  and 
her  cargo  and  freight,  and  the  personal  effects  of  the  master 
and  crew,  alleged  to  have  been  totally  lost  in  consequence  of 
a  collision  between  the  schooner  and  the  steamship  on  the 
17th  of  April,  1877,  the  total  value  is  stated  in  the  libel  be- 
ing $30,686.25.  The  schooner,  which  was  of  408  tons  regis- 
ter, was  bound  on  a  voyage  from  Philadelphia  to  Pro^dence, 
B.  I.,  with  a  cargo  of  549  tons  of  coal.  The  steamship,  a 
propeller  of  837  tons  register,  was  bound  on  a  voyage  from 
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the  port  of  New  York  to  the  port  of  Bristol,  England.    The 
collision  happened  a  few  minutes  after  eight  o'clock  in  the 
evening.     The  libel  puts  the  place  of  the  collision  "in  the 
Atlantic  ocean,  off  the  eastern  end  of  Long  Island  and  dis- 
tant about  fifteen  miles  therefrom."     The  answer  denies  this 
and  avers  that  it  was  "about  fifty-one  miles  east  fi'om  Sandy 
Hook  and  south  of  the  Long  Island  shore  between  Fire  Is- 
land light  and  Shin necock  light  and  about  eighteen  or  twenty 
miles  southeast  by  east  of  Fire  Island  light."     This  question 
of  the  place  of  the  collision  is  chiefly  important,  if  at  all,  as 
bearing  on  the  question  of  the  speed  at  which  the  steamer 
was  running.     It  is   admitted   by   the  pleadings  that  the 
schooner  was  heading  N.  E.  by  E.  on  her  starboard  tack,  the 
wind  btnng  E.  S.  E.     The  schooner  was  sailing  by  the  wind 
with  aU  BaU  set  except  the  main-top  sail  and  mizzen  stay 
sail,  which  had  been  furled  upon  the  setting  in  of  the  fog 
al>out  two  hours  before.     Tlie  wind  was  light,  but  steady. 
The  parties  do  not  differ  substantially  as  to  its  force.   Those 
on  the  steamer  estimated  it  to  be  a  2J  to  3  knot  breeze,  and 
the  mate  of  the  schooner,  the  officer  of  the  deck  at  the  time 
of  the  collision,  at  al)out  2^  knots.     Prior  to  any  change  by 
reason  of  hearing  the  fog  bom  of  the  schooner,  the  steamer 
had  kept  a  true  east  course  from  the  light-ship;  by  her  com- 
pass, a8  testified  to  by  her  master,  E.  by  S.  ^  S.     A  fog  set 
in  svx>n  after  six  o'clock  which  grew  quite  dense  and  contin- 
ut\i  till  a  few  minutes  after  the  collision,  when  it  cleared  up. 
How  douse  this  fog  was  and  how  far  it  obscured  the  sight  of 
objtvtji  on  the  water  and  lights  at  the  time  of  the  collision, 
is  a  question  seriously  contested  in  the  case.     Before  the 
i\>Ui5>ion  the  fi.>g  horn   of  the  schooner  was  heard  on  the 
jiito^mor  oni.*e  only,  a  little  on  the  starboard  bow,  and,  in 
iN>us*\puMKV   thereof,  the  wheel  was  starboarded  and  the 
tM^iiino  slv^wovl  and  afterwanls  stopped  and  reversed.    Before 
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the  collision  the  whistle  of  the  steamer  was  heard  on  the 
schooner,  and  her  masthead  and  starboard  lights  were 
seen,  and  after  the  whistle  was  heard  the  fog  horn  of  the 
schooner  was  several  times  blown.  It  is  conceded  that  the 
schooner  kept  her  course  till  the  instant  of  collision.  Of 
course  it  was  the  duty  of  the  steamer  to  keep  out  of  the  way 
of  the  schooner  and,  pi*iina  facie,  the  responsibility  for  the 
coUiaion  rests  on  the  steamer.  Each  party,  however,  charges 
the  other  with  faults  as  causing  or  contributing  to  cause  the 
disaster. 

The  libel  charges  against  the  steamer  "that  the  collision 
occurred  solely  through  the  negligence  and  want  of  care  and 
improper  conduct  of  those  in  charge  of  said  steamer  Arragon, 
in  that  the  said  steamer  was  run  at  a  dangerous  and  exces- 
sive speed  in  said  fog,  and  was  improperly  and  carelessly 
navigated,  and  without  sounding  her  whistle  at  proper  inter- 
vals, and  no  suflScient  lookout  was  kept  on  said  steamer,  nor 
proper  measures  taken  to  avoid  said  collision  by  stopping 
and  backing  the  said  steamer,  or  avoiding  the  said  schooner." 
The  answer,  after  denying  all  these  alleged  faults  or  acts  of 
negligence  and  alleging  that  so  far  as  the  steamer  was  con- 
cerned, the  collision  was  the  result  of  unavoidable  accident, 
charges  against  the  schooner  that  "she  was  short  handed  and 
over  laden,  and  that  when  the  whistle  of  said  steamer  was 
heard  by  those  on  board  of  said  schooner  it  was  their  duty 
immediately  to  have  shown  a  lighted  torch  upon  the  part  of 
said  schooner  towards  which  the  said  steamer  was  approach- 
ing; that  as  the  vessels  were  approaching  each  other  the 
side  Ught  of  the  said  schooner  could  not  be  seen  from  the 
steamer  before  the  collision,  nor  could  said  schooner  herself 
be  seen  until  she  was  within  a  few  feet  of  the  steamer;  that 
if  said  torch  had  been  so  exhibited  it  would  have  been  visi- 
ble to  those  on  board  of  said  steamer,  even  before  the  said 

81 


«4*  >«^UTHERN  Dlt^TRICT  OF  NEW  YORK, 

Leonard  ft  al.  v.  WhitwiU. 


f  -J  L  ni  was  heard,  antl  would  have  shown  to  them  that  said 
f- 1  -  :.'-r  was  cmssinj^  tlie  hovrs  of  said  steamer  from  star- 
f  •  «ir  1  to  jHirt.  and  would  have  been  seen  in  time  so  that  said 
^X"  '\i^^T>  h*  hii  couhl  have  been  ported  and  her  head  swung 
•  ?  i-i  *»:arK»;inl,  or  her  swing  to  port  under  the  starboarding 
«»f  I'^r  h' !ui  iN>uld  have  been  stopped  so  that  the  vessels 
m-'il  i  ha^e  gone  clear  of  each  other." 

It  is  T«  rr  evident  from  the  testimony  that  at  the  time 
tL*- 'it-^c^-ls  came  t<>gether  the  headway  of  the  steamer  was 
n*  .ir!y  ^t*  »rp»-tl.  Although,  as  she  approached,  she  seemed  to 
t":.  »>"  ttn  tb.e  si'h<K^ner  to  be  moving  rapidly,  yet  the  most 
^A::<f  jot'jry  e\  ivlence  on  this  point  is  the  effect  of  the  blow 
or.  tl.*^  sohi>^ner.  The  schooner  was  passing  the  steamers 
K»w  n-  Ar!\  at  right  angles  and  the  stem  of  the  steamer  struck 
the  r^h' H-»iit*r  just  forward  of  the  mizzen  rigging,  yet  did  not 
strike  with  force  enough  to  sink  her  instantly  or  cut  her  in 
t'»vo  as  has  happened  in  some  collisions.  The  steamer 
s*>  nitJ  to  those  on  the  schooner  to  strike  more  than  once. 
Tht*  vessels  brushed  by  each  other,  the  steamer  passing  imder 
tlie  sclK>>ner  s  stem  as  the  schooner,  still  moving  forward, 
caiiie  up  before  the  wind  on  the  port  side  of  the  steamer 
after  she  was  struck.  The  man  at  the  wheel  of  the  schooner 
Tvmaine\l  at  his  post  till  the  collision.  He  observed  that  the 
blv^w  slewed  the  schooner  so  that  she  headed  N.  E.  ^  E.  thus 
changiug  her  heading  a  half  point  to  the  northward.  Most 
of  the  en»w  of  the  schooner  got  into  her  boat  which  was 
hanging  at  the  davits.  They  had  time  to  get  into  the  boat 
and  get  her  in  the  water  and  pull  a  little  way  off  before  she 
sank.  They  had  no  time  to  save  anything.  It  appears  also 
that  the  steamer  did  not  get  far  off  from  the  schooner,  and 
after  the  collision  the  schooner  was  lying  on  her  port  quar- 
ter a  little  astern  of  her.  These  circumstances  show,  I  think, 
that  wliile  the  blow  was  enough  to  crush  in  her  port  side,  so 
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that  she  rapidly  fiUed  with  water,  it  was  not  delivei*ed  with 
any  great  velocity.  Both  vessels  were  shown  to  have  their 
side  lights  properly  placed  and  brightly  burning.  On  the 
schooner  it  had  struck  eight  bells  when  the  whistle  of  the 
steamer  was  heard,  but  the  watch  had  not  been  changed.  It 
had  been  the  mate's  watch  and  he  was  still  on  deck  on  duty. 
There  was  a  lookout  forward  who  had  charge  of  the  fog  horn 
and  there  was  an  able  seaman  at  the  wheel.  Before  the  col- 
lision the  rest  of  the  crew  got  on  deck. 

On  the  steamer  it  had  been  the  second  mate's  watch 
from  six  to  eight  o'clock  and  he  was  still  on  the  bridge  up  to 
the  time  of  the  collision.  The  captain  had  been  with  him 
until  a  few  minutes  before  eight  o'clock,  when  he  went  be- 
low, but  was  recalled  by  a  signal  by  whistle  before  the  colli- 
sion, given  after  the  fog  horn  of  the  schooner  was  reported, 
and  he  returned  to  the  bridge  and  took  charge  of  the  move- 
ments of  the  vessel  before  the  collision.  The  lookout  for- 
ward in  the  second  mate's  watch  had  been  relieved  by  the 
new  lookout  before  the  fog  horn  was  reported,  but  they  were 
both  forward,  close  to  the  stem,  up  to  the  time  of  the  colli- 
sion. There  was,  also,  a  man  stationed  as  lookout  just  for- 
ward of  the  bridge,  on  the  deck.  He  was  on  his  station 
when  the  fog  horn  was  reported  and  remained  on  duty  till 
after  the  collision.  There  had  been  one  man  at  the  wheel, 
and  the  wheelsman  of  the  mate's  watch  had  come  into  the 
wheelhouse  before  the  collision,  and  both  had  hold  of  the 
wheel  and  handled  it  in  executing  the  orders  given  after  the 
report  of  the  fog  horn.  Tlie  engineer  was  at  his  post.  There 
were  two  other  men  on  deck  who  were  called  as  witnesses. 

The  first  and  chief  fault  imputed  to  the  steamer  is  that 
she  was  running  at  an  excessive  rate  of  speed.  The  answer 
alleges  that  "when  the  fog  set  in,  two  hours  previously,  the 
rate  of  speed  of  the  steamer  was  slowed  down  to  about  six 


•44  SOUTHERN  DISTRICT  OF  NEW  YORK, 


Leonard  et  al.  v.  Whitwill. 

knots  an  hour,  and  so  continued  till  the  fog  hom  of  the 
schooner  was  heard,  and  when  the  steamer's  company  heard 
the  fog  hom  of  the  schooner  her  engines  were  immediately 
slowed  and  stopped  and  reversed  at  full  speed,  and  when 
she  collided  with  the  schooner  her  speed  had  become  so  re- 
duced that  she  had  but  a  very  slight  forward  motion  and  had 
almost  stopi>ed."    The  libel  does  not  charge  any  particular 
speed  but  **great"  speed,  "dangerous  and  excessive  speed  in 
said  fog.'*    The  answer  gives  an  erroneous  impression  as  to 
the  course  of  events  on  the  steamer  after  the  hearing  of  the 
fog  horn.     It  seems  to  imply,  or  might  be  taken  to  mean,  that 
the  orders  to  slow,  to  stop  and  to  reverse,  followed  each 
other  in  immediate  succession  upon  the  hearing  of  the  fog 
hom.  It  is  very  evident,  however,  upon  the  steamei*'s  proofs, 
that  this  was  not  so;  that  the  order  to  slow  was  first  given, 
and  afterwards,  at  an  inter^'al  of  time  not  exactly  fixed,  the 
other  orders  to  stop  and  reverse  at  full  speed  were  given  in 
immediate  succession. 

(The  court  here  set  forth  at  length  the  evidence  as  to 
the  speed  of  the  steamer,  and  then  proceeded  as  follows :) 

The  actual  speed  of  the  steamer  must  therefore  be  taken 
to  be  upwards  of  seven  knots  an  hour  through  the  fog.  To 
determine  whether  this  exceeded  tiiat  "moderate"  speed, 
which  the  laws  of  England  and  the  United  States  alike  pre- 
senile as  the  speed  of  a  steamer  during  a  fog,  requires  a  eon- 
sidenition  of  the  circumstances  under  which  she  was  proceed- 
ing, and  especiaUy  the  density  of  the  fog,  and  the  place 
where  she  was  sailing  as  respects  her  liability  to  fall  in  with 

other  vessels. 

I  After  setting  forth  the  evidence  given  by  the  witnesses 
fn>m  the  two  vessels  as  to  the  density  of  the  fog,  and  the 
time  and  distance  at  which  each  was  seen  from  the  other, 
the  court  proceded  as  follows : ) 
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There  is  here,  apparently,  a  serious  conflict  of  evidence 
as  to  the  character  and  density  of  the  fog.     Making  all  due 
allowances  for  misjudgment  as  to  time  and  distance,  it  is 
still  evident  from  the  concurring  testimony  of  those  on  the 
schooner  that,  at  the  time  the  steamer's  whistle  was  heard, 
the  schooner   was  not   in  a  very  dense  fog,  and  that  the 
steamer  s  lights  were  seen  from  the  schooner  much  further 
off  than  would  be  deemed  possible  from  the  testimony  of 
those  on  the  steamer.     I  think  the  testimony  shows  clearly 
that  at  no  time  before  the  collision  did  the  port  light  of  the 
schooner  come  within  sight  of  those  on  the  steamer.     This 
not  only  appears  from  the  fact  that  although  so  many  men 
were  looking  out  for  the  purpose  of  discovering  the  vessel  on 
the  starboard  bow,  yet  they  did  not  see  this  light,  but  also 
from  the  proved  relative  courses  and  positions   of  the  two 
vessels.   The  testimony  of  those  on  the  steamet  on  this  point 
is  rendered  very  probable,  notwithstanding  the  estimate  of 
those  on  the  schooner  as  to  the  bearing  of  the  steamer  when 
first  seen    as  nearly    abeam,  and  possibly  so  little  aft   of 
abeam  as  to  have  brought  the  port  light  within  range.     This 
is  their  judgment  only,  about  which  they  may  easily  have 
been  mistaken.    The  light  which  the  lookouts  on  the  steamer 
saw  when  the  schooner  was  close  on  to  them  may  have  been, 
upon  the  proofs,  the  binnacle  light,  which  is  shown  to  have 
been  on  tlie  weather  side  of  the  compass  and  inside  the 
house.     There  is  no  reason  to  believe  that  this  would  be- 
come visible  to  any  one  on  the  forward  deck  of  the  steamer 
till  they  could  look  down  on  the  deck  of  the  schooner.     In 
considering  this  apparent  conflict  of  testimony,  therefore,  it 
must  be  remembered  that  up  to  about  the  time  of  the  colli- 
sion it  had  been  very  thick,  and  that  while  those  on  the 
schooner  had  the  lights  of  the  steamer  within  range  of  their 
vision  to  aid  their  judgment  just  at  that  time  as  to  the  den- 
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sity  of  the  fog,  those  on  the  steamer  had  no  such  assistance 
to  aid  their  observation.  It  appears,  also,  from  the  testi- 
mony, to  be  probable  that  just  at  that  time  the  fog  was 
clearing  up  rapidly  to  windward,  and  the  schooner  being  all 
the  time  to  windward  of  the  steamer,  it  was  clearing  about 
her  more  rapidly  than  about  the  steamer.  The  witnesses  of 
the  schooner  had  already  observed  that  it  was  clearing  up 
before  thev  heard  the  steamer's  whistle.  But  so  far  as  those 
in  charge  of  the  steamer  were  concerned,  they  had  not  ob- 
served this,  even  if  immediately  -  about  the  steamer  the  fog 
had  become  any  less  dense.  The  place  in  which  the  steamer 
was  sailing  was  a  part  of  the  ocean  constantly  traversed  by 
vessels  bound  in  and  out  of  New  York  and  coastwise. 

Vnder  these  circumstances  I  have  no  hesitation  in  hold- 
ing that  the  speed  of  the  steamer,  as  proved,  or  even  that 
admitted  in  the  answer,  was  much  in  excess  of  a  "moderate 
speed."  The  prudence  or  imprudence  of  those  na\'igating 
her  is  to  be  judged  by  what  they  knew  or  observed  as  to  the 
density  of  the  fog  and  not  by  what  possibly  they  might  have 
kuow*n  or  observed,  if  in  consequence  of  seeing  lights  in  the 
direction  of  the  schooner  they  might  have  had  more  exact 
means  of  observation.  For  an  hour  and  a  half  they  had  been 
running  through  a  dense  fog  in  a  much  frequented  highway 
of  comi^erce  at  a  speed  exceeding  seven  knots,  and  when 
they  heard  the  fog  horn  of  the  schooner  they  were  still  doing 
the  same  thing,  without  the  fog  having  cleai'ed  at  all,  so  far 
as  they  could  see.  They  were  liable  at  any  moment  to  fall  in 
with  other  vessels,  either  bound  out  of  New  York  or  coast- 
wise northw^ard,  in  which  case,  as  the  wind  was,  they  were 
likely  to  cross  the  bows  of  the  steamer  as  this  schooner  did, 
or  bound  inward  before  the  wind,  in  which  case  they  might 
come  in  a  nearly  opposite  direction  to  her  course.  The 
master  of  the  schooner  was,  by  his  own  reckoning,  about 
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sixty-five  miles  east  of  Sandy  Hook,  instead  of  about  61  as 
shown  by  the  log  of  the  steamer.  I  do  not  perceive  that  it 
makes  any  difference  as  regards  the  piiidence  of  the  steamer's 
speed  which  is  right.  In  either  place  the  speed  was  exces- 
sive and  dangerous,  and  the  steamer  was  not  under  such 
ccMitrol  that  she  could  be  stopped  in  time  to  prevent  a  colli- 
sion  with  such  vessels  as  she  might  expect  to  meet.  The 
case  is  not  to  be  judged  by  the  fact  that  as  it  was  she  nearly 
stopped  in  time  to  avoid  this  vessel.  It  was  the  good  luck 
of  the  steamer  and  not  the  result  of  her  prudence  that  the 
schooner  was  not  much  nearer  when  first  discovered,  and 
that  she  was  going  upon  a  course  which  involved  little  risk 
to  the  steamer  from  the  collision.  The  case  is  to  be  judged 
on  this  point,  not  by  what  did  happen,  but  by  what  might 
reasonably  have  been  expected  to  happen.  .  ( The  J^efinsyl' 
vania,  19  Wall.  125.  See  also  The  Eleonora,  17  Blatch.  88.) 
I  think,  also,  that  the  steamer  was  in  fault  for  not  im- 
mediately stopping  upon  hearing  the  fog  horn  a  little  off  her 
starboard  bow.  The  order  given  by  the  mate  was  "half 
speed."  At  the  same  time  he  gave  the  order  to  put  the 
wheel  hard-a-starboard.  This  order  to  starboard  seems  to 
have  been  proper.  It  turned  the  vessel's  head  away  from 
the  direction  in  which  the  other  vessel  was.  It  tended  to 
reduce  the  chances  of  collision.  But  in  the  absence  of  all 
knowledge  as  to  the  direction  in  which  the  other  vessel  was 
moving,  and  especially  considering  that  the  steamer  was 
already  running  at  a  dangerous  rate  of  speed,  it  was  mani- 
festly the  duty  of  her  ofiBcer  in  command  to  reduce  that 
excessive  rate  in  the  quickest  possible  time.  Even  if  he  was 
justified  in  holding  her  at  some  speed,  the  least  compatible 
with  the  control  of  her  movements,  he  was  bound  to  reduce 
her  to  that  limit  at  once.  This  he  did  not  do.  Having  given 
these  orders  he  signalled  the  captain  to  return  to  the  bridge, 
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and  toltl  him  the  situation.  The  captain  instantly  gave  the 
onlers  to  stop  and  reverse  at  full  speed,  hut  it  was  already 
too  late.  She  was  not  quite  stopped  before  reaching  the 
s<'h<H>ner.  Although  the  interval  between  the  orders  by  the 
mate  and  those  given  by  the  captain  was  very  short,  it  un- 
thnibtvdly,  on  the  testimony,  was  long  enough  to  make  such 
a  lUffert'nce  in  the  distance  traversed  bv  her  that,  if  the  order 
to  stop  and  revt»rse  had  been  given  at  once,  she  would  not 
have  struck  the  schooner.  But  without  regard  to  that  fact, 
which  could  onlv  be  known  bv  the  event,  the  situation  at  the 
time  the  horn  was  heard  called  for  an  instant  and  most  rapid 
|xv>>ible  reduction  of  her  immoderate  speed.  This  the 
cajnain  st^ems  to  have  realized  when  he  reached  the  bridge. 
He  did  then  what  the  mate  should  have  done  before. 

It  remains  to  consider  whether  the  schooner  is  also  in 
faidt.  The  fault  charged  is  that  she  did  not  show  a  torch- 
liiiht  to  the  approaching  steamer.  It  is  admitted  that  she 
did  not  show  a  torch,  but  it  is  insisted  that  she  was  under  no 
obliiration  to  do  so,  so  far  as  this  steamer  was  concerned, 
Kvaus*^  the  steamer  was  a  foreign  vessel,  to  which  the  navi- 
gation laws  of  the  United  States  do  not  apply  and  on  wliich 
thev  arv  nv^  bimlinij.  And  it  is  further  contended,  that  if 
she  had  shown  a  torch  there  was  nothing  that  the  steamer 
^vMild  have  done  after  she  could  have  seen  it  to  have  avoided 
tb.e  ivllisiv>n  already  made  inevitable  by  her  own  impru- 
doiKV.  By  an  Act  of  Congress,  passed  in  1871,  it  was  en- 
aottxl  that  "every  such"  '/.  e.,  sailing]  "vessel  shall,  on  the 
appnvioh  of  every  steamer  during  the  night  time,  show  a 
Ui:ht*\i  torv^h  ujh^u  that  point  or  quarter  to  which  such 
steamer  shall  W  appri^aching.  And  every  such  vessel  that 
shall  W  navigattnl  without  complying  with  the  terms  of  said 
Act  of  April  A>,  IStU.  and  the  provisions  of  this  section,  shall 
fovtVit  and  iv^y  the  sum  of  two  hundred  dollars,"  etc.    It  is 
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claimed  on  the  part  of  the  libellants  that  the  law  which  gov- 
erns  the   case  of  a  collision  between  an  American  and  a 
foreign  vessel  is  the  general  maritime  law,  or  "those  rules  of 
navigation  which  usually  prevail  among  nations  navigating 
the  seas  where  the  collision  takes  place ;"  that  a  foreign  ves- 
sel cannot  attribute  as  a  fault  against  an*  American  vessel 
the  violation  of  an  Act  of  Congress  unless  the  requirement 
of  that  law  has  become  a  part  of  the  general  maritime  law 
or  rule  -of  the  sea,  which  it  is  insisted  is  not  the  case  in  re- 
spect to  this  statute  regulation.     So  far  as  appears  by  evi- 
dence in  this  case,  no  other  maritime  nation  has  made  this 
regulation,  as  to  showing  a  torch-light,  a  part  of  its  positive 
statutory  regiilations  for  preventing  collisions.     The  rule  of 
law  here  invoked  on  the  schooner's  behalf,  is  undoubtedly  the 
rule  of  the  English  court  in  respect  to  their  own  navigation 
laws.     It  was  first  applied  by  the  Court  of  Admiralty,  and 
has  received  the  assent  of  the  Privy  Council.     ( The  Dwm- 
fries,  Swabey,  63 ;   ITie  Zollverein,  Id.  96 ;    The  Chancellor, 
4  L.  T.  (N.  S.)  627 ;  The  Saxonia,  1  Lush.  410.)     In  the  case 
of  The  Belle,  1  Benedict,  317,  Judge  Shipman,  in  this  court, 
upon  the  authority  of  the  first  three  of  these  cases,  directly 
applied  the  same  principle  in  exoneration  of  a  British  vessel 
sued  here  by  the  owners  of  an  American  vessel,  with  which 
she  was  in  collision,  refusing  to  find  it  as  an  act  of  negli- 
gence against  the  British  vessel  that  she  had  failed  to  com- 
ply with  the  positive  requirement  of  the  British  statute  in 
respect  to  lights  ;  that  requirement  not  being  then  a  part  of 
the  maritime  law  generally  nor  enacted  by  our  Congress.     It 
is  to  be  observed,  however,  that  in  that  case  the  judge  ex- 
pressly found  that  "there  was  no  proof  whatever,  that  the 
failure  to  carry  the  colored  lights  prescribed  by  the  British 
Act,  misled  the  Belle  or  in  any  way  contributed  to  produce 
the  disaster."    In  the  case  of  T?ie  Scotia  in  this  court,  these 
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English  cases  were  approved.  The  question  was  whether 
the  Scptia  being  sued  here  by  the  owners  of  the  Berkshire, 
an  American  vessel,  could  impute  it  as  a  fault  to  the  Berk- 
shire that  she  had  failed  to  comply  with  the  Act  of  Congress 
prescribing  the  lights  to  be  carried  by  American  vessels. 
The  collision  was  attributable  to  the  Berkshire's  carrying  no 
colored  side  lights  and  showing  a  white  light,  at  such  a 
height  that  the  Scotia  mistook  her  for  a  steamer,  at  much 
greater  distance  oflf  than  she  really  was.  The  case  was  de- 
cided by  the  District  Court  in  favor  of  the  Scotia,  on  the 
ground  that  the  establishment  of  the  same  regulations  as  to 
lights  by  a  very  large  number  of  maritime  nations,  including 
Great  Britain  and  the  United  States,  showed  that  this  regu- 
lation as  to  lights  had  become  part  of  the  general  maritime 
law  in  force  in  that  part  of  the  sea  where  the  collision  oc- 
curred. (1  Blatck.  309-328.)  The  case  was  appealed  and 
the  circuit  judge,  while  concurring  in  the  decision,  on  the 
ground  that  whether  the  Berkshire  was  bound  to  observe 
these  rules  or  not,  she  was  alone  at  fault  and  the  Scotia  was 
not  at  fault,  distinctly  disapproved  of  the  rule  of  the  English 
cases  cited  above,  on  the  ground  that  these  regulations  for 
preventing  collisions  and  for  the  security  of  life  and  prop- 
erty, were  designed  to  be  observed  at  all  times  and  in  aU 
places  by  American  vessels ;  that  they  were  designed  for  the 
benefit  of  all  mankind  in  securing  the  greater  safety  of  life 
and  property  at  sea ;  that  at  any  rate  they  were  designed  to 
secure  greater  safety  of  life  and  property  on  our  own  vessels, 
and  that  therefore  public  policy  requires  that  they  should  be 
always  enforced  in  our  own  courts.  (Id.  342-345.)  The  case 
then  went  to  the  Supreme  Court  and  the  decisions  below 
were  aflSrmed.  Mr.  Justice  Strong,  in  delivering  the  opinion 
of  the  court,  while  he  seems  to  put  the  decision  of  the  case 
on  the  ground  that  in  any  view  of  this  question  the  merits 
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were  wholly  with  the  Scotia,  yet,  as  it  seems  to  me,  strongly 
disapproves  the  rule  established  by  the  English  cases  cited 
above.  He  says :  "We  rest  this  conclusion,  not  solely  or 
mainly  upon  the  ground  that  the  navigation  laws  of  the 
United  States  control  the  conduct  of  foreign  vessels,  or  that 
they  have  as  such  any  extraterritorial  authority  except  over 
American  shipping.  Doubtless  they  are  municipal  regula- 
tions, yet  binding  upon  American  vessels,  either  in  American 
waters  or  upon  the  high  seas."  "We  concede,  also,  that 
whether  an  act  is  tortious  or  not,  must  generally  be  deter- 
mined by  the  laws  of  the  place  where  the  act  was  committed. 
But  every  American  vessel,  outside  of  the  jurisdiction  of  a 
foreign  power,  is  for  some  purposes,  at  least,  a  part  of  the 
American  territory,  and  our  laws  are  the  rules  for  its  guid- 
ance. Equally  true  is  it  that  a  British  vessel  is  controlled 
by  British  rules  of  navigation.  If  it  were  that  the  rules  of 
the  tw6  natiorfs  conflicted,  which  would  the  British  vessel 
and  which  would  the  American  be  bound  to  obey?  Un- 
doubtedly the  rule  prescribed  by  the  government  to  which 
it  belonged.  And  if  in  consequence  collision  should  ensue 
between  an  American  and  a  British  vessel,  shall  the  latter  be 
condemned  in  an  American  Court  of  Admiralty?  If  so,  then 
our  law  is  given  an  extra-temtorial  effect  and  is  held  obliga- 
tory upon  British  ships  not  within  our  jurisdiction.  Or 
might  an  American  vessel  be  faulted  in  a  British  Court  of 
Admiralty  for  having  done  what  our  statute  required  ?  Then 
Britain  is  truly,  not  only  the  mistress  of  the  seas,  but  of  all 
who  traverse  the  great  waters.  It  is  difficult  to  see  how  a 
ship  can  be  condemned  for  doing  that  which,  by  the  laws  of 
its  origin  or  ownership,  it  was  required  to  do,  or  how,  on  the 
other  hand,  it  can  secure  an  advantage  by  violation  of  those 
laws  unless  it  is-  beyond  their  domain  upon  the  high  seas. 
But  our  navigation  laws  were  intended  to  secure  the  safety 
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of  life  and  property  as  well  as  the  convenience  of  commerce^ 
They  are  not  in  terms  confined  to  the  regulation  of  ship- 
ping in  our  own  waters.  They  attempt  to  govern  a  business 
that  is  conducted  on  every  sea.  If  they  do  not  reach  the 
conduct  of  mariners  in  its  relation  to  the  ships  and  people 
of  other  nations,  they  are  at  least  designed  for  the  security  of 
the  lives  and  property  of  om*  own  people.  For  that  purpose 
they  are  as  useful  and  necessary  on  the  ocean  as  thej  are 
upon  inland  waters.  How,  then,  can  our  courts  ignore  them 
in  any  case?  Why  should  it  ever,  be  held  that  what  is  a 
wrong  when  done  to  an  American  citizen  is  right  if  the  in- 
jured party  be  an  Englishman  ?"  In  this  state  of  the  author- 
ities I  do  not  think  that  the  English  cases  cited  or  the  for- 
mer decisions  in  this  Court,  both  of  which,  it  will  be  observed, 
were  rested  partly  on  other  and  independent  grounds,  are  in 
any  way  controlling.  And  I  do  not  perceive,  that  the  cases 
cited  by  the  libellants,  with  regard  to  the  construction  put 
upon  the  English  Act  limiting  the  liability  of  ship  owners, 
have  any  pertinency  to  this  question.  They  proceed  simply 
on  the  ground  that  that  Act  by  its  terms  is  to  be  construed 
as  intended  to  be  limited  to  British  ships.  This  appears 
very  plainly  in  the  opinion  of  Vice-Chancellor  Wood  in  Cope 
V.  Do/ie?'tyj4i  K.and  J. 367.  The  cases  of  T/i^  Ditmfries,  The 
Zollvey^em  and  The  Suxo7iia,  proceed  not  on  the  principle 
that  a  British  ship  on  the  high  seas  is  in  general  absolved 
from  its  obligation  towards  its  own  government  and  her  sub- 
jects to  obey  the  British  navigation  laws  but  upon  the 
ground  that  this  is  a  duty  07ily  to  her  own  government  audits 
subjects,  and  not  to  foreigners ;  that  the  law^s  were  not  passed 
for  the  benefit  of  foreigners  and  are  not  binding  on  them, 
and  that  it  is  inequitable  to  enforce  the  rules  against  a 
British  ship  in  favor  of  a  foreign  ship,  because  if  the  case 
were  reversed  and  the  foreign  ship  had  committed  the  same 
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fault,  not  being  a  fault  by  the  general  maritime  law,  the 
British  ship  could  not  avail  herself  of  it  as  a  fault  against 
the  foreign  sliip ;  that  this  would  be  to  put  the  British  ves- 
sel to  a  disadvantage  in  her  own  courts.  It  is  not  to  be 
forgotten  that  the  ground  of  liability  in  this  class  of  cases  is 
negligence.  If  a  given  act  is  in  violation  of  a  positive  regu- 
lation of  statute  law,  obligatory  upon  the  party,  it  is,  as  a 
general  rule,  conclusively  negligent,  and  if  it  may  have  con- 
tributed to  the  injury  the  burden  is  thereby  thro\^Ti  on  the 
guilty  party  to  prove  that  it  did  not  so  contribute  to  the  in- 
jury. This  is  the  American  as  well  as  the  English  rule.  ( 7%^ 
Pennsyhmnla,  19  WaU.  137.)  Now,  whatever  may  be  the  de- 
cision ultimately  reached  in  such  cases  as  The  Scotia^  where 
the  prescribed  act  omitted  was  the  observance  of  a  mere  arti- 
ficial mode  of  signalling  to  other  vessels  the  character  of  a 
vessel  or  her  position  and  course,  by  an  arbitrary  arrange- 
ment of  certain  prescribed  lights,  it  seems  to  me  that  the 
failure  of  an  American  vessel  to  comply  with  the  require- 
ment of  the  Act  of  1871,  in  reference  to  showing  a  torch, 
must  be  held  to  be  an  act  of  negligence  on  her  part,  whether 
the  other  vessel  is  domestic  or  foreign.  That  statute  seems 
especially  designed  to  protect  our  own  sailing  vessels  and  to 
save  life  and  property  thereon.  It  is  true  that  a  steamer 
approaching  a  sailing  vessel  under  circumstances  to  which 
the  statute  applies  will  be  in  some  danger,  and  it  may  well 
be,  and  probably  is,  true,  that  her  protection,  whether  foreign 
or  domestic,  was  also  within  the  purview  of  the  Act ;  but  it 
needs  no  argument  to  show  that  the  relative  positions  of  the 
two  vessels  must  generally  be  of  very  unequal  peril,  greatly 
to  the  disadvantage  of  the  sailing  vessel.  The  object  of  the 
torch  is  to  give  the  steamer  such  information  as  to  the  posi- . 
tion  and  course  of  the  sailing  vessel  that  she  may  not  run 
her  down.     It  seems  especially,  if  not  solely,  applicable  to 
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the  case  of  a  sailing  vessel  approached  from  astern  or  on  the 
quarter  where  her  own  lights  cannot  be  seen,  and  to  the  case 
of  a  vessel,  in  danger  of  being  thus  run  down  by  a  steamer. 
Not  only  is  it  apparently  designed  chiefly  for  the  safety  of 
the  sailing  vessel  but  the  thing  required  to  be  done  is  not 
the  giving  of  a  mere  artificial  or  arbitrarj'  signal,  but  is  sim- 
ply such  a  precaution  as  prudence  might  in  the  absence  of 
any  regulation  suggest,  and  such  a  signal  as  any  steamer 
would  understand,  whether  aware  of  the  regulation  or  not 
Congress  can  declare  what  shall  be  considered  negligence  in 
the  mode  of  navigating  an  American  ship  under  given  cir- 
cumstances, and  this  is  what  I  think  has  been  done  by  this 
statute.  Considering  the  obvious  purpose  designed  to  he 
accomplished  by  the  Act,  I  have  no  doubt  it  was  intended  to 
be  obsenecl  by  all  American  vessels  everywhere,  approached 
in  the  night  time  in  the  manner  described  by  any  steamer, 
whether  domestic  or  foreign.  The  peril  in  either  case  is  the 
same  and  the  precaution  prescribed  would  be  equally  effec- 
tive. I  think  the  ease  may  be  distinguished  from  the  case 
of  arbitrary  or  artificial  signals.  As  to  those  there  is  more 
reason  to  say  that  they  are  inapplicable  between  ships  of 
diflferent  nations,  where  they  have  not  become  part  of  the 
language  of  the  sea.  They  are  of  doubtful  utility  unless 
understood  and  used  by  both  parties. 

I  think,  therefore,  I  am  bound  to  hold  as  an  act  of  neg- 
ligence the  omission  of  the  schooner  to  comply  with  the  Act 
of  1871  by  showing  a  torch,  and  it  is  unnecessary  to  decide 
whether,  independently  of  the  statute,  it  would  have  been 
requii*ed  of  this  scluxmer  by  the  general  maritime  law,  as 
oouteiidod  bv  tlie  claimant.  Under  some  circumstances  the 
geuei^l  maritime  law  does  require  a  vessel  to  show  other 
lights  Wsitlos  the  nidation  lights.  (See  especially  The 
A4/#f//v-/'u(Vtr/i,  3  Asp.  31.  C.  1;  Tfte  Earl  Spe7ice?\  Id.  4.) 
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It  is  urged  that  the  rule  does  not  apply  in  foggy 
weather ;  that  other  regulations  are  especially  made  for  fog- 
gy weather.  It  is  a  sufficient  answer  to  say,  that  according 
to  the  state  of  things  observable  to  those  in  charge  of  the 
schooner,  lights  could  be  seen  a  considerable  distance,  cer- 
tainly further  than  objects  lying  low  in  the  water  like  the 
schooner's  hull,  or  even  her  sails.  And  I  see  no  reason  for 
excepting  foggy  weather,  be  the  fog  ever  so  dense.  The 
rules  must  be  complied  with.  Fogs  may  break  away  sud- 
denly, as  we  see  by  this  instance. 

But  it  is  still  a  question  whether  the  steamer  could  have 
taken  any  precaution  after  she  could  have  seen  the  torch  for 
avoiding  the  schooner.  It  is  impossible  to  determine  that 
she  could  not  have  done  so.  The  schooner  was  struck  about 
forty  feet  from  the  stern.  The  steamer  was,  fi'om  the  time 
the  fog  horn  was  h^ard,  under  a  hard-a-starboard  wheel. 
Under  this  wheel  her  head  began  to  fall  off  to  port.  Ac- 
cording to  the  testimony  of  the  second  mate  it  fell  off  a 
point  and  a  half  before  the  captain  gave  the  order  to  stop 
and  reverse  fiill  speed.  The  effect  of  backing,  even  with  a 
hard-a-starboard  wheel,  was  to  throw  her  head  the  other  way. 
If  her  wheel  had  been  seasonably  thrown  to  port  upon  dis- 
covering by  a  torch-light  which  way  the  schooner  was  going, 
this  movement  to  starboard  would  have  been  accelerated  so 
long  as  she  had  any  headway.  The  question  whether  there 
would  have  been  time  for  this  manoeuvre,  depends  partly  on 
the  question  how  far  off  those  on  the  steamer  could  have 
seen  a  torch-light,  and  partly  on  the  question  how  much  the 
porting  at  that  time  would  have  changed  the  steamer's 
heading  to  starboard.  Unfortunately  for  the  schooner,  the 
elements  for  determining  these  two  questions  are  very  uncer- 
tain and  mostly  speculative,  and  her  violation  of  a  positive 
rule,  obligatory  on  her,  makes  it  incumbent  on  her  to  pro- 
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duce  such  evidence  as  will  determine  these  points  with  at 
least  reasonable  certainty  in  her  favor.  I  think  she  has  not 
done  so.  There  was  certainly  a  considerable  time  before  the 
collision  that  the  lights  of  the  steamer  were  plainly  visible 
from  the  schooner.  There  was  time  enough  for  considerable 
running  about,  horn-blowing  and  shouting  in  the  vain  en- 
deavor to  make  those  on  board  the  steamer  change  their 
course.  While  it  cannot  be  assumed  that  a  torch-light  on 
the  schooner  could  have  been  seen  on  the  steamer  as  soon  as 
the  green  light  of  the  steamer  was  seen  on  the  schooner,  yet 
if  it  had  been  seen  after  that  time  it  is  still  quite  possible 
upon  the  evidence  that  the  steamer  could  have  reversed  her 
wheel  in  time  to  have  gone  under  the  stern  of  the  schooner, 
and  the  question  how  far  a  torch -light  could  have  been  seen, 
must  be  determined  chiefly  from  the  testimony  of  those  on 
the  schooner,  since  they  alone  of  all  the  witnesses  had  any 
opportunity  to  form  any  judgment  on  that  point. 

It  is  claimed  that  the  schooner  was  negligent  in  not 
blowing  her  horn  loud  enough  or  often  enough.  It  is  argued 
that  the  act  of  the  mate  in  snatching  the  horn  from  the  look- 
out and  blowing  it  himself,  shows  that  he  was  not  satisfied 
with  the  way  it  had  been  blown.  I  do  not  think  this  is  a 
proper  inference  from  the  testimony.  It  is  a  singular  fact 
in  the  case  that  but  one  blast  of  the  horn  was  heard  on  the 
steamer,  but  the  evidence  is  sufiicient  to  prove  that  it  was 
blown  at  proper  intervals  and  several  times  j^ust  before  the 
collision. 

The  result  is,  that  both  vessels  were  in  fault,  and  the 
libellants  will  have  a  decree  for  half  their  damages  and  costs, 
and  a  reference  to  compute  the  amount  of  their  damages. 
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An  application  was  subsequently  made  by  the  libellants 
to  modify  the  decree  so  as  to  decree  that  the  libellants 
should  recover  the  full  value  of  the  cargo  and  of  the  sea- 
men's efifects. 

Choate,  J.  It  has  been  determined  in  this  case  that 
both  vessels  were  in  fault.  The  suit  is  in  per8ona7n  by  the 
owners  of  the  schooner  sunk  by  the  collision,  against  the 
owner  of  the  steamer.  The  answer,  while  alleging  the  fault 
on  the  part  of  the  schooner,  which  has  been  fbund  by  the 
court,  did  not  claim  any  rebate  on  account  of  the  damage 
done  by  the  collision  to  the  steamer.  It  appears,  however, 
by  the  testimony  that  the  steamer  sustained  at  least  slight 
damage.  A  question  now  arises  as  to  the  form  of  the  inter- 
locutory decree  to  be  entered.  The  libellants  insist  that 
there  should  be  a  decree  for  half  the  value  of  the  schooner 
and  the  full  value  of  her  cargo  and  of  the  seamen's  effects. 
It  is  argued  that  the  steamer  is  liable  to  the  innocent  owner 
of  cargo  for  its  whole  value ;  that  as  to  that  part  of  libellants' 
claim  the  libellants  sue  merely  as  agents  or  trustees ;  that 
the  schooner,  being  totally  lost  by  the  collision,  her  owners 
are  not,  under  the  statute  limiting  the  liability  of  ship  own- 
ers, liable  to  the  owners  of  the  cargo  for  any  part  of  this 
damage;  that,  therefore,  the  steamer  must  pay  it  in  full. 
And  the  same  argument  is  applied  to  the  claim  for  the  sea- 
men's efiTects.  It  is  insisted  on  behalf  of  the  respondent  that 
the  loss  should  be  apportioned,  and  that  out  of  the  recovery 
for  the  value  of  their  vessel  the  libellants  should  pay  to  the 
owners  of  their  cargo  and  to  the  seamen  half  of  the  loss  sus-. 
tained  by  them.  The  libellants  offer  to  have  the  owners  of 
cargo  brought  in,  if  necessary,  as  parties,  and  the  respond- 
ent asks  leave  to  amend  his  answer  so  as  to  have  the  benefit 
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of  an  apportionment  in  accordance  with  his  right  upon  the 
(acts  proved. 

The  principle  of  apportionment,  as  I  understand  it,  re- 
quires, where  there  is  fault  on  both  sides,  that  the  loss  or 
d'Dii  i[jt  ci**jte^I  hy  the  rollUton  should  be  borne  equally  bj* 
the  two  parties.  Damage  done  to  eaiigo  in  either  vessel  is  a 
part  of  that  loss  or  damage,  and  it  is  wholly  immaterial  in 
which  vessel  the  damaged  cai^o  happens  to  be.  It  is  very 
true  that  the  owner  of  the  cargo  may  sue  and  recover  its 
value  from  both  or  either.  ( Ttie  Atlas,  93  U.  S.  302.)  And 
the  owners  of  the  schooner  have  an  undoubted  right  to  sue 
on  behalf  of  the  owners  of  the  cai^o  for  its  value.  It  would 
seem 'that  so  suing  their  rights  as  bailees  must  be  as  great 
as  if  the  owners  of  cargo  joined  as  libeUants.  No  final  de- 
cree should,  therefore,  it  seems,  be  made  which  will  give  the 
libeUants  a  smaller  amount  as  bailees  than  the  owners  of  the 
cargo  would  be  entitled  to  receive.  And  I  think  the  same 
may  be  said  as  to  the  seamen. 

m 

But  the  fact  that  the  suit  is  in  personam  ought  not  to 
make  any  difference  as  to  the  apportionment  of  the  damage 
caused  by  the  collision,  including  the  value  of  any  property 
lost  or  damaged.  And,  as  between  the  owners  of  the  two 
vessels,  each  must  bear  his  half  of  the  entire  loss  and  dam- 
age. Therefore,  as  between  the  owners  of  the  two  vessels, 
the  owners  of  the  schooner  must  bear  half  the  loss  of  the 
cargo.  IJiis  is  not  enforcing  a  personal  liability  of  the  own- 
ers of  this  schooner  beyond  her  value.  It  is  simply  appor- 
tioning between  them  and  the  owner  of  the  steamer  the 
damage  caused  by  the  collision  and  chaining  them  with  half 
of  it  and  the  owner  of  the  steamer  vrith  half  of  it.  The 
principle  is  the  same  as  if  the  damaged  cargo  had  been  on 
board  the  steamer.  In  that  case  could  the  owners  of  the 
schooner  say,  we  would  not  be  personally  liable  for  this  loss 
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because  of  the  statute,  therefore  there  shall  be  no  rebate  on 
this  account.  If  they  could  say  this,  they  could  make  the 
same  plea  as  to  the  damage  to  the  steamer  herself,  and  so 
tlie  principle  of  apportionment  would  be  wholly  set  aside  if 
one  of  the  vessels  is  lost.  Any  other  mode  of  adjusting  the 
damage  would  not  be  an  equal  apportionment  of  the  damage, 
which  is  to  be  regarded  as  a  unit  for  this  purpose,  whatever 
miay  be  the  parts  of  which  it  is  composed.  The  decree  in 
the  case  of  The  J^leonora,  17  Blatch.  105,  seems  to  have  been 
entered  in  conformity  with  this  view.  The  question  of  the 
effect  of  the  statute  limiting  the  liability  of  ship  owners, 
cannot  arise  unless  it  shall  appear  that  by  such  apportion- 
ment the  libellants  will  not  recover  enough  to  reimburse  the 
owners  of  cargo  on  whose  behalf  they  sue.  It  seems  to  be 
unnecessary  to  make  the  owners  of  the  cargo  parties  if  that 
could  be  now  done.  They  are  virtually  before  the  court 
through  the  libellants.  The  amendment  asked  for  by  the 
respondent,  setting  forth  the  damage  to  the  steamer,  is  one 
that  will  conform  the  pleadings  to  the  facts  proved.  It 
should  therefore  be  allowed.  The  decree  will  be  that  the 
damage  be  apportioned  and  all  questions  as  to  what  adjust- 
ments may  be  necessaiy  in  consequence  of  what  may  be 
shown  as  to  the  respective  amounts  of  damage  to  cargo  and 
other  interests  will  be  reserved  till  the  coming  in  of  the  com- 
missioner's report.  And  the  point  here  decided  on  this  mo- 
tion may  be  reconsidered  upon  application  for  a  fipal  decree, 
if  cause  shall  be  shown  for  a  rehearing. 

Decree  accordingly. 

Fpr  libellants,  Henry  M.  Scudder  and  Oeorge  A,  Black, 
For  respondent,  R.  D,  Benedict  and  James  Tliomson. 
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THE  SCHOONER  LUCIA  B.  IVES. 

Li  IN. — Domestic  Vksssi. — Advancks. — Necrssaribs. — Chastke. — Cosrra. 

F.  filed  a  libel  aji^nfit  a  veMel  owned  in  thft  State  of  New  York,  to  enforce  a 
lien  claimed  to  exist  under  the  law  of  the  State  of  New  York,  passed  April 
24,  1862.  It  appeared  that  F..  as  a  broker,  had  negotiated  a  charter  of  the 
▼easel  for  her  owners,  who  resided  at  Sag  Harbor,  for  a  term  of  six  months ; 
that  the  charterer,  who  acted  as  master  of  her,  applied  to  F.  to  know  where 
he  should  get  stores  for  the  vessel  and  F.  obtained  from  C.  an  order  on  L. 
for  the  stores,  which  were  furnished  to  the  master  on  that  order.  It  ap- 
peared further  that  F.  also  procured  $215  of  C.  on  a  pledge  of  bills  of  lad- 
ing and  paid  it  to  the  master  to  disburse  the  vessel.  The  voyage  was 
broken  up  so  that  the  security  fuled  and  F.  claimed  that  he  owed  C.  the 
money.  It  appeared,  also,  that  he  Advanced  to  the  master  $20  for  labor  in 
getting  the  vessel  moved  from  Jersey  Flats  to  Brooklyn,  and  $49  paid  on 
request  of  the  owners  for  wages  of  seamen  on  a  previous  voyage,  and  $25  for 
obtaining  a  bond  for  the  vessel  when  under  arrest,  which  bond  was  not  ac- 
cepted, and  $25  for  fees  paid  at  the  custom  house.  And  he  claimed  $41 
for  commissions  in  negotiating  the  charter : 

HMy  That  it  did  not  appear  that  tlie  libellant  furnished  the  stores  or  ad- 
vanced the  money  necessary  to  procure  them ; 

That  it  was  not  sufficiently  proved  that  the  $215  was  advanced  for  the  pur- 
pose of  * 'procuring  necessaries"  for  the  vessel,  and,  besides,  it  was  advanced, 
not  by  the  libellant,  but  by  C. ; 

That  theie  was  no  lien  on  the  vessel  under  the  statute  for  the  amount  ad- 
vanced for  custom  house  fees,  or  for  the  sum  paid  to  procure  a  bond,  or  for 
the  commissions,  they  not  being  included  in  the  term  '^necessaries"; 

That  for  the  amount  paid  for  moving  the  vessel  the  libellant  had  a  lien,  and 
also  for  the  sum  advanced  to  pay  off  the  seamen,  although  by  the  terms  of 
the  charter,  the  charterer  had  agreed  to  pay  all  expenses  of  the  vessel; 

That  as  the  principal  part  of  t4ie  claim  was  disallowed,  the  libellant  should 
not  have  costs. 

The  case  of  Tht  John  Famm  (14  Blatch.  p.  29)  distinguished 
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Choate,  J.     This  is  a  libel  filed  by  A.  G.  Fisher  to  en- 
force  an   alleged  lien   for  supplies   furnished  and    money 
advanced   in   this   port  for  procuring  necessaries   for  the 
schooner  Lucia  B.  Ives  of  Sag  Harbor.     The  lien  is  claimed 
under  the  statute  of  New  York,  passed  April  24, 1862.     The 
claim  consists  of  three  parts :  (1),  for  ship  chandler's  stores 
sent  on  board  by  one  John  H.  Lewis,  but  in  fact  supplied,  as 
is  alleged,  by  the  Kbellant ;  (2),  for  money  advanced  to  the 
master  to  be  expended  by  him  in  necessaries,  $215 ;  (3),  for 
money  at  different  times  advanced  by  the  libellant   to  the 
master  for  specific  necessaries,   about   $150.     The   statute 
referred  to  provides  that  "whenever  a  debt  amounting  to 
$50  or  upwards,  as  to' a  sea-going  or  ocean-bound  vessel,  or 
amounting  to  $15  or  upwards  as  to  any  other  vessel,'  shall  be 
contracted  by  the  master,  owner,  charterer,  builder  or  con- 
signee of  any  ship  or  vessel,  or  the  agent  of  either  of  them 
within  this  State  for  either  of  the  following  purposes,     *     * 
2d,   for  such  provisions  and  stores   furnished   within    this 
State  as  may  be  fit  and  proper  for  the  use  of  such  vessel  at 
the  time  when  the  same  were  furnished,       *       *       *      4th^ 
on  account  of  loading  or  unloading,  or  for  advances  made 
for  the  purposes  of  procuring  necessaries  for  such  ship  or 
vessel,  or  for  the  insurance  thereof;        *        *        *       such 
debt  shall  be  a  lien  upon  such  vessel,        *        *        and  shall 
be   preferred   to   all   other  liens   thereon   except  mariners* 
wages." 

1.  As  to  the  stores  furnished  by  Lewis,  the  libellant's 
testimony  is  that  he  was  the  broker  who  negotiated  a  char- 
ter of  the  vessel  for  the  owners,  who  reside  at  Sag  Harbor 
to  one  John  Burns  for  the  term  of  six  months ;  tliat  after  the 
charter  was  effected,  and  while  the  vessel  was  in  the  posses- 
sion of  the  charterer,  who  also  acted  as  master,  the  libellant, 
acted  as  agent  for  him  and  the  master  made  up  a  list  of  the 
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stores  needed  for  the  vessel  and  asked  the  libellant  where  lie 
should  get  them;  that  the  libellant  procured  from  one 
Crowell,  his  father-in-law,  an  order  for  the  master  upK>n 
Lewis  to  furnish  these  stores ;  that  they  were  furnished  on 
this  order.  Thus  it  appears  that  Lewis  furnished  the  stores 
to  the  master,  either  partly  or  solely  on  the  personal  credit 
of  Crowell.  Crowell,  though  in  court  upon  the  trial,  was 
not  called  as  a  witness.  I  do  not  think  it  can  be  fairly 
claimed  that  the  libellant  either  furnished  the  stores  or 
advanced  the  money  for  the  purpose  of  procuring  them. 
Whether  Lewis  or  Crowell  may  have  a  lien  under  the  stat- 
ute is  not  now  in  question,  but  either  of  them,  it  seems, 
would,  upon  the  evidence,  have  a  better  claim  to  be  the  party 
within  the  benefit  of  the  statute  than  this  libellant.  The 
libellant  says,  indeed,  that  he  owes  Crowell  the  amount. 
This  may  be  and  yet  he  may  not  be  within  the  statute; 
moreover,  it  appears  that  the  libellant  made  no  charge  to 
the  vessel  or  any  person  for  these  goods. 

2.  The  $215  was  procured  of  Crowell  by  the  libellant 
upon  the  pledge  of  the  freight  bills  or  bills  of  lading  for 
cai^o  shipped  on  the  vessel  for  New  Orleans.  The  libellant 
testifies  that  he  paid  it  to  the  master  to  disburse  the  ship. 
Tliis  is  all  the  proof  there  is  that  it  was  advanced,  if  advanced 
by  him  at  all,  for  the  purpotie  of  "procuring  necessaries."  I 
tliink  this  evidence  is  wholly  insufficient  to  prove  this  fact. 
Many  things  might  be  included  in  "disbursing  the  ship" 
which  could  not  be  considered  "the  procuring  of  necessar- 
ies/' upon  the  most  liberal  interpretation  of  those  words. 
Aside  from  this  difficulty,  I  think  it  is  entirely  clear  from 
the  testimonv  that  it  was  Crowell  and  not  the  libellant  who 
advanced  the  money.  The  security  taken  has  failed  by  the 
breaking  up  of  the  voyage,  and  the  libellant  claims  that  he 
owes  Crowell  the  amount  as  money  borrowed,  but  the  evi- 
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dence,  especially  considering  the  fact  that  Crowell  is  not 
called  as  a  witness,  shows  a  direct  advance  by  Crowell  to 
the  master  on  the  pledge  of  the  freight. 

3.     The  claim  for  $150  advanced   consists   of  several 
parts,  $20  for  labor  in  getting  the  vessel  moved  from  Jersey 
Flats  to  Brooklyn,  $49  paid  by  order  of  the  owners   for 
wages  upon  a  previous  voyage,  $25  for  obtaining  bondsmen 
to  release  the  vessel  when  under  arrest,  the  bond,  however, 
not  being  accepted,  $25  for  fees  paid  at  the  custom  house, 
but  what  these  fees  were  was  not  shown,  and  the  remainder, 
about  $41  for  the  libellant's  commission  as  broker  and  agent 
in  negotiating  the  charter,  procuring  freight,  etc.     It  is  con- 
ceded that  the  first  item  of  $20  is  properly  to  be  treated  as 
necessaries  within  the  statute.     The  amounts  paid  to  a  per- 
son for  procuring  bondsmen  to  release  the  vessel,  which  bond 
he  did  procure  but  which  was  not  accepted,  and  also  the 
amount  paid  for  custom  house  fees,  seem  not  to  be  within  the 
meaning  of  the  term  "necessaries"  as  here  used.     The  word, 
taken  in  connection  with  the  other  parts  of  the  statute,  seems 
to  refer  to  something  supplied  to  the  ship,  as  materials,  labor, 
provisions,  stores,  use  of  a  place  to  lie  in,  etc.     These  are  the 
things  for  which  those  furnishing  them  have  a  lien,  and  I 
see  no  reason  for  believing  that  the  legislature  intended  to 
give  a  larger  lien  to   one   advancing   money   than  to  one 
directly  dealing  with  the  vessel.     That  all  possible  expenses 
of  the  owners  for  and  on  account  of  the  vessel  were  not  in- 
tended to  be  included  in  this  provision  for  a  lien  for  advan- 
ces, seems  to  follow  from  the  circumstance  that  the  statute 
adds  "or  for  the   insurance  thereof."     It  is  noticeable  that 
the  statute  gives  no  lien  for  wages,  probably  upon  the  theory 
that  they  are  already  satisfactorily  provided  for  by  the  mari- 
time law.     The   circumstances  under  which   the   $49  was 
advanced  were  that  the  former  crew  of  the  vessel  refused  to 
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leave  her  until  thev  were  paid,  and  they  threatened  to  libel 
her,  and  thereupon  the  libellant,  at  the  written  request  of 
the  owners,  paid  the  master  this  money  and  with  it  he  paid 
off  the  crew.  On  the  whole,  it  seems  to  me  that  money 
advanced  for  wages  is  to  be  considered  advanced  for  "neces- 
saries" within  the  meaning  of  this  Act.  That  labor  furnished 
in  various  forms  has  the  benefit  of  the  lien,  is  evident.  The 
reason  for  omitting  this  particular  form  of  labor  and  in  not 
giving  a  lien  for  wages  to  the  seamen  themselves,  is  also 
evident.  The  omission  of  such  provision  is  therefore  no 
strong  argument  against  including  wages  in  the  word  "neces- 
saries" in  the  pro\4sion  in  favor  of  the  party  advancing 
monev.  The  item  for  commissions  clearlv  was  not  advanced 
at  all.  As  to  the  two  items  of  $20  and  $49,  which  are  to  be 
regarded  as  necessaries,  I  think  it  appears  that  the  libellant 
advanced  them.  It  is  admitted,  indeed,  that  he  procured 
the  money  from  Crowell,  but  there  is  no  sufficient  evidence, 
as  in  case  of  the  $215,  that  they  were  direct  advances  by 
Crowell  to  the  master,  although  the  libellant  left  the  mas- 
ter's receipts  with  Crowell  when  he  got  the  money. 

It  is  objected,  however,  that  the  libellant  had  knowledge 
of  the  charter  by  the  terms  of  which  the  charterer  stipulated 
to  pay  all  the  expenses  of  the  vessel  during  the  period  of 
the  charter,  and  the  case  of  Tke  John  JFan'on, 14  Blatch.  29,  is 
relied  on  to  support  this  objection.  The  point  was  not  de- 
cided in  that  case,  but  the  learned  judge  intimates  his  opin- 
ion that  knowledge  of  the  terms  of  the  charter  would  have 
defeated  that  claim.  The  agreement  in  the  charter  in  that 
case  was  that  the  repairs  to  be  made  should  not  be  a  lien  on 
the  boat.  In  the  present  case,  the  agreement  was  that  the 
charterer  would  pay  all  the  expenses  in  question  except  the 
$49  for  wages  above  referred  to,  and  required  the  charterer 
to  give  security  for  the  fulfilment  of  this  agreement ;   and 
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sucli  security  was  given.  While  the  knowledge  of  this  char- 
ter was  a  circumstance  to  be  considered  on  the  question 
whether  credit  was  given  to  the  vessel  or  to  the  charterer,  I 
think  it  did  not  preclude  the  libellant  from  acquiring  a  lien 
under  the  State  statute.  In  the  case  of  The  John  Fan^on^  it 
might  have  been  a  fraud  upon  the  owner  to  aid  the  charterer 
to  impose  the  lien  at  all,  because  he  agreed  not  to  do  it ;  but 
it  was  not  in  itself  a  fraud  in  this  case,  because  the  creation 
of  the  lien  is  not  inconsistent  with  an  intention  on  the  part 
of  the  charterer  to  clear  off  all  such  incumbrances,  and  this 
is  all  that  he  agreed  to  do  and  for  which  he  gave  the  secur- 
ity. He  did  not  agree  to  pay  everything  in  cash.  In  the 
case  of  The  City  of  New  York,  3  Blatch.  188,  Mr.  Justice 
Nelson  expressed  the  opinion  that  upon  a  charter  similar  to 
this  a  person  supplying  the  vessel  in  a  foreign  port  woidd 
have  a  maritime  lien,  although  he  knew  of  the  charter.  And 
I  think  the  libellant's  right,  under  the  statute,  is  at  least  as 
great. 

The  owners  were  not  proved,  as  claimed  by  the  libel- 
lant, to  have  agreed,  upon  taking  back  the  vessel,  to  pay  all 
these  bills,  but  only  to  discharge  all  valid  liens.  It  was 
therefore  open  to  them  to  deny  that  these  were  valid  hens. 

The  defence  of  collusion  between  the  libellant  and  the 
charterer  to  defraud  the  owners  is  not  sustained. 

As  the  principal  part  of  the  claim  is  disallowed,  I  think 
the  libellant  should  not  have  costs. 

Decree  for  libellant  for  $69. 

For  libellant,  Z.  8.  Gove. 

For  claimants,  W.  W.  Goodrich. 
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libellant  is  entitled  to  is  indemnity  for  the  loss  of  the  use  of 
lii8  boat  for  five  days.  This  evidence  shows  that  the  use  of 
the  boat  for  fifteen  days  was  worth  $53.80,  and  no  further 
evidence  was  offered  on  either  side  as  to  the  value  of  such 
use  of  the  boat.  In  some  cases  of  total  loss  the  net  freight 
for  the  voyage  entered  upon  has  been  allowed.  This  is, 
perhaps,  an  established  exception  to  the  doctrine  that  spec- 
Tdative  or  contingent  profits  are  not  aUowed  as  damages. 
(  The  Heroine,  1  Ben.  226  ;  The  Galatea,  6  Ben.  259.)  The 
rule  in  case  of  detention  is  to  allow  what  the  vessel  would 
earn  for  the  owner  on  hire  during  the  period  of  detention. 
(  Williamson  v.  Barrett,  13  How.  111.)  If  she  has  been  char- 
tered for  a  voyage,  the  probable  length  of  which  is  substan- 
tially coincident  with  the  time  required  for  repairs,  then  the 
freight  reserved,  deducting  the  cost  of  earning  it,  may  be 
taken  as  a  measure  of  what  the  owner  has  lost  by  the  deten- 
tion. As  pointed  out  in  the  case  last  cited,  if  a  longer  period 
is  required  for  the  repairs  than  the  probable  length  of  such 
voyage,  then  such  net  freight  obviously  falls  short  of  an  ade- 
quate allowance,  (By  Nelson  J.,  Id.  p.  111.)  It  is  equally 
plain  that  if  the  time  required  for  the  repairs  is  far  short  of 
the  probable  length  of  such  voyage,  then  the  net  freight 
would  be  an  excessive  allowance,  for  the  reason  that  the 
vessel  could  not  earn  so  much  liuring  the  period  of  detention. 
At  the  end  of  five  days  the  owner  resumed  the  use  of  her 
and  therefore  no  question  arises  as  to  subsequent  want  of 
employment  being  attributable  to  the  collision,  if  in  any 
case  such  subsequent  loss  of  employment  could  be  made  the 
ground  of  recovery.  The  libellant  having,  after  that  time, 
actually  used  the  boat  in  her  usual  employment,  I  think  it 
must  be  presumed  in  the  absence  of  evidence,  if  that  point  is 
material,  that  for  such  employment  he  received  an  equiva- 
lent consideration — in  other  words,  what  the  use  of  her  was 
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hirlj  worth.  If  he  did  not,  the  matter  was  wholly  within 
his  own  knowledge  and  it  was  for  him  to  show  the  fact.  The 
case  of  lillliamson  v.  Barrett,  as  I  understand  it,  does  not 
make  the  net  freight  the  absolute  measure  of  the  amount 
reooTered  for  detention  without  regard  to  the  length  of  the 
detention.  One-third  only  of  the  sum  of  $53.80  should  be 
allowed  for  demurrage. 

The  other  exceptions  are  not  well  taken. 

Claimant's  2d  exception  sustained,  1st  and  3d  ovemded. 
Libellant*s  exceptions  overruled  and  decree  for  amount  re- 
ported, deducting  $35.87. 

For  libellant,  Z.  S.  Gove. 
For  claimant,  K  A.  Wilcox, 
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BoTTOMBY.— Form  op  Bond. — Items  Properly  Ingiudbd  in  a  Bottomry 
Bond  Giybn  by  the  Master  of  a  Vessel  to  her  Agent. — Communi- 
OATiON  WITH  Owner.— Costs.— Pleading. 

A  bark  belonging  in  Nova  Scotia  arrived  in  Cape  Town  with  a  cargo  of  deals. 
Her  owner  bad  sent  a  power  of  attorney  to  a  merchant  there,  but  he  refused 
to  act.  Her  master  becoming  acquainted  with  one  Q.,  a  ship  chandler,  and 
having  told  him  that  he  was  to  have  several  hundred  pounds  in  hand  from 
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the  inward  freight,  procured  supplies  of  him  for  the  vessel  and  advised  with 
him  ab«ut  procuring  a  cargo  to  New  York.  O.  procured  some  freight  for 
the  vessel  and  also  arranged  for  the  purchase  of  some  old  iron  to  be  taken 
as  freight.  But  when  the  inward  freight  was  settled  up,  it  appeared  that 
there  was  but  £37  coming  to  the  captain  and  that  he  would  not  have  money 
enough  to  pay  her  bills  for  supplies  and  for  some  repairs  which  were  nec- 
eflsary.  The  seller  of  the  old  iron  arrested  the  captain  to  recover  the  price, 
whereupon  G.  piud  the  bill  and  obtained  his  release.  The  next  day  the 
captain  suddenly  died.  G.  then  advertised  for  a  master  and  one  R.  offered 
his  services  and  was  accepted  and  took  command  of  the  vessel.  G.  had 
been  credibly  informed  that  the  mate  was  not  a  proper  man  to  ta]^e  the 
command.  Advertisements  were  then  issued  for  a  loan  of  money  on  bot- 
tomry, but  none  were  offered,  and  G. ,  who  had  himself  a  large  bill  for  sup- 
plies, paid  the  other  bills  of  the  vessel  and  took  an  instrument  signed  by  R. 
as  master,  as  a  bottomry  bond,  and  also  bills  of  exchange  for  £687  16s  lid, 
on  B.  of  New  York  (who  was  the  equitable  owner  of  her),  payable  at  seven 
days*  sight.  The  vessel  having  arrived  in  New  York  and  the  bills  of  ex- 
change not  being  paid,  G.  libelled  her  to  recover  the  amount  of  the  bond. 
The  registered  owner  appeared  as  claimant  and  contested  the  bond :     * 

Held^  That  it  is  essential  to  a  bottomry  bond  that  payment  of  the  sum  secured 
be  conditioned  on  the  safe  arrival  of  the  vessel; 

That  while  the  question,  whether  this  characteristic  is  to  be  found  in  the  in- 
strument, must  be  determined  by  the  terms  of  the  instrument  without  regard 
to  extrinsic  evidence,  it  is  sufficient  if  on  the  whole  instrument  the  intention 
of  the  lender  to  take  the  risk  appears ; 

That  this  instrument  was  a  bottomry  bond,  because,  although  there  was  a  pro- 
vision in  it  that  in  case  the  bills  of  exchange  were  not  accepted  and  paid, 
the  bond  should  bectome  due,  yet  there  was  also  in  it  a  condition  that  G. 
should  assume  the  risk  of  the  voyage,  and  the  two  conditions  must  be  taken 
together; 

That,  although  the  libel  did  not  allege  that  the  master  had  made  efforts  with- 
out success  to  procure  advances  on  the  credit  of  the  vessel,  yet  as  it  averred 
that  he,  having  no  other  means  of  procuring  the  money,  borrowed  the 
money  on  bottomry  after  duly  and  publicly  advertising  therefor,  and  the 
libel  had  not  been  excepted  to,  the  objection  to  the  libel  for  not  containing 
that  allegation  had  been  waived; 

That  it  is  more  proper  pleading,  if  the  claimant  of  a  vessel  object  because  the 
master  of  Iiis  vessel  faildd  to  communicate  with  him  before  taking  up  money 
on  bottomry,  tliat  he  should  aver  by  way  of  defence  that  the  circumstances 
were  such  as  to  require  such  communication ; 
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That  under  the  circumstances  of  this  case  the  bond  was  not  made  void  by  the 
failure  to  communicate  with  the  owner ; 

That  although  the  libeliant  had  acted  incautiously  in  advancing  his  money  to 
pay  some  charges,  which  were  not  proper  to  be  inserted  in  a  lx>ttomi7  bond, 
there  was  no  ground  for  charging  him  with  bad  faith; 

That  a  parly  wlio  lias  supplied  a  vessel,  or  advanced  money  on  the  personal 
credit  of  the  owner,  cannot  afterwards  turn  it  into  a  maritime  lien  on  the 
vessel  by  taking  a  bottomry  bond  for  it,  but  advances  made  and  supplies 
furnished  on  the  credit  of  the  vessel  may  be  turned  into  a  subaequent  bot- 
tomry; 

That  though  no  agreement  was  made  with  G.  at  the  time  he  began  to  supply 
the  ship,  as  to  how  he  was  to  be  paid,  he  undoubtedly  supposed  from  the 
master's  statement  which  was  untrue,  that  the  master  would  have  funds  to 
pay  him,  and  the  owner  could  not  now  take  advantage  of  such  mis-state- 
ment, and  the  supplies  furnished  by  G.,  while  the  effect  of  that  statement 
continued,  were  properly  included  in  the  bond; 

That  the  following  items  were  not  proper  to  have  been  included  in  the  bond, 
viz.:  (1),  The  amount  paid  for  the  old  iron  and  the  costs  of  the  suit.  (2), 
Money  furnished  to  the  master  but  not  proved  to  have  been  used  for  the 
ship  or  loaned  for  the  ship's  use.  (8),  Items  for  personal  expenses  of  the 
master,  for  cab  hire  and  for  liquors,  (i).  Commissions  on  the  libellant's 
own  bill  of  supplies.  (5),  Cash  for  a  set  of  scales,  weights  and  measures, 
not  shown  to  be  necessary  for  the  ship.  (6),  Items  of  luxiuies  in  the  libel- 
lant's  bill  of  supplies; 

That  the  following  items  were  properly  included :  (1),  Commissions  for  pro- 
curing freight.  (2),  Stevedore's  bill  for  taking  cargo  on  board.  (3),  Fun- 
eral expenses  of  the  former  master.  (4),  Advertising  for  a  master,  for  bot- 
tomry and  for  bills  against  the  ship.  (5),  For  drawing  the  bottomry  bond 
aud  stamps  on  it.  (6),  For  a  butcher's  bill,  the  items  of  which  were  not 
given  but  which  were  shown  to  be  correct.  (7),  Expenses  of  survey  and 
cost  of  repairs ; 

That,  owing  to  the  libellant's  having  included  in  the  bond  unauthorized 
charges,  and  insisted  on  its  payment  in  full,  and  filed  his  libel  without 
affording  the  owner  of  the  vessel  a  reasonable  time  to  examine  into  the 
question  of  the  amount  really  due,  the  court  would  not  award  him  costs. 

Choate,  J.  This  is  a  suit  by  Joseph  Grady,  upon  a  bot- 
tomry bond  executed  at  Cape  Town,  South  Africa,  by  the 
master  of  the  British  bark  Edward  Albro,  on  the  10th  day  of 
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July,  1877,  for  £687  16s  lid.  The  bond  is  upon  the  vessel 
and  her  freight  for  the  voyage  from  Cape  Town  to  New  York. 
Soon  after  her  arrival  in  this  port  and  on  the  14th  of  Septem- 
ber, 1877,  this  libel  was  filed.  The  bark  belongs  to  Pictou, 
Nova  Scotia,  but  her  equitable  or  real  owner  is  a  resident  of 
New  York.  The  vessel  being  attached  on  process,  the  regis- 
tered owner  appeared  as  claimant  and  has  answered.  Besides 
some  defences  on  the  merits,  the  claimant  makes  by  excep- 
tion and  answer  certain  objections  to  the  libel  and  to  the 
bond,  which  will  be  first  disposed  of. 

It  is  objected  that  the  instrument  sued  on  is  not  a  bot- 
tomry bond  but  a  mortgage.  Undoubtedly,  this  court  has  no 
jurisdiction  to  enforce  a  mortgage,  and  if  such  is  the  real  nat- 
ure of  this  instrument  the  libel  must  be  dismissed.  {Bogert 
V.  The  John  Jay,  17  How.  402 ;  'The  Brig  Atlantic^  Newb. 
516 ;  The  Emancipation,  1  Wm.  Rob.  124.)  The  distin- 
guishing characteristic  of  a  bottomry  bond  is  that  the  pay- 
ment of  the  sum  secured  thereby  is  conditioned  upon  the 
safe  arrival  of  the  vessel,  the  lender  taking  all  the  risk  of  her 
loss  upon  the  voyage,  and  this  is  the  consideration  that  just- 
ifies the  extraordinary  or  maritime  interest  reserved  on  such 
contracts.  (Same  cases,  also  2'ht  Atlas,  2  Hagg.  57.)  An^d 
whether  or  not  an  instrument  is  a  mortgage  or  a  bottomry 
bond  must  be  determined,  as  in  case  of  all  other  written  in- 
struments, by  the  terms  of  the  agreement  itself,  without 
regard  to  extrinsic  proof  of  the  intention  of  the  parties. 
(Cases  last  cited.)  It  is  enough,  however,  that  upon  the  en- 
tire instrument  the  intention  of  the  parties  appears  that  the 
lender  shall  take  the  risk  of  the  safe  arrival  of  the  vessel. 
There  is  no  prescribed  form  of  a  bottomry  bond  and  the 
Courts  of  Admiralty,  recognizing  the  fact  that  the  forms  of 
these  instruments  used  in  different  countries  differ,  have 
given  to  them  a  liberal  construction  to  effect  the  intention  of 
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the  parties,  i  TTke  Xrl^m^  1  Hagg.  176.  See  aL^o  V'  •/:•  vi> 
V.  ILfhj^'m,  3  B.  and  Ad.  50;  7%^  T-irtir^  1  Ha;2g-  W. • 
S*».  t*»o,  it  is  no  olij»-rtion  to  a  bottomry  Ix^nd  that  a  draft  or 
M!!  of  ei«  hange  l>  alsr^  given  for  the  amonnt.  It  is  in  s*:»me 
countri*-**  u.>ual  for  the  master  to  draw  for  the  amount,  and 
the  drawing  c»f  snch  a  hill  as  colLiteral  seeurity  d«>es  not  viti- 
ate the  Imhi^L     i  Thf  y^U-»n^  nt  jtHpra  ;    77«<r  Jt^»r.  1  Dotison 

Ai»i 'lying  the??e  well-settle<l  rules  to  the  present  case,  the 
instrument  here  sue<l  on  is  nn»loabtedly  a  lx>ttomiT  bond. 
It  commences  as  follows:  "Know  all  men  by  these  presents, 
that  I.  William  Beimer.  master  of  the  barque  or  vessel  called 
the  £.lward  Ali>ro.  of  the  burden  of  3W  tons  or  thereabouts, 
now  Ivinu  in  Table  Bav.  am  held  and  firmlv  bound  unto  and 
on  behalf  of  Joseph  Grady,  of  Cape  Town,  merchant,  etc, 
carrying  on  business  under  the  style  of  Jos.  Grady  k  Com- 
pany, in  the  penal  sum  of  nine  hundred  pounds  sterling  of 
lawful  money,  to  be  paid  to  the  said  Joseph  Grady  4  Com- 
pany, their  certain  attorney,  onler  or  endorser  of  this  bond,  for 
which  payment  to  be  well  and  truly  made  I,  the  said  Wil- 
liam Beimer,  do  hereby  specially  bind,  mortgage,  pledge 
and  hypothecate  the  said  ship,  Edward  Albro,  her  tackle, 
apparel,  furniture,  and  appurtenances,  together  with  the 
freight  to  become  due  and  payable  in  respect  of  the  cargo 
laden  on  board  during  the  voyage  of  the  said  vessel  from 
this  port  bound  to  New  York,  firmly  by  these  presents. 
Sealed  with  my  seal,  dated  at  Cape  Town,"  etc.  The  bond 
then  recites  that  the  ressel,  on  her  voyage  from  Geffle  to 
Caf>e  Town,  met  with  very  severe  and  boisterous  weather 
and  sustained  considerable  damage,  and  was  compelled  in 
consequence  to  expend  a  considerable  sum  of  money  in 
repairs  and  necessary  supplies  to  enable  her  to  leave  Cape 
Town  and  continue  her  voyage  to  Xew  York,  the  port  of  her 
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owners ;   that  the  master,  not  having  sufficient  funds  for  de- 
fraying the  expenses  of  repairs,  stores  and  supplies  and  other 
necessary  expenses  at  that  port,  advertised  for  tenders  for 
the  sum  required  "on  bottomry  of  the  said  vessel,  cargo  and 
freight ;"    that  Joseph  Grady  &  Co.  agreed  to  advance  the 
sum  required  on  more  satisfactory  terms  than  any  tender 
put  in;  that  the  master  had  received  from  them  the  full 
amount  of  £687  16s  lid,  to  defray  the  expenses  of  the  ship, 
and  enable  her  to  proceed  to  sea,  "on  bottomry  of  the  said 
ship,  her  tackle,  apparel,  furniture  and  appiutenanoes,  to- 
gether with  the  freight  to  become  due  and  payable,  during 
the  hereinafter  mentioned  voyage  in  respect  thereof."       The 
bond  then  contains  the  following  plause :    "In  consideration 
whereof,  the  usual  risks  of  the  seas,  enemies,  pirates,  utter 
loss  from  lire  and  all  other  casualties  of  navigation,  are  to  be 
for  and  on  account  and  risk  of  the  said  Joseph  Grady  and 
Company."     The  bond  then  further  recites  that  the  master 
has  signed  and  delivered  a  set  of  bills  of  exchange  for  the 
sum  of  £687  16s  lid,  dated  at  Cape  Town  the  9th  day  of 
July,  1877,  drawn  and  signed  by  him  upon  A.  Speirs  Brow^n, 
of  New  York  (the  equitable  owner  of  the  vessel),  payable  at 
seven  days  after  sight  to  the  order  of  Jos.  Grady  &  Co.     It 
then  concludes  as  follows :  "Now  the  condition  of  this  bond 
is  such,  that  if  the  s^,id  bills  of  exchange  or  any  one  of  them 
shall  be  well  and  truly  accepted  upon  presentation  and  paid 
within  seven  days  thereafter,  then  this  obligation  shall  be 
null  and  void  and  of  no  force  or  effect,  but  otherwise  shall 
be  and  remain  in  full  force  and  virtue,  I,  the  said  William 
Beimer,  for  and  on  behalf  of  myself  and  the  owners,  hereby 
contracting,   agreeing  and  engaging  that  the  said  ship,  her 
tackle,  apparel  and  furniture  and  appurtenances,  and  the 
freight  as  aforesaid,  shall,  in  the  event  of  such  non-payment, 
at  all  times  be  liable  and  chargeable  for  the  payment  of  this 
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bond,  together  with  maritime  interest  at  the  rate  of  twenty- 
five  pounds  per  centum  per  annum,  and  all  costs  and  charges 
which  may  attend  the  recovery  thereof,  and  that  the  taking 
of  such  bills  of  exchange  (if  not  paid)  shall  not  in  any  way 
vitiate  or  prejudice  this  bond.   In  witness  whereof,"  etc.,  etc. 
The  bill  of  exchange  referred  to  in  the  bond  was  in  the  fol- 
lowing form :  "At  seven  days  after  sight  of  this  first  bill  of 
exchange,  etc.,  pay  to  the  order  of  Joseph  Grady  &  Co.  the 
sum  of  £687  168  lid,  value  received,  in  advances  to  defray 
expenses  of  the  barque  Edward  Albro,  secured  by  bottomry 
bond,  to  be  surrendered  on  due  payment  of  this  draft,  on  or 
within  seven  days  after  presentation,  and  which  charge,  with 
or  ^-ikhout   advice,  to   account   of  Wm.   Eeimer,   master." 
Little  need  be  said,  it  seems  to  me,  about  the  form  of  the 
bond.  As  the  use  of  the  word  "bottomry"  in  an  instrument 
will  not  make  it  a  bottomry  bond,  if  the  evident  intention  is 
to  make  the  agreement  to  pay  absolute  and  not  dependent 
on  the  safe  arrival  of  the  vessel,  so  the   use  of  the  word 
"mortgage,"  as  in  this  instrument,  cannot  have  the  effect  to 
make  it  a  mortgage  instead  of  a  bottomry,  if  upon  view  of 
all  its  provisions  the  contrary  intent  is  apparent.     Reading 
the  formal  condition  alone,  it  might  seem  that  the  only  case 
m   which  the  bond  was  to  fail  was  the  non-acceptance  or 
non-payment   of  the  draft ;  but  if  effect  is  given   to  all  its 
provisions,  it  is  obvious  that  this  is  not  so.     The  express 
pro\ision  that  Joseph  Grady  &  Co.  are  to  assume  all  the 
usual  risks  of  the  seas,  etc.,  was  evidently  inserted  for  the 
very  purpose  of  attaching  to  the  contract  the  condition  of 
the  safe  arrival  of  the  ship,  and  this  provision  cannot  be  ig- 
nored.    This  clause  and  the  condition  can,  without  difficulty, 
be  construed  together.     If  the  draft  is  paid,  the  bond  is  dis- 
^rged ;  if  not,  the  bond  is  to  be  enforced.  But  what  bond? 
*^y,  of  course,  not  the  absolute  promise  to  pay,  but  the 
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bond  as  it  is,  with  all  its  conditions  and  qualifications,  one 
of  wMch  is  that  the  obligee  takes  all  the  usual  risks  of  the 
seas,  and  of  the  loss  of  the  ship  upon  the  voyage  by  fire  or 
other  casualty.  The  exceptions  to  the  libel,  therefore,  so  far 
as  they  are  based  on  the  theory  that  this  was  not  a  bottomry 
bond,  are  disallowed. 

A  further  exception  is  taken  that  the  rate  of  inter- 
est reserved  was  usmious.  This  objection  necessarily  falls 
with  the  other.  An  exception  is  also  taken  that  it  does  not 
appear  on  the  libel  that  the  master  made  any  efforts  to 
procure  advances  on  the  credit  of  the  owner,  or  that  he 
communicated  with  the  owner  that  such  advances  were 
needed  and  that  he  had  made  efforts  without  success 
to  procure  the  same  on  the  credit  of  the  vessel  before  the 
execution  of  the  bond.  The  Ubel  does  allege  the  need  of 
funds  and  that  the  master  "having  no  other  means  of  procur- 
ing the  same,  after  duly  and  publicly  advertising  therefor, 
borrow^ed  the  aforesaid  sum  of  the  libellant  on  bottomry,"  etc. 
Correct  pleading  requires  that  the  material  facts  should  be 
stated,  not  by  way  of  recital  merely,  but  positively,  and  if  this 
exception  had  been  brought  on  before  the  trial  of  the  cause, 
it  would  be  proper  to  have  sustained  it,  in  order  to  compel 
the  libellant  to  state  the  fact  that  there  were  no  other  means 
within  the  control  of  the  master  positively ;  but  by  going  to 
trial  on  the  merits,  it  seems  to  me  that  the  claimant  has 
waived  this  merely  technical  objection,  and  if  he  has  not, 
that  the  libel  should  now  be  allowed  to  be  amended  to  con- 
form the  pleadings  to  the  facts,  without  imposing  any  terms. 
I  think  a  distinct  and  positive  averment  that  the  master  had 
no  other  means  of  procuring  the  money  except  by  bottomiy, 
is  a  sufficient  averment  of  the  necessity  for  giving  the  bond, 
and  that  the  libellant  need  not  allege  that  the  master  com- 
municated with  the  owner.     Whether  the  master  is  bound 
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to  communicate  with  the  owners,  or  not,  before  executing  a 
bottomry  bond,  depends  upon  circumstances,  and  it  seems 
more  proper,  if  the  claimant  insists  that  the  circumstances 
require  it,  that  this  should  be  set  up  by  way  of  defence. 
( llie  Ofln'er,  Lush.  484.)  In  the  first  instance,  it  is  enough 
for  the  li1>ellant  to  allege  the  necessity  for  repairs  and  sup* 
plies,  and  that  the  master  was  without  means  of  procuring 
them.  {T/i€  Eureta,2  Low.  420.)  The  exceptions  to  the 
libel  are  therefore  oyerruled. 

Upon  the  merits,  seyeral  defences  are  attempted  which 
may  be  reduced  to  these:  (1),  that  the  bond  is  yoid  because 
of  fraud  on  the  part  of  the  libellant ;  (2),  that  it  is  yoid  for 
want  of  a  communication  with  the  owner;  (3),  that  the  mas- 
ter had  other  means  to  meet  all  the  proper  expenses  of  the 
ship ;  (4),  that,  as  to  some  part  of  the  expenses  included  in 
the  bond,  they  were  not  incurred  on  the  credit  of  the  vessel, 
and  as  to  some  that  they  are  exorbitant. 

As  to  the  defence  of  fraud,  there  is,  I  think,  no  sufficient 
eWdence  to  impeach  the  good  faith  of  the  libellant.  He  has 
indeed  acted  very  incautiously  in  advancing  his  money  to 
pay  some  charges  which  are  clearly  improper  to  be  included 
in  a  bottomry  bond,  but  his  acts  show  a  want  of  prudence 
and  of  knowledge  of  the  business  he  undertook  to  transact, 
rather  than  bad  faith.  And  the  fact  that  a  part  of  the  ex- 
penses, for  which  a  bottomry  bond  is  given,  are  improper  is 
not  in  itself  a  fraud.     (TTie  Augusta y  1  Dods.  287.) 

In  respect  to  the  defence  of  want  of  communication  with 
the  owner,  it  is  necessary  to  (Consider  the  circumstances  un- 
der which  the  bond  was  given.  The  master,  as  agent  of  the 
owner  of  the  ship,  is  bound  to  act  with  a  prudent  regard  to 
the  oisnier  s  interests,  and  before  hypothecating  the  ship, 
where  other  means  of  raising  the  necessary  funds  fail,  he  is 
bound  to  communicate  ^dth  the  owners,  if  such  communica- 
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tion  is  practicable  under  the  circumstances,  without  unduly 
delaying  the  ship,  before  he  can  execute  a  bottomry  bond. 
( The  Oriental^  7  Moore's  P.  C.  398 ;  see  also  The  Bonaparte^ 
8  Id.  459 ;   Th^  Onward,  L.  E.  4  Ad.  and  Ec.  57 ;  The  Jvlia 
Blake,  16  Blatch.  472.)     It  has  been  Suggested  that  this  ob- 
jection goes  only  to  invalidating  the  stipidation  of  the  bond 
for  payment  of  maritime  interest  on  the  ground  that  the  fail- 
ure to  communicate  has  only  subjected  the  owner  to  this  ex- 
traordinary expense.     {The  Eureka,  2  Low.  418.)     But,  as  I 
understand  the  cases,  it  has  been  held  that  the  communication 
with  the  owner,  where  practicable  and  prudent  under  the  cir- 
cumstances, is  one  of  the  modes  of  obtaining  funds  to  which 
the  master  must  resort  and  wHich  he  is  bound  to  exhaust  before 
that  necessity  can  be  said  to  exist  which  clothes  him  with 
authority  as  agent  of  the  OA\Tier  of  the  ship  to  make  an  ex- 
press hypothecation  of  the  ship  by  a  bottomry  bond.     This 
being  so,  the  objection,  if  well  taken  in  the  particular  case, 
must  make  the  contract  as  a  bond  invalid  for  want  of  author- 
ity to  execute  it.     The  same  principle  has  been  held  to  apply 
to  a  bond  hypothecating  the  cargo,  and  in  respect  to  the 
cargo  upon  a  ground  whicli  does  not  apply  to  the  case  of 
the  ship,  namely,   that  the  owner  of  the  cargo  may  have  the 
opportunity  to  exercise  his  option  to  take  the  cargo  at  the 
intermediate  port  upon  payment  of  full  freight  and  indemni- 
f}dng  the  ship  against  expense  and  loss  arising  from  his  re- 
taking it.    ( The  Julia  Blake,  ut  »upra ;  2Tie  Onward,  ut  8\ipra ; 
'The  Lizzie,  L.  R.  2  Ad.  k  Ec.  250.)     But  it  is  entirely  clear 
as  to  the  cargo  and  a  fortiori  as  to  the  ship,  that  the  master 
is  not  bound  to  wait  to  communicate  with  the  owner,  if  it  is 
impracticable  under  the  circumstances,  or  will  seriously  delay 
the  vessel,  having  regard  to  all  the  circumstances.     Perhaps 
no  better  test  can  be  applied  than  this,  that  in  the  matter  of 
communicating  the  master  must  do  what  a  prudent  owner,  if 
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personally  present,  would  do  under  the  same  circumstances. 
(  TJiA  Lizzie^  ui  supra.)  The  failure  of  the  bond  for  want  of 
communication  would  not,  however,  necessarily  lead  to  the 
dismissal  of  the  libel,  since  the  court  may,  if  it  appears 
that  through  a  mistake  and  without  fraud,  an  attempt  to 
convert  a  tacit  hypothecation  under  the  general  maritime 
law^  into  an  express  hypothecation  by  the  bond  has  failed, 
allow  an  amendment  of  the  pleadings  and  enforce  the  mari- 
time lien.  And  such  practice  would  especially  be  proper 
where  the  parties,  without  fault,  have,  as  in  this  case,  been 
delayed  two  years  in  the  trial  of  their  case,  and  have  really 
tried  the  questions  that  arise  in  respect  to  the  maritime  lien. 
( Tht  Will  if  nn  ami  Etameline^  B.  and  H.  20 ;  The  Eureka^  ui 
supra ;  Carrtugton  v.  p7\itt,  18  How.  66.)  Of  course  this 
would  be  impossible  if  the  prior  claim  did  not  constitute  a 
maritime  lien,  as  in  the  case  of  The  Circasshni^i  Ben.  414, or 
in  case  of  an  attempted  hypothecation  of  the  cargo,  where 
no  prior  lien  exists. 

Tlie  barque  arrived  at  Cape  Town  on  the  loth  of  April, 
in  command  of  Capt.  Cummings,  who  had  sailed  in  her  from 
New  York.  She  had  sailed  from  New  York  with  a  cai^o  of 
petroleum  for  Stettin.  From  Stettin  she  proceeded  to 
Geffle  and  from  GefBe  took  a  cargo  of  deals  for  Cape  Town. 
She  put  into  Madeira  in  distress  and  was  there  repaired,  and 
incurred  expense,  for  which  a  bottomry  bond  was  executed. 
She  was  consigned  at  Cape  Town  to  one  Ardeme.  The  owner 
had,  before  her  arrival,  sent  a  power  of  attorney  to  a  mer- 
chant at  Cape  Town,  to  attend  to  the  business  of  the  vessel, 
but  for  some  reason  he  did  not  act.  Soon  after  his  arrival  Capt. 
Cummings  got  acquainted  with  this  Ubellant,  Joseph  Grady, 
who  was  doing  business  under  the  name  of  Joseph  Grady  4 
Co.,  as  a  ship  chandler,  and  Grady  solicited  of  the  captain 
the  business  of  the  ship  so  far  as  related  to  the  supplying  of 
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ship-chandler's  stores.     The  captain  informed  Grady  that  he 
would  have  coming  from  his  consignees  three  or  four  hun- 
dred pounds  to  spare,  which  he  wished  to  put  into  old  iron 
to  bring  to  New  York,  and  asked  him  to  assist  in  procuring 
other  freight.     The  vessel  seems  to  have  had  no  business  at 
Cape  Town  except  to  deliver  her  inward  cargo  and  to  get 
such  homeward  cargo  as  she  could  obtain.     Soon  after  his 
arrival,  the  master  consulted  with  the  libellant  in  respect  to 
getting  a  homeward  cargo,  and  by  his  advice,  the  ship  wa$ 
advertised  in  the  newspapers  for  New  York,  for  any  freight 
that  might  ofler.     The  libc  llant  was  then  doing  business  with 
an   American  man-of-war,  and  secured  for  the  barque  the 
carriage  of  her  guns  to  New  York,  the  freight  agreed  upon 
being  £100.     Cargo  did  not  offer  in  any  large  quantity,  but 
some  wool  and   other  produce  was  secured.     The  hbellant 
arranged  with  one  Wainwright  to  sell  to  the  master  about 
two  or  three  hundred  tons  of  old  iron  and  about  twenty  tons 
were  actually  delivered  and  shipped  on  the  barque.  This  was 
soon  after  the  delivery  of  her  inward  cai^o,  which  took  about 
ten  days.     But  afterwards,  upon  settlement  of  the  master's 
accounts  with  Ardeme  &  Co.,  it  was  discovered  that  instead 
of  there  being  three  or  four  hundred  pounds  to  spare  of  his 
freight  moneys  to  invest  in  cargo,  as  the  master  had  repre- 
sented, there  was  but  £37   payable  to  him.     The  precise 
time  when  this  discovery  was  made  does  not  appear.    It  was, 
however,  before  the  29th  of  May,  when  the  master  died.     Up 
to  that  time  most  of  the  cargo  that  was  obtained  at  all  had 
been  shipped  and  there  was  little  prospect  of  any  more. 
From  the  time  that  the  discovery  was  made  that  the  master 
had  but  £37  at  his  command,  it  became  evident  that  he 
would  be  in  want  of  funds  to  disburse  the  ship  in  order  to 
prosecute  his  voyage,  unless  the  freight  on  the  cargo  shipped 
and  to  be  shipped  should  be  sufficient  and  available  there- 
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for.     The  owner  bad  no  agent  acting  for  him  and  no  funds 
in  Cape  Town  at  the  master^s  command.     The  Teasel,  on  her 
arrival,  needetl  some  slight  repairs  and  supplies  and  stores 
for  her  stay  in  port  and  her  return  voyage,  which  was  ordi- 
narily a  voyage  of  about  two  mouths.     Tlie  apparent  neces- 
sities of  the  ship  were  much  short  of  the  amount  afterwards 
secured  by  the  l>ottomrT,  £687,  for,  as  will  be  shown  hereaf- 
ter, many  expenses  were  included  therein  which  were  not 
really  necessities  of  the  ship,  and  after  the  death  of  the  cap- 
tain there  was  a  further  unexpected  delay  of  the  vessel  in 
port,  and  repairs  which  had  not  been  anticipated,  but  which 
were  rendered  necessary  in  consequence  of  the  refusal  of  the 
crew  to  go  to  sea  in  the  vessel  as  she  was,  and  the  conse- 
quent order  by  a  survey  of  some  additional  repairs.    All  this 
tended  to  make  the  ship  s  disbursements,  in  fact,  larger  than 
seemed  probable  before  the  death  of  Captain   Cummings, 
and  before  the  bills  of  the  vessel  were  called  in  by  advertise- 
ment, which  was  some  time,  but  how  long  does  not  appear, 
before  his  death.     When  the  bills  were  called  in  it  was  evi- 
dent that  the  master  could  not  obtain  the  means  at  Cape 
Town  of  disbursing  the  ship.   It  is  suggested  that  the  freight, 
in  all  amounting  to  about  £300,  was  a  fund  that  he  could 
have  used.     Upon  the  evidence,  however,  I  am  bound  to  find 
that  it  would  not  have  been  possible,  at  Cape  Town,  without 
some  collateral  security  or  an  indorser,  to  raise  money  on  the 
freight.     Before  Captain  Cummings'  death  he  had  been  ar- 
rested at  the  suit  of  Wainwright  for  the  price  of  the  old  iron 
delivered  to  the  ship.     The  libeDant  paid  the  bill  and  costs, 
amounting,  in  all,  to  about  £49,  and  the  captain  was  released, 
went  on  board  ship  and  almost  immediately  died.   He  seems 
to  have  been  an  intemperate  man  and  had  lived  on  shore 
while  in  port  and  run  up  considerable  bills  for  his  board,  for 
liquor  and  other  unnecessary  expenses.     Upon  the  death  of 
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the  master  the  Ubellant  advertised  for  a  master,  and  on  the 
14th  of  June  Captain  Reimer  offered  his  services,  and  he 
was  accepted  and  assumed  the  command  of  the  barque  on  the 
16th  of  June.  It  is  objected  that  his  appointment  was  irreg- 
ular for  want  of  authority  on  the  part  of  the  libellant,  and, 
also,  because  the  vessel  had  a  mate  who  was  competent  to 
act  as  master  and  who  should  have  succeeded  to  the  com- 
mand. It  is,  indeed,  suggested  that  the  libellant  designed  a 
fraud  on  the  owner,  and  for  that  reason  set  aside  the  claims 
of  the  mate  and  procured  and  installed  a  master  in  his  own 
interest  who  would  make  no  objection  to  executing  the  bot- 
tomry bond  and  would  aid  the  libellant's  fraudulent  designs. 
As  above  indicated,  the  evidence  does  not  sustain  this 
charge.  .  The  mate  seems  to  have  been  set  aside  because  he 
was,  or  the  HbeUant  was  credibly  informed  that  he  was,  not  a 
suitable  man  to  become  •  captain.  In  this  the  libellant  may 
have  been  mistaken,  but  it  cannot  be  concluded  from  such 
mistake  that  Captain  Beimer,  who  became,  in  fact,  the  mas- 
ter, and  who  has  since  been  recognized  as  such  by  the  owner 
had  not  all  the  customary  authority  of  master  from  the  time 
he  took  command  of  the  vessel.  Tenders  for  bottomry  on 
ship  and  freight  were  advertised  for,  but  no  tenders  appeared, 
and  finally  the  libellant,  who  had  already  a  large  bill  for 
supplies  due  him,  paid  the  bills  of  the  ship  and  took  the 
bottomry  bond.  The  vessel  sailed  fi'om  Cape  Town  on  the 
12th  of  July.  No  communication  was  had  with  the  owner, 
except  that  on  the  30th  of  May  the  libellant  wrote  the  own- 
er a  letter,  which  was  received  in  New  York  on  the  7th  of 
July,  informing  him  of  the  death  of  the  master,  referring  to 
the  claims  against  the  vessel  and  promising  further  informa- 
tion by  the  next  mail,  which  would  leave  on  the  5th  of  June. 
This  letter  is  clearly  insufficient  as  a  communication,  if  com- 
munication was  necessary,  because  it  was  not  sufficiently 
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distinct  as  to  the  necessities  of  the  ship,  and  by  promising 
farther  advices,  led  the  owner  to  await  such  further  intelli- 
gence before  acting  on  it,  which  further  intelligence  did  not 
come.   Captain  Beimer  also  wrote  a  letter  advising  the  owner 
of  his  appointment.     The  letter  of  the  libellant  also  referred 
to  the  possibility  of  the  freights  being  sufficient  to  provide 
for  disbursing  the  ship  without  resorting  to  a  bottomry.     At 
that  time  the  bills  had  not  all  been  presented.     The  shortest 
line  of  communication  between  Cape  Town  and  New  York, 
at  that  time,  was  by  mail  to  Madeira,  which  left  Cape  Town 
once  a  week  by  steamer,  and  from  Madeira  by  telegraphic 
cable  by  way  of  Lisbon  and  London.     By  this  means   of 
communication  messages  have  been  received  in  New  York 
from  Cape  Town  in  fourteen  days.     The  shortest  period, 
therefore,  for  a  despatch  from  Cape  Town  and  the  receipt  of 
a  reply,  would  have  been  twenty-eight  days,  but  with  the 
chances  of  having  to  wait  for  the  mail  at  Cape  Town  and 
Madeira  for  something  less  than  a  week  at  each  place,  the 
time  to  be  allowed  for  a  communication  cannot  probably  be 
put  at  less  than  thirty-five  days.     Was  it,  under  all  the  cir- 
cumstances, necessary  to  wait  this  length  of  time,  to  get  an 
answer  or  funds  from  New  York  before  hypothecating  the 
ship  and  freight?     What  would  a  prudent  owner  have  him- 
self advised,  if  he  had  been  placed  in  the  same  situation  in 
which  the  libellant  and  the  master  were?     In  considering 
this  question,  I  think  the  nature  and  amount  of  the  necessi- 
ties of  the  ship  are  a  very  important  element.     If  the  repairs 
required  are  extensive  and  the  detention  of  the  ship  will  be 
necessarily   considerable,  there  are  much  stronger  reasons 
for  consulting  the  owners,  than  where  the  repairs  required 
are  trifling  and  the  supplies  needed  are  those  ordinarily  re- 
quired for  all  vessels  wherever  they  may  be.     The  latter  is 
the  present  case.     There  was  no  apparent  reason,  before 
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Captain  Cummings  died,  why  the  ship  should  be  detained  in 
port  twenty  days.  His  death  made  some  delay,  but  even 
then  a  delay  of  thirty  days  was  not  to  be  anticipated.  The 
question  is  not  to  be  judged  by  the  length  of  time  that  she 
actually  remained  in  port.  That  is  conceded  to  have  been 
unexpectedly  prolonged,  and  it  is  insisted  by  the  claimant 
that  it  was  unnecessarily  protracted.  The  expenses,  which 
it  was  really  necessary  and  proper  to  include  in  a  bottomry 
bond,  were  mostly  such  as  were  already  secured  by  a  tacit 
hypothecation  of  the  vessel  under  the  general  maritime  law, 
and  were  not  very  large  in  amount  with  reference  to  the  value 
of  the  vessel.  Quick  despatch  of  the  ship  is  at  all  times  one 
of  the  leading  duties  of  the  master  and  greatly  for  the  inter- 
est of  the  owner.  Delay  itself,  whatever  be  the  object,  is 
attended  by  great  expense.  On  the  whole,  I  think  it  would 
have  been  for  the  true  interest  of  the  owner  and  what 
any  prudent  owner  would,  if  present,  have  advised,  that  the 
master  should,  on  discovering  the  necessity  therefor,  have 
hypothecated  the  ship  and  freight  by  bottomry  on  the  very 
easy  terms  of  twenty-five  per  cent  per  annum  offered  by  the 
libellant,  and  despatched  the  ship  without  waiting  for  intelli- 
gence from  New  York  for  thirty-five  days  or  more.  The 
terms  offered  were  easy  because  the  probable  maritime  in- 
terest for  the  expected  voyage  of  two  months  would  only  be 
about  four  per  cent.  That  the  owner  himself  was  annoyed 
by  the  long  detention  of  the  vessel  at  Cape  Town  is  apparent 
from  his  letters  to  the  libellant. 

The  objection  as  to  the  bond,  so  far  as  it  covers  expen- 
838  which  are  properly  necessaries  supplied  to  the  ship,  that 
they  were  not  furnished  on  the  credit  of  the  ship  nor  in  the 
expectation  that  a  bottomry  bond  would  be  given  for  them, 
is  not  tenable.  The  principle  is  well  established  that  a  party 
who  has  supplied  a  vessel  or  advanced  money  upon  the  per- 
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sonal  credit  of  the  owner  cannot  afterwards  turn  it  into  a 
maritime  lien  against  the  vessel  bj  taking  a  bottomir  bond 
for  it,  but  advances  made  and  supplies  famished  on  the 
credit  of  the  vessel  mav  be  turned  into  a  subsequent  bot- 
tomry.    (  T/i^  A  ur/usta,  1  Dods.  283 ;  The  Httjt,  2  Wm.  Bob. 
412;  Thf  1V>//,  4  Blatch.  352.;     As  to  aU  the  bilk  paid  by 
the  libcllant  for  such  necessaries,  there  is  no  evidence  to  con- 
trol  the  presumption  which  arises  from  the  fact  that  they 
were  furnished  to  the  vessel  in  a  toreign  port  with  no  appar- 
ent means  on  the  master's  part  to  pay  them  except  the  ves- 
sel and  her  freight.     Xor  is  there  any  evidence  that  any  of 
these  parties  relied  on  any  thing  except  the  credit  of  the 
vessel,  which,  by  the  general  maritime  law,  they  were  enti- 
tled to  rely  upon.     As  to  the  li1>ellant,  it  is  true,  that  during 
the  first  part  of  the  time  of  his  supplying  the  vessel,  he  may 
be  hel«l  io  have  placed  some  confidence  in  the  master  s  state- 
ment to  him  that  he  had  about  j£300  to  ^400  to  invest  in 
cai^o.     This  plainly  implied  that  he  was  in  funds  to  disburse 
the  ship,  according  to  appearances  at  that  time.     When  the 
libellant  began  to  supply  the  ship,  no  agreement  was  made 
as  to  how  he  was  to  be  paid.     He  testifies  that  he  suppUed 
her  as  he  did  anv  other  vefwel.     It  is  uncertain  at  what  time 
he  discovered  that  the  master  was  really  without  funds,  but 
it  may  be  assumed  that,  till  this  was  discovered,  he  supposed 
that  the  master  would  pay  him  out  of  these  funds  which  he 
represented  were  coming  to  him  from  the  consignee  of  the 
inward  cargo.     This  statement  of  the  master  was  either  a 
mistake  or  an  intentional  falsehood.    Which  it  was,  does  not 
appear.     It  seems  to  me,  however,  that  the  owner  cannot 
taKe  advantage  of  this  misstatement  of  the  master  made  to 
the  lilHillant  on  his  behalf  and  as  his  agent,  and  that  as  to 
the  supplies  furnished  while  the  eflfect  of  this  misstatement 
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continued,  they  are  properly  included  in  the  bond.  To  hold 
otherwise  would  be  to  encourage  fraud. 

The  question  then  is  one  of  what  items  included  in  the 
bond  should  be  allowed.  The  item  of  £48  2s  6d  paid  to 
Wainwright  for  the  price  of  the  iron  and  costs  of  suit,  is  not 
an  expense  for  which  the  master  could  pledge  the  ship  with- 
out express  authority.  It  was  for  purchase  of  cargo.  The 
master  had  no  apparent  authority  to  buy  it,  as  Wainwright 
and  the  libellant  must  be  held  to  have  known.  It  is  sugges- 
ted that  this  iron  served  as  ballast.  But  there  is  no  proof 
that  it  was  needed  as  ballast,  nor  what  suitable  ballast,  if 
needed,  would  have  cost.  The  items  of  cash  furnished  at 
various  times  to  the  master,  £105  12s;  must  be  disallowed. 
It  appears  that  this  money  was  largely  for  the  master's  pri- 
vate use,  and  it  is  not  proved  to  have  been  used  for  the  ship 
or  loaned  for  the  ship's  use.  The  item  of  £6  9s  6d  for  cash 
advanced  by  Makin,  and  £6  by  Nolan,  must  be  disallowed 
for  the  same  reasons.  The  items  of  "cab  hire,"  "barouche" 
and  "phaeton,"  are  for  personal  expenses  of  the  master,  and 
not  necessary  for  the  ship,  and  are  disallowed,  amounting  to 
£11  6d.  This  is  true  of  the  amoimts  paid  or  charged  for 
liquors,  £20  12s  6d.  Most  of  it  was  shown  to  be  for  the 
captain's  personal  use.  None  of  it  is  proved  to  have  been 
necessary  for  the  vessel. 

Commissions  of  an  agent  properly  employed  by  the  mas- 
ter may  be  included  in  a  bottomry  as  a  necessary  part  of  the 
expense  incurred  for  the  benefit  of  the  ship.  I  think  there 
was  occasion  for  the  master  to  employ  the  libellant  to  get  in, 
settle  and  pay  the  bills  of  the  vessel.  [The  Yuba,  ut  supra.) 
Therefore  the  libellant's  commissions  may  be  allowed  on  bills 
properly  included  other  than  his  own.  But  it  must  be  held 
that  in  supplying  stores  and  provisions  at  prices  charged  he 
charged  all  that  he  was  entitled  to  therefor  and  I  see  no  pro- 
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priet J  in  his  having  a  commission  on  his  own  bilL    The  item 
of  X4  lOs  for  a  set  of  scales,  weights  and  measures,  is  not 
shown  to  be  necessary  for  the  ship  and  should  be  disallowed. 
So  the  item  "rent  on  guns,"  £2  15s,  of  which  no  explanation 
is  given.  Various  items  for  luxuries  in  libellant's  bill,  "potted" 
meats  and  fruit,  also  ^'postages,"  "knife,"  "currants,"  "empty 
bags,"  "2  bales  oakum,"  "tobacco,"  "Shipley's  account, £6  6s," 
"petty  chai?r»'S,  £7  IDs,"  are  not  proved  to  have  been  neces- 
sary and  must  be  excluded-     The  stevedore's  bill  for  taking 
cargo  on  board  is  properly  included.     The  test  of  what  may 
be  secured  in  a  bottomry  bond  is  not  whether  the  expense  is 
one  for  which  the  creditor  will  have  a  maritime  lien  without 
any   express  agreement,  but  whether  it  was  properly  and 
necessarilv  incurred  bv  the  master  in  pursuance  of  his  an- 
thority  as  agent  of  the  owner  for  the  prosecution  of  the  voy- 
age.    ( TAe  Yuha,  ut  s^jpra.)    The  funeral  expenses  of  the 
master  should,  I  think,  be  allowed.     Where  a  master  of  a 
ship  dies  in  a  foreign  port   without   means  to  defray  his 
funeral  expenses  and  the  agent  of  the  ship  pays  these  ex- 
penses, humanity   and   the  interests  of  commerce  and  the 
relation  of  the  parties  to  the  vessel  justify  the  treating  of  the 
expense  as  a  necessity  of  the  vessel.     ( The  Brig  George^  1 
Sumn.  150;    Wlnthrop  v.   Carlton^  12  Mass.  4.)     Advertis- 
ing for  a  master,  for  tenders  upon  bottomry  and  for  the  bills 
against  the  ship,  may  be  regarded  as  proper  charges,  but  the 
expense  iacurred  on  this  account  was  excessive.     They  ad- 
vertised in  all  the  newspapers  in   Cape   Town.     This  was 
wholly  unnecessary,  and  all  these  bills,  except  for  one  paper^ 
must  be  disallowed.     The  expense  of  drawing  the  bottomry 
bond  and  stamps  on  the  same  is  proper.     The  objection  to 
the  butcher's  biU  from  June  1st  to  Julv  10th,  <£14,  that  the 
it^ms  ax\j  not  given,  is  not  well  taken.     Ordinarily,  proper 
vouchers  and  bills  of  items  mu^t  be  furnished.     Failure  to 
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do  SO  is  a  suspicious  circumstance.  But,  in  this  case,  the 
proof  is  that  this  party  supplied  the  ship  during  the 
period  in  question ;  that  there  was  a  pass-book  in  which  all 
items  were  entered,  which  the  captain  held.  The  detailed 
account  from  April  15th  to  June  1st  is  produced  and  the 
amount  of  the  gross  charge  from  June  1st  to  July  10th  is  not 
out  of  proportion  to  the  amount  for  the  earlier  period.  The 
expenses  of  the  survey  which  ordered  repairs,  and  the  cost 
of  those  repairs,  are  proper  charges.  The  mate  has  testified 
that  the  repairs  were  unnecessary,  but  I  think  the  proof  is  to 
the  contrary.  Capt.  Cumniings's  board  bills  on  shore  must, 
of  course,  be  disallowed.  The  doctor's  bills  are  not  proved 
to  have  been  necessary  for  the  ship.  It  does  not  appear 
that  they  were  for  attendance  upon  the  master  in  his  last 
sickness.  It  does  appear  that  he  died  suddenly  of  heart 
disease. 

If  the  parties  are  unable  to  adjust  the  account  in  con- 
formity with  these  views,  the  matter  may  be  referred,  or  par- 
ticular items  may  again  be  brought  to  the  attention  of  the 
court,  if  questions  of  items  have  been  overlooked.  I  think 
that  the  claimant's  point  that  the  prices  charged  by  the  libel- 
lant  are  exorbitant  is  not  sustained  by  the  proof. 

While  I  acquit  the  libellant  of  all  bad  faith,  yet  his  care- 
less allowance,  as  on  ship's  account,  of  all  sorts  of  bills,  pro- 
per and  improper,  was  inconsistent  with  the  exact  discharge 
of  the  duty  he  assumed  towards  the  owner  in  accepting  the 
position  of  agent  of  the  vessel.  The  death  of  Capt.  Cum- 
mings  made  it  especially  incumbent  on  him  to  see  that  the 
accounts  of  the  ship  were  properly  kept.  Every  such  lender 
on  bottomry,  who  is  also  the  agent  of  the  ship,  must  be 
prepared  to  justify  the  loan  as  to  its  several  parts  by  proper 
vouchers  and  accounts.  (The  Aurora^  1  Wh.  107.)  In  this 
case  not  only  was  the  libellant  thus  negligent  of  his  duty  to 
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the  ship  at  Cape  Town,  but  on  the  arrival  of  the  ship  here 
he  ilecianded  fall  payment  of  the  bond  and  instantly  sued, 
before  the  owner  fairly  had  a  reasonable  opportunity  to 
determine  by  examination  what  part  of  the  bond  was  good 
and  wb:)t  part  was  bad.  Sach  conduct,  while  not  constitut- 
ing bad  faith,  cannot  but  receive  the  disapprobation  of  a 
Court  of  Admiralty.  It  is  injurious  to  the  interests  of  trade, 
and  in  this  case  it  has  rendered  litigation  necessary  to  effect 
what  it  was  the  duty  of  the  libellant  himself  to  have  done. 
Therefore,  in  the  exercise  of  that  discretion  which  is  given 
to  the  c\^urt,  the  costs  must  be  denied  to  the  libellant. 

Decree  for  libellant  for  amount  to  be  adjusted  under 
this  opinion. 

For  libellant,   ir.   IF.  Goodrich. 
For  claimant, /\  ^.   Wilcox. 
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D.  McCarthy  v.  emima  eggers  and  john 

JANSSEN.* 

CB^BTXa.— RXPAIBS    BY     OWXKB    ptO    koc    fM«.— FlkaDINO.— PbACTIOK.— 

AMKXDMxirr  OF  Answrb. 

li\liere  a  Tesael  was  repaired  Id  the  port  of  Ne«r  York,  upon  the  order  of  D. 
*  R.,  to  wht^>tu  she  was  consagned,  proceeded  on  a  Toyage,  mnd  was  sold 
•hniad  on  »  clsini  for  bottomfy,  and  thereafter  the  flhip.earpenter,  who  did 

•But  see  McCartkif  t.  E^^en,  1  Fed.  Rep.  47a 
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the  repairs  in  New  York,  brought  suit  against  the  owners,  wlio  resided  in 
New  York  and  Brooklyn,  and  they  answered  separately — E.  setting  up 
that  the  consignees,  D.  &  R.,  were  owners  pro  hoe  vice  under  an  agreement 
to  manage  and  control  the  vessel,  receive  all  earnings  and  pay  for  all  repairs 
and  supplies,  for  a  specified  money  consideration ;  and  J.  setting  up  the 
same  agreement  and  also  that  libellant  had  knowledge  of  it : 

Held,  That  it  was  not  open  to  the  defendants  to  dispute  the  authority  of  D. 
&  R.  to  order  the  repairs;  and  having  admitted  their  ownership  and 
accepted  the  repairs  in  the  increased  value  of  their  vessel,  they  are  prima 
facte  liable  to  pay  therefor: 

That  D.  &  R.  were  not  proved  to  be  owners  jrro  liac  vicfy  and  this  defence  set 
up  in  the  answers  was  not  established ; 

That  while  it  appeared  from  the  proofs  that  defendants  were  actually  mort- 
gagees out  of  possession,  no  such  defence  was  set  up  in  their  answers  and 
no  question  of  their  liability  as  such  could  therefore  be  considered. 

At  the  trial,  the  defendant  J.  asked  leave  to  amend  answer  and  set  up  that 
he  was  mortgagee  out  of  possession : 

Held,  That  having  pleaded  ownership  and  set  up  an  agreement  only  consist- 
ent with  ownership,  and  having  stood  by  at  the  trial  and  applied  to  amend 
only  after  the  effort  to  prove  charter  by  the  other  owner  had  failed,  he  can- 
not now  be  allowed  to  amend. 

Benedict,  J.  Tliis  is  an  action  in  personam  to  recover 
of  the  defendants  the  value  of  certain  repairs  done  by  the 
libellant  to  the  bark  D.  H.  Bills,  in  the  port  of  New  York. 

The  libel  avers  that  "at  all  times  when  these  said  re- 
paii-s  were  made  and  the  said  labor  and  materials  were  fur- 
nished by  the  libellant,  the  said  respondents  were  the  owners 
of  said  bark." 

The  defendants  answer  separately. 

The  defendant  Eggers  in  her  answer  does  not  deny  the 
averment  of  the  libel  in  regard  to  her  ownership  of  the  bark, 
but  sets  up  by  way  of  defence  that  prior  to  the  doing  of 
these  repairs  she  had  entered  into  an  agreement  with  the 
firm  of  Dill  &  Radmann,  whereby  said  Dill  &  Badmann  were 
to  take  possession  and  assume  entire  control  and  manage- 
ment of  said  bark,  receive  all  her  earnings,  select  her  master, 
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hor  voyages  and  her  cargoes,  man  and  equip  her  and  pay  all 
the  expense  attending  the  same,  and  also  fnmish  and  pay 
for  all  supplies  or  repairs  required  by  said  bark  dnnng  the 
period  of  said  agi'eement ;  that  in  consideration  of  the  mat- 
ters aforesaid,  Dill  &  Radmann  were  to  pay  respondent  cer- 
tain sums  of  money :  that  thereafter  said  Dill  &  Radmann 
entered  into  and  took  possession  of  said  bark  under  the 
agreement  aforesaid,  and  were  in  such  possession  at  and 
after  the  time  in  the  libel  set  forth. 

The  defendant  Janssen  in  his  separate  answer  "admits  that 
at  the  time  mentioned  in  the  libel  he  was  owner  of  one-six- 
teenth of  the  bark,"  and  for  a  separate  and  distinct  defence 
sets  up  the  same  agreement  set  up  by  the  defendant  Eggers, 
but  in  addition  avers  knowledge  of  such  agreement  on  the 
part  of  the  libellant. 

The  defence  thus  set  up  by  these  defendants  is  that  the 
vessel,  at  the  time  of  these  repairs,  was  under  charter  to  the 
firm  of  Dill  &:  Radmann  by  virtue  of  an  agreement  between 
that  firm  and  the  general  owners  of  the  vessel,  whereby  Dill 
&  Radmann  became  owners  jyro  hic  vice,  and  therefore  alone 
responsible  for  the  repairs  sued  for. 

Tlie  evidence  establishes  the  following  facts : 

The  repairs  sued  for  were  necessary.  They  were  ordered 
bv  Radmann  of  the  firm  of  Dill  &  Radmann.  Thev  were 
fumishoii  by  the  libellant  upon  the  credit  of  the  vessel  and 
her  o^-nt^rs,  without  knowledge  on  his  part  by  whom  the  ves- 
sel was  owutHl.  The  vessel  was  an  American  vessel  and  the 
def^  Uvlants  rt^ided  at  the  time  in  New  York  and  Brooklyn 
rt^|Hvtive!y.  They  were  the  registered  owners  and  their  re- 
sivorive  oaths  of  ownership  were  on  file  in  the  New  York 
iV^stoin  House,  where  the  vessel  was  registered.  Just  previous 
to  t!;ose  rvpairs  the  vessel  had  come  from  a  foreign  port 
cv>i\siir-^d  to  Dill  Jt  Radmann,  and  they  did  her  business. 
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After  these  repairs  the  vessel  proceeded  to  a  foreign  port 
and  was  there  sold  under  a  bottomry  bond  at  a  judicial  sale. 
The  defendants  had  no  personal  knowledge  in  respect  to 
these  repairs;  were  never  consulted  as  to  their  necessity,  and 
gave  no  direct  authority  to  Dill  &  Badmann  to  cause  them 
to  be  done. 

These  facts  make  out  a  prima  fade  case  of  liability  on 
the  part  of  the  defendants. 

Having  in  their  pleadings  admitted  themselves  to  be  the 
general  owners  of  the  vessel,  the  vessel  having  been  consign- 
ed to  Dill  &  Badmann  and  they  permitted  to  do  her  busi- 
ness, it  is  not  open  to  the  defendants  to  dispute  the  authority 
of  Dill  &  Badmann  to  order  necessary  repairs,  and,  besides, 
the  defendants  having  accepted  the  repairs  in  the  increased 
value  of  their  vessel,  must  be  presumed  to  have  requested 
the  repairs  to  be  done. 

The  libellant  is  therefore  entitled  to  a  decree  unless  the 
defendants  have  proved  the  defence  set  up,  viz :  that  although 
they  were  the  general  owners  of  the  vessel.  Dill  &  Badmann 
were  owners  pi*o  hac  vice,  by  virtue  of  a  charter  of  the  vessel 
to  them  by  the  general  owners. 

This  defence  the  defendants  have  failed  to  establish. 

An  effort  was  made  to  prove  the  charter  set  forth  in  the 
answer  by  the  testimony  of  the  husband  of  the  defendant 
Eggers,  and  his  testimony  on  the  dkect  tended  to  show  the 
existence  of  such  an  agreement ;  but  from  the  cross-examina- 
tion of  this  witness  as  well  as  from  the  testimony  of  Bad- 
mann, it  is  plain  that  no  such  agreement  was  ever  made,  and 
that  no  such  relation  as  is  stated  in  the  answer  ever  existed 
between  Dill  &  Badmann  and  the  defendants. 

What  the  relation  of  the  defendants  to  the  vessel  really 
was  appears  by  the  testimony  of  the  witness  Eggers,  on  his 
cross-examination,  and  the  testimony  of  Badmann,  taken  sub- 
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ject  to  the  libellant's  objection.  Tlie  defendants  were  mortga- 
gees out  of  possession.  Dill  &  Badmann  were  the  owners  in 
possession.  Dill  &  Radmann  did  not  hire  and  were  not  to 
pay  for  the  hire  of  the  vessel,  ka  the  answer  avers,  but  were 
to  pay  interest  on  money  they  had  borrowed,  and  to  secure 
which  the  title  of  the  vessel  had  been  taken  by  the  defend- 
ants. 

Whether  under  such  a  state  of  facts  the  defendants 
would  be  liable  for  these  repairs,  cannot  be  considered  here 
because  no  such  defence  is  set  up  in  the  answer. 

Upon  the  pleadings,  no  question  as  to  the  liability  of  a 
mortgagee  out  of  possession  is  before  the  court,  but  only  the 
question  whether  these  defendants,  one  of  whom  expressly, 
and  the  other  by  implication,  admits  being  the  owner  of  this 
vessel,  had  chartered  her  to  Dill  &  Badmann  under  an 
agreement  which  rendered  Dill  &  Radmann  owners  pro  hoc 
ciC€^  and  relieved  the  general  owners  from  responsibility  for 
repaii-s.  That  question  must  be  decided  in  the  n^ative 
upon  the  evidence. 

At  the  trial  the  defendant  Janssen  asked  leave  to  amend 
his  answer  so  as  to  set  up  the  defence  that  he  was  mortgagee 
out  of  possession  at  the  time  of  these  repairs.  That  appU- 
cation  was  reserved  and  is  now  to  be  disposed  of.  No  appU- 
cation  to  amend  was  made  in  behalf  of  the  defendant  Eggers. 

In  regard  to  this  application  of  the  defendant  Janssen, 
I  am  of  the  opinion  that  it  cannot  with  propriety  be  granted. 

In  the  first  place,  this  defendant,  having  full  knowledge 
that  he  held  the  title  to  one-sixteenth  of  this  vessel,  simply 
bv  wav  of  security  for  $750  previously  loaned  to  Dill  6l  Rad- 
mann. has  in  his  answer  expressly  averred  that  he  was  an 
owner  of  the  vessel,  and  set  up  an  agreement  consistent  with 
that  statement  and  inconsistent  with  the  statement  he  now 
Je;iires  to  insert,     Th  c  i-e  being  no  room  for  surprise  or  mis- 
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take,  he  should  now  be  held  to  the  position  he  saw  fit  delib- 
erately to  assume  in  his  answer. 

In  the  second  place,  he  stood  by  at  the  trial  while  the 
effort  was  made  to  prove  by  the  husband  of  the  defendant 
Eggers  the  charter  set  up  in  his  answer,  and  it  was  only 
after  that  effort  had  failed  that  he  made  application  to  con- 
form his  answer  to  the  fact. 

These  are  circumstances  that  forbid  the  granting  of  the 
favor  sought  at  so  late  a  stage  of  the  case.  ' 

Let  a  decree  be  entered  in  favor  of  the  libellant  for  the 
amoxmt  claimed  in  the  libel,  with  interest  and  costs. 

For  UbeUant,  E.  S.  Hvble, 

For  defendants,  H,  D,  Hotchkisu  and  A,  W.  Hall, 
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THE  STEAMSHIP  BERMUDA.* 

Collision  in  North  River. — Steamship  and  Lighter.— Crossino  Courses. 

Where  a  steam-lighter,  bound  from  Hoboken,  N.  J.,  around  the  Battery  to 
the  East  River,  and  a  steamship,  which  had  come  round  the  Battery  into 
the  North  River  and  was  making  for  her  berth  at  Pier  10,  against  the  tide, 
came  in  collision,  whereby  the  lighter  was  sunk,  and  her  owner  libelled  the 
steamship,  alleging  various  faults  of  navigation : 

Held,  That  only  one  of  the  faults  diarged,  that  of  porting  her  helm,  could 
have  interfered  with  an  effort  on  the  part  of  the  lighter  to  avoid  the  steam- 
ship; 


"c Affirmed  by  the  Circuit  Court  upon  appeal,  June,  1881. 
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-31-  «^«ae::m:  ^    *.i  at  jmir:  binr  b«^L=i,  bus  kept  her  coone,  ai  ^be 
stTOzii  1-    a    iz.j^  £:i>  >.  lai  hari-r  S'l'pped  and  bdM:kcd  wiicn  dangs 
KC^TT*:.  fc:ti  J-:  rz  itrr  »r-^c*-c.  viw  »x  in  faah  for  the  collisioii; 
!^  '-if  i.n  '^  2ii^  Lx  >r^ ' i.r^'Tti  :.:•  eras  Uk^  bovs  of  the  Aeunflhip,  was  in 


*•*'  1  waz,  "jji  i:r-.  iL^ac  b*  iaz: 


F  ENTi :  T.  J-  T^is  »^-d.  »n  is  brought  to  recover  the  sum 
■- cfl  ••..••rii_^  iL-e  dAi-v^€«  arising  from  a  collision  be- 
t^-r^f-  il-  <:.-n~ -liziter  y::-h"!s  and  the  steamship  Bermuda 
iz.  il^  N:nl  F*:T»^r.  .>n  iLe  Tih  daj  of  December,  1873.  The 
1' •:!  I'-rs  iLm  lie  i  Vi.Tf  •>£  the  cc»ilision  was  a  little  below 
i.-*r  I.  tiki  il-r  til-  wi<  >tn:»ii2:  ebb  and  the  wind  S.  W. ; 
i'vl:  ilrr  l^lif^r  w V*  r*>:ir.  1  from  Hol>3ken  to  Newtown  Creek ; 
ilk:  -rl-*  >Cr-Ai:i>l:p.  wlr-s  £ist  seen  by  those  on  the  lighter, 
was  lr*iiz^  -zr  tl-r  Xonh  EiTer,  and  if  she  had  kept  the 
o- •IZTs«^  sl'f  w  ifca.  ilez.  en  or  Lad  p»Tit  her  helm  to  starboard  she 
w  jnl  i  lATr^  r.-i?5>ei  ile  lizlier  on  her  star)K>ard  hand  in  per- 
5rv5  SLii^rr;  ilii,  is  ^>:n  as  the  steamship  was  discovered, 
tw^  si^-uus  cf  lie  1Slz&:'s  whistle  were  sounded  as  a  wam- 
trr  V  *l«r  ?g»^'..v  p  tlit  the  lighter  intended  to  pass  th« 
$2«razi^l:^'  on  1-rr  stAi'.^Ari  Land ;  that  instead  of  answering 
tie  sLn_iI  lie  >ifrALi:sl:p  p^d  no  attention  thereto,  but  put 
Ltj  1t1-l  «*:  t>:  rs.  ar.  1  1  v  so  doing  threw  herself  toward  the 
o>''.iris«r  ^11:1  lie  M:lier  was  f  ursuing;  that,  upon  receiving 
cv>  rtsix  z.><f  rr.ri  tl^  steamsLip.  and  immediately  upon  see- 
ii^  Irr  a:  rv^sAii  clAH^re  of  cocr^^?,  the  lighters  helm  was 
r -*  lAri-a-s^Arrvvir-L  b^r  engine  w^is  s^topped  and  backed 
^;_^j  ^T-rrrl'r^  was  i-i.e  to  avoid  o:»Ilision.  Four  faults  on 
tie  lATt  of  ;le  st«rjii^sl.:p  are  etarged,  viz:  that  she  had  no 
vr.v^r  Iv  k  r.?:  ;l>%t  sl^  paid  to  attention  to  the  signal  of 
tlelliltcr.  Vut  i:ist*ead  iLere^f  put  her  helm  to  port ;  that 
^le  waks  c-  ii--:  a^  5».v^  irrvat  a  rt*te  of  sp»^etl  in  a  crowded  har- 
lor :  ail  J  tlat  sLe  dii  not  stop  and  back. 
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The  account  of  the  accident  given  by  the  steamship  in 
her  answer,  is  that  the  steamship  having  rounded  the  Bat- 
tery at  half  speed,  was  proceeding  slowly  against  the  strong 
ebb-tide  to  her  berth  at  pier  10  in  the  North  River ;  that  the 
steam  lighter  was  observed  on  the  port  bow  of  the  steamship, 
distant  therefrom  twelve  or  fifteen  hundred  feet,  coming 
down  the  river  on  a  course  that  involved  no  risk  of  collision ; 
that  a  large  double-decked  barge  was  passing  down  the  river 
between  the  lighter  and  the  steaniship,  and  in  passing,  shut 
oflF  the  lighter  from  the  view  of  those  on  the  steamship  for  a 
short  time  ;  that  when  the  lighter  again  came  in  view,  by  the 
stem  of  the  barge,  being  then  about  five  himdred  feet  dis- 
tant and  about  thi*ee  points  on  the  port  bow  of  the  steam- 
ship, she  was  heading  almost  directly  for  the  steamship, 
indicating,  thereby,  that  she  had  swung  oflF  her  course  under 
a  starboard  helm ;  that,  although  signalled  from  the  steam- 
ship by  a  single  blast  of  her  whistle,  to  pass  down  on  the 
port  side  of  the  steamship,  she  paid  no  attention  thereto,  but 
continued  to  swing  as  though  under  a  starboard  helm,  taking 
a  course  crossing  the  bows  of  the  steamship,  whereupon,  the 
steamship  at  once  backed  her  engines  at  full  speed,  and  it 
being  impossible  to  get  stemway  in  so  short  a  distance,  the 
port  anchor  was  let  go,  but  the  lighter,  still  under  a  star- 
board helm,  came  down  upon  the  bows  of  the  steamship, 
and  thus  caused  the  damage  complained  of.  Various  faults 
are  charged  by  the  steamer  upon  the  lighter  as  the  cause  of 
the  collision :  (1),  her  departure  from  the  course  she  was  on 
when  first  discovered  by  the  steamship  and  adopting  a  course 
crossing  the  bows  of  the  steamship ;  (2),  her  failure  to  have 
a  proper  lookout ;  (3),  her  failure  to  heed  the  signal  of  the 
steamship,  but  continuing  in  spite  thereof  under  a  starboard 
helm';  (4),  her  proceeding  at  too  great  a  rate  of  speed;  (5), 
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her  not  Btopping  and  backing ;  (6),  not  taking  the  necessary 
precautions  to  avoid  collision  with  the  steamship. 

In  regard  to  these  pleadings  it  is  to  be  remarked  that 
the  libel  is  vaj^ue  and  unsatisfactory.     It  gives  no  courses, 
and  the  facts  are  so  stated  as  to  leave  it  uncertain  what  rule 
of  navigation  was  applicable  to  the  respective  vessels.      It 
would  seem  from  the  libel  that  the  vessels  were  on  courses 
substantially  parallel,  the  lighter  coming  down  the  river  be- 
tween the  steamship  and  the  New  York  shore,  and  that  the 
collision  was  caused  by  a  porting  of  the  helm  of  the  steam- 
ship, which  threw  her  towards  the  course  which  the  Ughter 
was  pursuing.     But  no  such  case  is  shown  by  the  evidence. 
The  case  for  which  the  libellant  contends  upon  the  evidence 
is  that  the  two  vessels  were  on  crossing  courses.    "The  lighter 
(it  is  said)  was  crossing  the  river,  and  when  discovered  by 
the  steamship,  had  reached  the  intersecting  point   of  the 


courses." 


Assuming  that  the  evidence  will  permit  the  libellant  to 
claim  that  the  lighter  was  upon  a  course  crossing  the  course 
of  the  steamship,  instead  of  being  substantially  parallel  to 
that  of  the  steamship  and  outside  of  her,  it  cannot  be  denied 
that  in  such  case  it  was  the  duty  of  the  lighter  to  keep  out 
of  the  way  of  the  steamship,  inasmuch  as  she  had  the  steam- 
ship upon  her  starboard  side  and  was  subject  to  sailing  rule 
18  (old  article  14).  In  order  to  recover,  therefore,  upon  the 
case  as  it  is  claimed  to  be  by  the  libellant,  it  must  appear 
that  the  lighter  was  prevented  from  avoiding  the  steamship 
by  some  &ult  committed  by  the  steamship  which  rendered 
it  impossible  for  the  lighter  to  keep  out  of  her  way. 

Of  the  faults  chained  in  the  libel  against  the  steamship, 
but  one,  viz :  that  of  porting  her  helm,  could,  under  the  cir- 
cumstances claimed  by  the  libellant,  interfere  with  the  effort 
of  the  lighter  to  avoid  the  steamship.     It  was  no  fault  in  the 
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Bteamship  not  to  starboard  her  helm,  for  her  duty,  under 
such  circumstances,  was  to  keep  her  course,  and  when  it  be- 
came evident  that  the  lighter  would  fail  in  her  effort  to  cross 
ahead  of  the  steamship,  stop  her  way  as  much  as  possi- 
ble. As  to  a  porting  of  the  helm,  no  witness  is  called  who 
testifies  that  the  helm  of  the  steamship  was  ported.  Every 
witness  from  the  steamship  who  speaks  on  the  subject,  in- 
cluding the  man  at  the  wheel  of  the  steamship,  says  that  the 
helm  was  not  ported,  and  there  is  no  testimony  sufficient  to 
controvert  the  statement.  It  is  quite  likely  that  after  the 
engine  of  the  steamship  had  been  reversed,  the  bow  of  the 
steamship  swung  somewhat  to  east,  but  that  arose  from  the 
action  of  the  screw  and  was  no  fault.  As  regards  stopping, 
it  is  proved  that  the  steamship  made  every  effort  to  stop  her 
way  as  soon  as  it  became  evident  that  the  lighter  was  likely 
to  fail  in  Jier  effort  to  cross  the  bows  of  the  steamship. 
Upon  the  proofs,  therefore,  it  is  impossible  to  hold  that  the 
collision  was  caused  by  a  fault  of  the  steamship.  The  fault 
that  caused  the  collision  was  that  of  the  lighter  in  attempt- 
ing to  cross  the  bows  of  the  steamship  instead  of  passing 
under  her  stem. 

The  libel  must  therefore  be  dismissed  and  with  costs. 

For  libellant,  Chcen  c6  Gray. 

For  claimant,  Butler,  Stillman  c&  Huhhard. 
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E  IE.  Arrvsox  Bbov^c,  of  Xew  York  Citj,  wisappcnnted  by  President 
k1  iz  *^  -i:rW«  0^  C.-'csres  in  18S1,  as  Judge  of  the  District  Cocnt 
*,T  ii>f  Soi-i-fr=  rXscrkn  .-^f  Xew  Totk,  cwr  Hon.  William  Q.  Choste  lesigDed, 
ani  rLXL.:  s^ts;.  -ciec  i^  J;:ae«  1^1,  rnxkr  vhicli  oommisaon  be  took  his  aeal. 
T^  T^.TL  t;!,':*  c  Y  Jiicfv  Brovn  vas  icaewed  br  President  Arthur,  and  can- 
frstfi  ^;i  :>;  Sif2a*e :  aad  the  secood  ooomiisaoo  haring  been  isBQed,  Judge 
Kiwi  va»  ^ru  $«7ca  iau  bcf  ve  Hon.  Samuel  Blatchford.  Judge  of  the 
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ABANDONMENT. 
See  Limitation  of  Liabiutt,  2. 

ACCOUNT  STATED. 
i8#e  Chabt^b,  5. 

ACTION. 
1800  Fbaotiob,  1. 

ADVANCES. 
Se4  Lien,  4. 

AGENT. 

See  Bill  of  Lading,  1. 
LisN,  4. 

ARREST. 

Judgment  having  been  recovered 
against  the  defendant  under  U.  S. 
Rev.  Stat.  §§  2864  and  2839,  for 
the  value  of  goods  illegally  import- 
ed, and  an  execution  against  his 
property  having  been  returned  un- 
satisfied, and  an  execution  against 
the  person  having  been  issued,  on 
motion  to  set  aside  the  latter  exe- 
cution : 

Heldf  That  the  question  whether  de- 
fendant was  liable  to  arrest  on  exe- 
cution is  by  U.  S.  Rev.  Stat.  §  990 
made  dependent  on  the  law  of  New 
York; 

That,  under  the  law  of  New  York 
rCode  §§  1489,  548  and  549),  de- 
lendant  was  not  liable  to  arn  st; 

That  the  action  was  not  one  to  recov- 
er damages  for  a  fraud,  nor  for  a 
penalty  within  the  meaning  of  N. 
Y.  Code,  §  649.  The  U.  S.  v. 
MoUer,  189 


ASSIGNMENT  AND  ASSIGNEE. 

See  Bankbuptot,  1,  4,  6. 

ATTACHMENT. 

See  Pbactioe,  8,  5., 
Stipulation,  8. 


B 

BANKRUPTCY. 

1.  Creditors  of  a  firm,  composed  of 
five  persons,  filed  a  petition  in  bank- 
ruptcy against  the  firm.  On  the  re- 
turn day  certain  other  creditors  ap- 
peared and  moved  for  leave  to  in- 
tervene and  contest  the  adjudica- 
tion, on  the  ground  that  the  assign- 
ment  was  void,  being  executed  by 
only  three  of  the  five  partners  per- 
sonally, and  in  the  firm  name  by 
one  partner,  signing  as  attorney  in 
fact,  but,  as  the  moving  creditors 
alleged,  not  having  any  power  of 
attorney  from  the  firm  authorizing 
him  to  execute  the  assignment: 

HeMf  That,  as  it  was  not  alleged  that 
the  other  partners  did  not  consent 
to  the  assignment,  the  motion  must 
be  denied,  for  the  making  of  the 
assignment  with  their  consent 
would  be  an  act  of  bankruptcy, 
even  though  the  exe  ution  of  the 
assignment  were  defective ; 

That  the  levies  of  execution  by  the 
creditors  applying  to  intervene  after 
the  filing  of  the  petition  gave  them 
no  greater  right  to  intervene  than 
creditors  at  large  have.  Lawrence* s 
Ccutej  4 

2.  A  creditor  of  a  bankrupt  opposed 
his  discharge,  on  the  ground  that 
he  had  made  a  conveyance  of  real 
estate  to  his  wife,  with  intent  to 
hinder,  delay  and  defraud  crediton, 
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ftod  introduced,  at  evidence,  the 
record  of  a  decree  in  a  suit  in  a 
Slate  court,  between  sucli  creditor, 
as  plaintifT,  and  defendants,  of 
whom  the  l)anknipt  was  one,  de- 
claring; such  conveyance  void,  as 
airainnt  the  plaintiiT.  as  nmde  with 
int<ni  to  liinder,  delay  and  defraud 
credilors: 

Htld,  That  such  decree  was  not  con- 
clusive, as  an  adjudication  between 
the  suine  parties,  establishing  the 
fraudultut  character  of  the  convey- 
ance; 

The  conveyance  was  held  by  the 
court,  on  the  facts,  to  have  been 
made  with  intent  to  make  a  provi- 
sion for  his  wife,  in  fmud  of  his 
creiilors.     tiumner'tt  Ciue,  34 

S.  B.  proved  a  claim  apainst  a  bank- 
rupt. Before  the  bankruptcy  pm- 
ceeiiiniTJ*  were  conirnenced,  the 
biukrupt  had  sued  B.  lor  a  debt, 
and  B.  had  set  up  said  claim  in  de- 
itiKV.  as  a  (lisiiuct  cause  of  action 
ai^unsi  the  bankrupt.  Tho  suit  was 
intd  after  the  adjudication  of  bank- 
ru;U\v,  and,  on  the  trial,  1$.  oflfered 
DO  1  vidence  in  suj>port  of  such  de- 
ft TaV,  and  the  bankrupt  had  judg- 
n:tni  aumiiist  B.  The  assignee  in 
ttt^kn;:soy  was  not  a  party  to  the 
»>;.«  tit  set  up  the  judgment  as 
*r.  t*^-yr^I  a^raiast  the  proving  of 
•  r.  .  A..^  i  y  B : 

i:     \    r.;^:   it   was  D-^  an  estoppel. 

9^9lz  M%i  >  1  r." >/»  / v*:/." %  •«  • ;« ,      3:? 

4.     K  "rrx-K  a  r^^'.-iarv  sfrsir^njent 
V  v'  .  :  f  ;^-^  I^-tI;  v>f  L;<  crt>ii- 
\*"S>      a:  ?r  :,a;  a::  r\rv-:lv«a  m^s 
vnvr    .e  lie  rr  :vr:t*   atss^jT^ea 
Ml   1^.     tr  •     X    %   Tr',Z    :=    t«\nk- 


in  his  favor.  The  aasigiiee  in  bank- 
ruptcy had,  in  a  suit  asaiost  C. 
set  aside  the  assignment  from  B.  to 
C,  as  being  in  violation  of  the 
bankrupt  Jaw.  The  sheriff  then 
applied  to  tlie  bankruptcy  coon  to 
pay  him.  on  the  execution,  the 
proceeds  of  the  sale : 
Held,  That  tlie  assignee  in  banknipi- 
cy  derived  his  title  through  G-,  and 
waa  estopped  by  the  judgnient; 
that  the  lien  of  the  execuiion  was 
valid,  and  that  the  ^herilF  was  en- 
titled to  Ix*  |>jiid  the  p^x^ecds  of 
the  sale  to  the  extent  of  the  iicn. 
BeiMnt/iOi  and  HfMrAfCs  Ciue,  42 

5.     On  the  2Sth  of  June.  1875.  the 
firm  of  W.  <fc  Co.  maile  a  voiuntary 
assicnment  to  L.     Thereafter  K.  & 
Co.;  H.  W.Jf  Co..  L.&Co.andC.& 
Co.  obtained  judpnents  against  W. 
&  Co.  and  issued  executions,  under 
which  the    sheriff    levirti  on  the 
goods  formerly  belonging  to  W.  & 
Co.  and  then  in  the  possession  of 
L.   as  assignee.      L.   uolitied   th<» 
slieriff  of  his  claim  and  the  sfaeriff 
called  on  the  execuiion  credilors 
for  indemnity,  which  each  of  them 
gave,  and  the  sheriff  proceeded  to 
sell  the  goods      Before  the  sale,  C. 
&  Co.  notified  the  sheriff  that  they 
withdrew  me  indemnity  which  they 
had  given  and  that  he  most  pro- 
ct-evi  only  by  virtue  of  the  direction 
endor?^  on  their  execuiion.    The 
S'.eriff  sold  the  property  for  $2606. 
which  he  applieti  on  the  executions 
of  K.  &  C*'».  and  L.  &  Co.  andre- 
tume«i     the     others     unsatisfied 
TiKTtrafter,  on  the  3d  of  September, 
1^7.1,   prmtt^iiijs    in    bankruptcy 
wen*  Oi'>nimeacei  a^»inst  W.  &  Co. 
bv  o?!.er  credilors.  the  act  of  bank- 
mptcy  alleg*ed  being  the  making  of 
•thf    v:!ua:ary   assignment   to  L. 
T:;rv  S:  ir.i:  aJjmlg^  bankrupts  and 
as  assiiTiee  iiavin^  l)een  appoint- 
t^i.  :>r  ~>«i  a  bi  1  in  equity  against 
L  ar>i  soiiast  ihe  execution  credi- 
wrs  ::  sei  asiie  ihe  assignment  to 
I^   ai^i  :o  c:».iip;ri  the   execution 
CTY*!..:  c«  :o  a^x"->iai  lo  him  for  the 
re  c^r:v  laken  ODder  their  execa- 

.=?  1  Tii:  :b*  u:>  of  the  asagnee  in 
'^CTT  reeled  back  to  the 
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time  of  the  milking  of  tlie  volun- 
tary assignment,  and  that  the  inter- 
vening levies  of  the  judgment  cred- 
itors were  therefore  cut  oflf ; 

That  the  sheriff  and  the  judgment 
creditors,  except  C.  &  Co.,  must 
accoimt  for  the  property  taken  un- 
der their  executions ; 

That  as  to  C.  &  Co.  the  bill  must  be 
dismissed,  because  the  sale  was  not 
their  act ; 

That  L.,  having  done  all  that  he  was 
bound  to  do  to  protect  the  property, 
was  not  liable  to  account  for  the 
property  sold  on  execution. 

Held,  also,  that  as  the  evidence  proved 
only  that  the  assignment  was  void 
under  the  bankrupt  law,  the  assig- 
nee was  not  estopped  to  deny  that 
it  was  absolutelv  void  under  the 
law  of  New  York,  by  the  fact  that 
il  was  averred  in  the  creditor's  peti- 
tion to  have  been  made  wiih  intent 
**to  hinder  and  defraud  creditors," 
especially  as  the  petition  averred 
also  as  an  act  of  bankruptcy,  that 
it  was  made  in  contemplation  of 
insolvency  and  to  defeat  the  bank- 
rupt law,  and  the  adjudication 
may  have  been  decreed  under  this 
last  averment. 

It  tetms  that  the  averments  of  the 
creditor's  petition  as  to  the  act  of 
bankruptcy  are  not  conclusive  on 
the  assignee.     Lindon  v.  IjewiM^  49 

See  Costs,  1. 

Bill  of  Parti oulabs. 

BILL  OF  DISCOVERY. 

See  Production  of  Books  and 
Papsrs,  2,  8. 

BILL  OF  LADING. 

1.  v.,  the  master  and  owner  of  a 
canal-boat  at  Oswego,  employed  F.  & 
Co.  to  procure  for  him  a  cargo,  and 
F.  &  Co.  arranged  with  H.  R.  & 
(  o.,  the  proprietors  of  an  elevator, 
to  give  the  boat  a  load  of  grain  for 
New  York.  F.  &  Co.  gave  V.  an 
order  on  H.  R.  &  Co.,  for  the 
grain  and  he  went  to  the  elevator 
and  loaded  his  boat.  F.  &  Co. 
then  made  out  a  bill  of  lading  in 
two  pares,  which  were  signed  by 


V.  and  by  F.  &  Co.,  each  keeping 
one  part.  It  consigned  the  cargo 
to  \\.  in  New  York,  and  author- 
ized him  to  detain  the  l)oat  at  the 
rate  of  |53.00  a  day  for  thirty  days, 
and  thereafter  at  the  rate  of  $2.00 
a  day  till  the  first  of  April,  and 
from  that  time  demurrage  was  to 
be  allowed  at  the  rate  of  2^  per 
cent  per  day  on  the  freight.  After 
V.  had  left  with  his  boat  F.  &  Co. 
received  from  H.  R.  &  Co.  blank 
forms  of  bills  of  lading,  ^hich  dif- 
ferred  from  the  others  as  to  the 
rate  of  demurrage  after  the  1st  of 
April.  F.  &  Co.  tilled  up  and 
signed  these  bills,  naming  H.  R.  & 
Co.  as  shippers,  and  sent  them  to 
11.  R.  &  Co.  and  tliey  forwarded 
one  of  them  to  VV.,  to  whom  they 
consigned  the  grain.  VV.  never  re- 
ceived the  bill  of  lading  which  V. 
had  signed  and  delivered  to  F.  & 
Co.,  because  they  had  sent  it  to  S., 
to  whom  they  had  made  the  freight 
and  demurrage  payable,  as  security 
for  advances  made  by  them  to  V. 
The  boat  not  having  been  dis- 
charged till  April  16th,  V.  filed  a 
libel  against  W.  to  recover  demur- 
rage from  April  1st,  according  to 
his  bill  of  lading.  The  difference 
between  the  two  bills  of  lading  was 
accidental : 

Held,  That  the  first  bill  of  of  lading 
must  be  held  to  be  the  contract  be- 
tween the  parties,  and  that  W. 
should  have  been  put  on  inquiry  as 
to  the  contract,  from  the  fact  that 
his  bill  of  lading  did  not  purport  to 
be  signed  by  the  master  or  by  any 
one  authorized  to  bind  the  boat; 

That  V.  was  entitled  to  recover  the 
demurrage  claimed.  Vandover  v. 
Wilmot,  223 

2.  A  piece  of  marble  statuary  was 
shipped  at  Leghorn  on  board  a 
bark,  packed  in  a  wooden  case,  to 
be  carried  to  New  York.  It  had 
been  packed  at  Carrara,  and  brought 
tcT'Leghorn  in  a  lighter.  A  bill  of 
lading  was  given  for  it  by  the  bark, 
acknowledging  the  receipt  of  the 
case  in  good  order,  * 'measurement 
and  contents  unknown,"  and  ex- 
cepting perils  of  the  seas.  On  the 
discharge  of  the  case  at  New  York, 
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it  wu.  extemaDy,  in  good  oondi- 
u  -n,  hit  a  ra;:;inz  was  beard  in  it, 
aL-1  >n  «»'*-!jia«:  it  tlie  staiuaiy  waa 
l-;'«i:-.  \f  (»r»K*'n,  and  the  bark 
«%•  .:'»-  *^\4<ir  fh«'  daniajp.  The 
<*a**-  «  v*  ;»'»'Te!  ti»  have  l>een  well 
tr.  m  -1  T:i'-  J«ark  nit* I  with  heavy 
«  a''.»'r  ^t'i  :l«^  {•a^^'^ze: 
Z/'  \  i:.  r  lb*'  l.-init-n  waa  on  the 
••,•-'  1-.:  :  •  •^'i  »w  'tiai  ihf  sianianr 
■•»-:'  ^••i^"'l"»n  wli<-n  it  was 
C'  Iwr-  1  :  •  tli*r  t'trk:  and  that  in 
:Jr  A  -^  -r  '*i  f 'K  h  pr'V»f.  and  on 
iii?  rr«  :  •»/  J*""!  s:'»wajre  of  the 
r*!*  a-  i  'f  f*-r  «  '>f  th-  sieas,  the 
v**-<.  -«  H"  r.  ■!  lia*  le  far  the  dam- 
age.    2  ^  r.  cvrtz^  7*.,  228 

X     "P*  :.  \<*rr  of  a  vt-ssel  fil*d  a  libel 
ac:...-.*:  •::-  '^  »-<;rnfe  of  1*7  casks  of 

*  -  :  r*v  •'^rT  irtizhx  f'v  brineins: 
:•  .  :r  ::  K  o :  iii ^  to  New  York. 
T--    »'  -».j^re  se:   up  i:i  defence 

•  ..^  *r  -.  ra  ;■  :Le  ca^ji^  wrrv  bruken 
tv  rta*  =  '^  r-ai  so^aire,  and 
^^^  r  .•>.:>- '5^  :o  a  i!Tva:er  value 
iLiZ  :>f-  fr-.j:.!,  >f«^  :  and  he  also 
5^:  -r  a  usz-r  of  ptrf - TTf-ance  of 
a::  jltt-. -t-*'*.  ir-  ?<::i»-  :hv claim  for 
\:r.  '.^-^  ::  i^  i:  »  .-f  fn-:rfit  wiih- 
.•..;  :--^-^-«.:.  I;  av'!*:arpi1  that  the 
'^'*.  •  •  -r:  ••-^-rvi  tr-  win*-  of  Lis 
«.■*  "T.-s:*  ■  ::l:5  a:  Xf;>*A-:t,  in 
r-»i   A.-  Is. 

^-^  ;o  'c  ir-s  i^j^.-^,  lo  be  ship- 
r*-*:^  i.r«t  ';>*  r>r  ^^rs  s^:r>-"d  it  liv 
'iK  sz.k  '.z  :*  m-:h  iLeliV-laat 
"•a*  -   k^rr,  i;>:  :>  £  a  '^IV.  of  lad- 

'^  "•  .  - :  *  tf  \ . -:  .-•  -i  •  M15  iScienc y 
-«^  *,«tiTk>o*,  ^xxx,:*-,  ^  rriiia je  aad 
"*  -  s  ."c  ".-  Sena."    "n">r^  was  prof 

c  4r>*:  s  *vrr  -f  ;be  casks  and 
*Nt  •>:  T-r-^js:.  T/^  u::h  heavy 
*  ^  V  ■  i--..-^  wi.:h  a  ajHS?  was 
h  X-;  y«:  .  II,  ar»i  -i  ihe  t;atcb^ 
N  .c  ..X  :  .i  ^TY.-al  -x  the  casks 
^--^  •  .^r'..  'r-«Kfr      T>»  retsrk*n^l- 


^    ""^    >L:rT*t  1    by    first 
T-tv  ftn:  it  to  i^osier- 
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limiting  the  carrier's  liability,  tod 
the  bill  of  iadlnz  was  the  usoai  form 
used  by  that  line  of  steamers: 

That,  on  the  eTidence.  the  breakage 
of  the  casks  was  due  to  perils  of 
1  he  sea  or  imperfection  of  the  pack- 
ag-s: 

That  there  was  no  proof  of  an  accord 
ani  satisfaction  which  woald  have 
di«?'-iiar.re*l  the  claim  for  freight; 

That  the  tender,  made  after  suit 
brou-rht,  could  not  avail  the  re- 
spoudent,  as  it  did  not  include  Id- 
t<;rvsi  and  costs,  and  the  monev 
liad  not  been  deposited  in  couit,  as 
required  by  the  rales  of  the  court  : 

That  the  libellant  was  entitled  to  a 
decree  for  the  amtouni  of  the 
freighL     Hiuy.  Kempf,  2S1 

4.  On  a  bill  of  lading  stipuladng 
that  the  freight  shall  be  psid  io 
New  York,  'at  the  current  rate  of 
exchange  for  banker  s  sight  bills  on 
London,"  the  amount  of  the  freight 
Iteing  expressed  in  findish  money, 
the  amount  pav^able  is  not  to  be 
calculated  in  gold,  but  in  currency 
at  the  cunrent  rate  for  bills  on  Lon- 
don: 

And  to  this  is  to  be  added  interest  at 
the  New  Y'ork  rate  from  the  time 
when  the  freight  is  payable.  Bus 
Y.  Kempff  864 

5.  The  bill  of  lading  of  a  csigo  of 
coal  shipped  on  a  canal-boat  con- 
tained the  following  clause:    "In 
case  the  consignee  discharges  cargo 
or  any  part  thereof,  he  is  to  charge 
the  master  not  to  exceed  twelve 
and  a  half  cents   per  ton  for  the 
same,  and  to  have  four  full  work- 
ing days  after  due  notice  of  the 
arrivarof  the  boat  at  the  dock  of 
the  consignee."    It  also  provided 
f'K  $10  a  day  demurra^  th»*reafter. 
The  boat  arrived  at  the  dock  of  the 
consignee  and  was  reported.  Other 
N:«!s  were  wailing  to  be  dischaiged 
by  the  consignee.^  The  master  was 
to\d  that   he  might  discharge  his 
cargo,  for  which  he  was  assigned 
dvk-roooi,  but  he  was  also  told 
tha:,  if  he  wished  the  consignee  to 
discharge  his  boat,  he  must  wait 
his  turn.     He  waited  and  was  dia- 
chaiged  in  seven  days  from  bun- 
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porting.  He  was  then  paid  his 
freight  and  gave  a  receipt  in  full 
of  all  demands.  Thereafter  he 
filed  a  libel  against  the  consignee  to 
recover  three  days*  demurrage :' 
Seld^  That  the  discharge  by  the  con. 
signee  was,  on  the  evidence,  an  ac- 
commodation to  the  master  and  not 
an  exercise  of  the  right  to  discharge 
under  the  bill  of  lading,  and  that 
the  consignee  was  not  liable.  Tut- 
tie  V.  The  Albany  and  Bens.  I. 
and  8.  Co.,  449 

See  Damage  to  Cabgo,  2. 

BILL  OF  PARTICULARS. 

The  United  States  brought  suit  for  an 
unpaid  balance  of  income  tax,  al- 
leged to  be  due  from  the  defendant 
during  a  period  of  ten  years.  Among 
other  defences,  it  was  denied  that 
the  defendant's  taxable  income  ex- 
ceeded the  sums  on  which  he  had 
paid  the  tax.  The  defendant  moved 
for  a  bill  of  particulars,  making 
affidavit  that  *^he,  in  good  faith,  in- 
tends to  defend  the  action,  and  that 
he  is  ignorant  of  the  particulars  of 
the  claim  made  against  him,  and 
that  it  is  necessary  and  material  to 
his  defence  that  he  shall  have 
rendered  to  him  a  bill  of  the  partic- 
ulars thereof,  as  he  is  advised  by 
his  counsel  and  verily  believes," 
and  the  district  attorney  made  affi- 
davit that  *it  is  not  in  his  power 
and  to  the  best  of  his  knowledge 
and  belief,  not  in  the  power  of  the 
plaintiff,  to  state  all  the  items  or 
particulars  which  have  to  be  con- 
aidered  in  determining  what  de- 
fendant's taxable  income  was-." 

Held,  That  the  case  was  not  a  proper 
one  in  which  to  order  a  bill  of  par- 
ticulars; 

The  granting  or  refusing  a  bill  of  par- 
ticulars is  a  matter  in  the  discretion 
of  the  court  under  the  circumstan- 
ces of  the  particular  case ; 

In  general,  such  a  bill  is  not  ordered 
where  the  matters  of  which  infor- 
mation is  thus  sought  are  peculiarly 
within  the  knowled^  of  the  de- 
fendant or  more  within  the  defend- 
ant's than  the  plaintiff's  knowledge, 
or  where,  from  the  nature  of  the 


case,  the  plaintiff  cannot  be  reason- 
ably  expected  to  be  able  to  give  the 
items  of  his  claim  with  certainty. 
Whether  a  delay  from  April,  1878, 
when  the  demurrer  to  some  parts  of 
the  answer  was  final Iv  disposed  of, 
tDl  September,  1879,  when  this 
motion  was  made,  would  be  fatal 
to  the  application  for  a  bill  of  par- 
ticulars, if  defendant  were  other- 
wise entitled  to  it,  or  whether  such 
application  should  be  denied  be- 
cause at  an  intervening  term  of  the 
court  the  defendant's  counsel  had 
announced  that  they  were  ready 
and  desirous  to  go  to  trial,  qtutre. 
The  U.  8.  v.  Tilden,  547 

BOND. 

See  Practiob,  3,  4. 
Safk  Rktubn. 

BROKER. 

See  Bill  of  Ladino.  8. 
Lien,  4. 

BOTTOMRY. 

A  bark  belonging  in  Nova  Scotia  ar- 
rived in  Cape  Town  with  a  cargo  of 
deals.  Her  owner  had  sent  a  pow- 
er  of  attorney  to  a  merchnnt  there, 
but  he  refused  to  act.  Her  master 
becoming  acquainted  with  one  G., 
a  ship  chandler,  and  having  told 
him  that  he  was  to  have  several 
hundred  pounds  in  hand  from  the 
inward  freight,  procured  supplies 
of  him  for  the  vessel  and  advised 
with  him  about  procuring  a  cargo 
to  New  York.  G.  procured  some 
freight  for  the  vessel  and  also  ar- 
ranG:ed  for  the  purchase  of  some 
old  iron  to  be  taken  as  freight.  But 
when  the  inward  freight  was  settled 
up,  It  appeared  that  there  was  but 
£37  coming  to  the  captain  and  that 
he  wouW  not  have  money  enough 
to  pay  her  bills  for  supplies  and 
for  some  repairs  which  were  nec- 
essary. The  seller  of  the  old  iron 
arrested  the  captain  to  recover  the 
price,  whereupon  G.  paid  the  bill 
and  obtained  his  release.  The  next 
day  the  captain  suddenly  died.  G. 
then  advertised  for  a  master  and 
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one  R  offered  his  Bervices  and  was 
accepted  and  took  command  of  the 
ressel.  O.  had  been  credibly  in- 
formed that  the  mate  was  not  a 
proper  man  to  take  the  command. 
Advertisements  were  then  issued 
for  a  h)an  of  money  on  bottomry, 
but  none  ^ere  offered,  and  G..  who 
had  himself  alarire  bill  for  supplies, 
paid  the  other  bills  of  the  vessel 
and  took  an  instrument  signed  by 
R.  as  master,  as  a  bottomry  bond, 
and  also  bills  of  exchange  for  £687 
I6s  1  Id,  on  B.  of  New  York  (who 
was  the  equitable  owner  of  her), 
payable  at  seven  days'  8ij<ht.  The 
vessel  having  arrived  in  New  York 
and  the  bills  of  exchange  not  being 
paid.  G.  lilK'lled  her  to  recover  the 
anu'unt  of  the  K>nd.  The  regis- 
tei^  owner  appeared  as  claimant 
and  cx-»ntested  the  bond : 

Hfid,  That  it  is  essential  to  a  bot- 
tiMi.r}-  N>nd  that  payment  of  the 
siun  k'ouretl  be  conditioned,  on  the 
safe  arrixal  of  the  vessel: 

That  wl.i'.e  the  question,  whether  this 
characteristic  is  to  be  found  in  the 
instni'r.tnt,  must  be  determined  by 
the  tenus  of  the  instrument  without 
TWini  to  extrinsic  eviilence,  it  is 
sui^.cieni,  if- on  the  whole  instru- 
ment, the  intention  of  the  lender  to 
take  the  risk  apix'ars: 

That  this  inslrumenl  was  a  bottomry 
Nvmi.  Nx^austN  althouirh  there  was 
a  pi\> vision  in  it  that  in  case  the 
I  ir.s  v^f  exc*iiinsr.»  were  not  accepted 
aTxi  pa-vi.  the  b-^nd  should  become 
due.  yet  there  was  also  in  it  a  con- 
d::i  »n  that  G,  sh^nild  assume  the 
risk  of  the  voyaj^\  and  the  two 
cv^rui'^^*^^  r!^"'^  ^^*  taken  ttnrether: 

That"  a>.h  nijh  the  \\\^\  did  not  alleee 
iha!  tht»  n.asttT  had  made  efforts 
wttUxHU  suoit«s  to  pnx^ure  advan- 
ce* vM:  the  on^iit  of  the  vessel,  yet 
a$  i;  avemxi  th:it  he,  bavins:  no 
i^iu T  n  eav.s  M  prvxMirins:  the  mon- 
ey. K^rn^x\t\i  the  iv.oney  on  lK>t- 
uxrn*  after  duy  and  publicly  ad- 
v.r .sj-^s:  ThtntVr.  and  the  lil>el  had 
:\^  Nvn  «'\iVp:oii  to.  the  obit^tion 
to'.S  ivi  !Vr  r. ^  o^ntsining  that 
iVt  1-H^^n  hA  i  Nvn  1^  aivi^l : 

T^.HT  iJ  »^  r.vvre  ppv^^r  pleatlm?,  if 
t^<■  V*'*  '  a**t  of  a  vessel  i^i^jtvt  lie- 
aius^^  ;iie  luaster  of  his  veeselfaUed 


to  communicate  with  him  before 
taking  up  money  (m  bottomir,  that 
he  should  aver  by  way  of  defence 
that  the  circumstances  were  such 
as  to  require  such  communication ; 

[  That  under  the  circumstances  of  this 
case  the  bond  was  not  made  void 
by  the  failure  to  conununicate  with 
the  owner; 
That  although  the  libellant  had  acted 
incautiously  in  advancing  his  mon- 
ey to  pay   some    charges,    which 
were  not  proper  to  be  Inserted  in  a 
bottomry  bond,  there  was  no  ground 
for  charging  him  with  bad  faith; 
That  a  party  who  has  supplied  a  ves- 
sel,  or  advanced  money  on  the  per- 
sonal credit  of  the  owner,  cannot 
afterwards  turn  it  into  a  maritime 
lien  on  the  vessel  by  taking  a  bot- 
tomry bond  for  it,  but  advances 
made  and  supplies  furnished  on  the 
credit  of  the  vessel  may  be  turned 
into  a  subsequent  bottomry ; 

That  though  no  agreement  was  made 
with  G.  at  the  time  he  b^gan  to 
supply  the  ship,  as  to  how  be  wss 
to  be  paid,  he  undoiibtedly  sup- 
posed from  the  master's  statement, 
which  was  untrue,  that  the  master 
would  have  funds  to  pay  him,  and 
the  owner  could  not  now  take  ad- 
vantage of  such  mis-statement,  and 
the  supplies  furnished  by  G.,  while 
the  effect  of  that  statement  contin- 
ued, were  properly  included  in  the 
bond; 

That  the  following  items  were  not 
proper  to  have  been  included  in  the 
bond,  VIZ:  (1),  The  amount  paid 
for  the  old  iron  and  the  costs  of  the 
suit.  (2),  Money  f  umislied  to  the 
master  but  not  proved  to  have  been 
used  for  the  ship  or  loaned  for  the 
ship's  use.  (3),  Items  for  personal 
expenses  of  iJie  master,  for  cab  hire 
and  for  liquors.  (4),  Commissions 
on  the  libellanl's  own  bill  of  sup- 
plies. (5),  Cash  for  a  set  of  scales, 
weights  and  measures,  not  shown 
to  1»  necessary  for  the  ship.  (6), 
Items  of  luxuries  in  the  libellant's 
bill  of  supplies ; 

Thit  the  following  items  were  proper- 
ly included:  (1),  Commissions  for 
procuring  freight.  (2),  Stevedore's 
bill  for  taking  cargo  on  board.  (8), 
Funeral   expenses  of   the  fonner 
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master.  (4%  Advertising  for  a  mas- 
ter, for  bottomry  and  for  bills 
against  the  ship.  (5),  For  drawing 
the  bottomry  bond  and  stamps  on 
it.  (6),  For  a  butcher's  bill,  the 
items  of  which  were  not  given  but 
which  were  shown  to  be  correct. 
(7),  Expenses  of  survey  and  cost 
of  repairs; 
That,  owing  to  the  libel lant's  having 
included  m  the  bond  unauthorized 
charges,  and  insisted  on  its  pay- 
ment in  full,  and  filed  his  libel 
without  affording  the  owner  of  the 
vessel  a  reasonable  time  to  examine 
into  the  question  of  the  amount 
really  due,  the  court  would  not 
award  him  costs.  TTie  Edward 
Albro,  668 
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CHARTER. 

1 .  Where  a  vessel  is  to  have  '  'dispatch 
for  discharging,**  the  time  to  be 
allowed  is  measured  by  the  capacity 
of  the  vessel  to  deliver  the  cargo. 

Under  a  charter  containing  such  a 
clause  a  vessel  arrived  at  Havanli 
with  a  cargo  of  paving  stones, 
which,  by  the  rules  of  the  port, 
were  to  be  discharged  at  the  mole. 
Her  master  reported  to  the  conrig- 
nees  on  April  4,  but,  by  reason  of 
its  being  Passion  Week  and  the 
crowded  state  of  the  mole,  she  was 
not  brought  up  to  the  mole  till  April 
14,  when  she  was  moored  bows  on, 
and  the  stones  discharged  on  a  stag- 
ing. The  master  coi2d  have  dis- 
charged the  cargo  over  the  side  of 

I  his  vessel  in  five  days,  but,  in  con- 
sequence  of  discharging  over  the 
bow  and  of  custom  house  regula- 
tions as  to  discharging,  the  vessel 
was  not  discharged  till  April  24th. 
The  master  of  the  vessel  claimed 
demurrage  and  that  some  errors  in 
the  vessel's  account  should  be  cor- 
rected, which  was  refused  by  Uie 
consignees,  and  the  vessel  remained 
in  port  pending  this  dispute  till 
May  3d; 

Heldy  That  the  vessel  was  not  entitled 
to  demurrage  after  the  discharge 
was  completed ; 

That  the  vessel  was  entitled  to  de- 
murrage for  all  the  time  after  she 
was  reported  till  she  was  discharg- 
ed, less  five  days ; 

Thiit  the  vessel  was  not  chargeable 
with  the  expense  of  the  sta^ng 
or  extra  expenses  caused  by  dis- 
charging over  the  bow,  because  the 
charter  agreed  that  the  cargo  should 
be  received  within  reach  of  the  ves- 
sers  tackles ; 

That  the  consignees,  having  made  an 
advance  to  the  master  wmch  by  the 
charter  was  to  be  free  of  commis- 
sion, could  not  claim  a  oonamisdon 
on  it  by  reason  of  having  made  the 
advance  before  they  were  required 
to  do  so.    Sleeper  ««.  PtUg.        181 

2.  A  charter  provided  that  freight  was 
to  be  paid  on  the  cargo,  which  con- 
sisted of  lumber  and  timber,  at  so 
much  *'per  M.  inch  board  mea^- 
sure:" 


71 -^ 


INDEX. 


//  .*  ?.  T^a:  \he  nicaniog  of  the  char-  ' 
It' r  mas.  ih,«  all  xhe  limJ»er  carried 
m  •%.*  ;  .  i»iT  frri  jht,  exct'pt  only  the 
^  /IS  .-;  >;•.*  ks  wh*-n»  Ihe  end*  were 
ryx  s.t.iAiv.  \\S.<ti<i'*'>/  Timber,  86 

^  I- .  a*  ajf  ni  ft^r  the  owners  of  a 
Vra^-.-tUj:.  c-'PtViretl  wiih  T.,  in 
r>  It  r- '  i>  %">  a  charier  of  the  tug  by 
T  a:  i  .*:htrs.  Tlio  terms  of  the 
<■:•  :  '\:»i':a  turv  Mim*t^  u(x>n  be- 
iwtTr.  ti-ni.  L.  had  insi}iu»d  that 
5*> 'irty  s^«»«iM  N*  sriven  for  the 
ivAN'  fi:  «•!  :ht  ohartvrmoiH'T,  and, 
V.  ;.a\  : -;  pr  inck-il  t>iie  Ix'wis  as 
5i.ri*\.  L.  aiid  r.  met  al  his  office, 
»  r-  r\  ti.<'  chartt TS  were  drawn  up 
*r  :  ::•  :*">'r  ar.d  ^jikmI.  Ijewi^sifm- 
• -^  A>  ^\/' t^sis  aid  ia("h  tiH>k  his 
V^r  ^.  '\\K  tharUT.  Whtu  L.  saw 
;,  -•*:  i.<w!>  Lvi  j^tc^itii  only  as  wit- 
r*>cs.  ^^  •^*>\'i'."»i.  and  dtvlanti  that 
•^'  A'Tiir  sr,  '•.  d  o*  no  farther,  and 
•''i:  *!•  N  c»'  <i»v-j;^i  n,»t  leave  the 
i^^en  ::  '  ?*v.:r.:v  was  jriven.  The 
:»«*:  ::*!  a.rtair  p^ue  to  Hoboken 
;.^  :Axt  in  v^xii  i^r  :he  voyasre,  but  ; 
*-'C  <*v  i-'TT  nM  Ninjj  civen.  she 
w;-  'T  r.  •»  !'.\r:her,  and  T.  and  his  as- 
Av.a:c#  r.  ^i  a':'>'.  a::»in}4  tlieU^at 
;.»  ->iv'*^\tr  K;a::\a,:xj*  h^  ihe  rt-fusal 
o:  :rk*  ^^Hr.<*^s  k^  jvrf^^rm  the  char-  . 
vr 

li    \  T.at  ^vi  tht»  facts,  the  cliarter  ■ 
-•a*  rv"^  vvrvy.tu'y   execuieii.  and 
:.  a;  :iu  a  :i.  n  iVi'.d  nt4  l»e  uiain- 

4  A  x^ -!;!<«-'  x^Tis  v*har»fn:xi  to  2\>  from 
Nf  A  Y.Ov  i,^  ;v  r:5  :n  ihe  SVest  In- 
o:.'S  a::>i  aiok  i»»  Nt  w  York.  The 
0  \-4r:^r  m;is  « \pr*'^s*xi  to  lie  fi>r  the 
vv.'iwj^  v^!  i"t»rryir,r  a  ciit^is  o^m- 
:vi:  V  a:vi  :ht:r  iKx^ftssary  lonts, 
c\\'.  ..\:.  h  r;*^  e:o.  It  prvnided 
tvMT  ;..;•  mM^'ntu  v^f  oharter  money 
a;  »':>;*  t*:M  ot  e^h  niv^cth  and  it 
Kvt'\:  :S*  v*'«>5!*';  *'a?^d  the  nier- 
o*.\^\i..>«-  '.akr.  .^i  Kxini**  to  the  per- 

O::  ;.u-  nr:urv.  v^;  tln^  vt?5S*^L  whi'.e  she 
>fcAS  at  K.,;s^.i:^c.  I-  L,  anil  l>efore 
s:v  x^:as  iv^vxtV.  i'^  Inr  vUt  in  New 
W^cx.  a:\livt\M\-  ary  of  her  i^ann^ 
\^*s  vi  s^h^sr^^Ai,  :ht*  o>\rer  of  the 
xvswl  :*,t\i  a  >.".v'  to  rxxwtr  a  l«l- 
aiNv  ot  oh  ;~:or  k^v^ihv  diie  and  ai- 
!ach<\i  :!j^'  *vrA>a::diwaphenialia 


of  the  circus  company  on  board. 
Th«  charterer  excepted  to  the  libel : 

Hcld^  That  the  property  attached  na? 
eargo^  on  which  the  Uen  for  charter 
money  was  given  by  the  charter ; 

Tliat  the  clause  in  the  charter  making 
the  charter  money  payable  by  in- 
stalments,  at  a  place  where  the  Te»- 
sel  would  not  probably  be  when  the 
time  of  payment  arrived,  did  not 
destroy  the  lien  on  cai;go  given  by 
the  charter ; 

That  the  failure  to  pay  the  monthly 
instalments  due  before  the  filmg  of 
the  libel  was  a  breach  of  the  char- 
ter, and  tlie  owner  of  the  vessel  had 
a  lien  on  the  cargo  for  his  security ; 

That  the  libel  was  not  prematurely 
filed,  and  the  libellant  was  entitled 
to  recover.     Fonrieen  Horhet,   358 

5.  S.,  the  master  of  a  schooner,  char- 
tered her  in  Jacksonville,  Florida, 
to  D.  and  B.,  to  carry  a  cargo  of 
lumber  to  Cape  Haytien,  "char- 
terers to  pay  all  the  vesseFs  port 
charges  at  Cape  Haytien,  including 
pilotage,  consurs  fees,"  etc  The 
vessel  took  the  cargo  and  delivered 
it  at  Capa  Haytien  to  L.,  the  con- 
signee named  in  the  bill  of  lading, 
who  was  a  contractor  for  the  build- 
ing of  a  dock  for  which  the  lumber 
was  destined,  and  who  had  an  agree- 
ment with  the  Haytian  Government 
that  vessels  coming  to  the  ports  of 
Hayti,  laden  exclusively  with  ma- 
terials for  the  dock  and  clearing  in 
Itallast  for  a  foreign  port,  were  ex- 
empted from  tonnage  dues.  This 
ajCTeement  was  not  known  to  either 
of  the  parties  to  the  charter  before 
the  arrival  of  the  vessel  at  Gape 
Havtien,  and  before  her  arrival  the 
master  had  executed  another  char- 
ter to  take  a  cargo  from  Miragoane, 
another  Haytian  port  By  the  laws 
of  Hayti  the  schooner,  before  clear- 
ing from  Cape  Haytien  for  Mirago- 
ane, was  bound  to  pay  $381  of  ton- 
nage dues.  The  master  claimed 
that  under  the  charter  the  charterers 
were  bound  to  pay  the  tonnage  dues, 
as  lx»ing  '*  port  charges."  "fte  con- 
si  imee  refused  to  pay  them  except 
by  dt-ducting  them  from  the  freight. 
This,  therefore,  he  did,  and  took  a 
n?ceipt  for  the  rest  of  the  fitig**^ 
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money,  which  read  that  it  was  '^  in 
full  for  freight,  *  *  ♦  less 
advances,  tonnage  dues,  etc.,  paid 
for  my  account,"  which  the  master 
signed  and  he  also  made  a  protest 
against  the  deduction.  The  master 
then  filed  a  libel  against  the  char- 
terers to  recover  the  $881 : 

Hfld,  That  the  tonnage  dues  payable 
at  Cape  Haytien  for  the  cargo  to 
be  taken  on  board  at  Miragoane 
were  port  charges  payable  by  the 
charterers ; 

That,  tlie  parties  being  ignorant  of 
the  consignee's  agreement  when  the 
charter  was  made,  their  rights,  un- 
der the  charter,  were  not  affected 
by  it  ; 

That  the  presumption  would  be,  not 
that  the  vessel  was  going  to  leave 
Cape  Haytien  in  ballast,  but  that 
die  would  take  an  outward  cargo ; 

That  the  giving  the  receipt  did  not, 
under  the  circumstances,  constitute 
an  account  stated  between  the  par- 
ties, and  that  the  libellant  was  en- 
titled to  recover. 

Smith  V8,  Drew  d  BucH,        614 

See  Sale  of  Cargo. 

CODE  OF  PROCEDURE. 

See  Production  op  Books  and 
Papers,  1. 

COLLECTOR. 

See  Prodtiotion  op  Books  and 
Papers,  3,  4. 

COLLISION. 

I.    Steam  Vessels. 

1.  A  boat  of  the  Brooklyn  Annex 
line  running  from  Jersey  City  to 
Fulton  street,  Brooklyn,  came  in 
collision  with  a  barge  in  tow  of  a 
tug  coming  down  the  East  River 
Just  outside  of  the  piers.  As  a  con- 
sequence of  the  collision  the  ferry- 
boat sank,  and  suit  was  brought  for 
damages;  the  same  person  appeared 
as  claimant  for  both  tug  and  tow 
when  they  were  both  libelled,  and 
gave  a  single  stipulation  for  value 
to  stand  for  both  vessels,  by  con- 
sent: 


Held,  That  the  tug  and  tow  were  in 
fault,  and,  under  the  practice 
adopted  in  giving  a  single  stipula- 
tion for  both,  it  was  not  necessary 
to  decide  which  of  them  was  in 
fault,  if  only  one; 

That  it  was  negligence  in  the  tug  and 
tow  to  pass  so  close  to  the  piers 
and  contrary  to  the  statute  of  the 
State  in  regard  thereto ; 

That  it  was  negligence  for  the  tug  to 
take  her  tow  between  the  ferry- 
boat and  a  boat  of  the  Fulton  Ferry 
as  she  did,  when  any  swing  of  her 
tow  in  passing  would  have  rendered 
a  collision  with  one  or  other  almost 
certain ; 

That  no  fault  of  the  Annex-boat  con- 
tributed to  the  collision ; 

That  she  was  not  in  fault  in  coming 
out  from  her  slip  after  the  collision, 
in  an  attempt  not  to  sink  in  a 
crowded  slip,  but  to  reach  Jersey 
City,  which  failed  because  her 
pumps  would  not  keep  her  free: 
those  in  charge  having  examined 
the  injuries  and  being  of  the  opin- 
ion, at  the  time,  that  she  could  be 
kept  up,  the  effort  was,  under  the 
circumstances,  laudable  and  cannot 
be  held  to  have  increased  the  dam- 
age. 

Motion  for  re-hearing,  on  the  ground 
that  since  the  trial  libellant's  wit- 
nesses testified  differently  in  another 
action,  growing  out  of  the  same 
collision^  was  denied.  The  John 
Cooker  A  James  W,  Eaton,        488 


2. 


A  collision  occurred  in  the  even- 
ing of  October  1st,  1875,  about  off 
pier  1,  East  River,  in  New  York 
harbor  between  two  steamers,  the 
T,  and  the  S.  M.  N.  The  T.  was 
bound  from  pier  5,  East  River,  to 
pier  14,  North  River,  to  lay  up  for 
the  night.  The  8.  M.  N.  had  towed 
a  bark  in  from  sea  and  anchored 
her  between  Bedloe's  Island  and 
the  Battery,  and  was  bound  for 
pier  16,  East  River.  Both  boats 
had  their  lights  set  and  burnints:. 
The  pilot  of  the  T.  averred  that  a 
ferry-boat  having  passed  ahead  of 
him  going  to  the  northward,  he 
ported  his  wheel,  following  her  up, 
and  as  she  passed  him  he  saw  both 
the  red  and  green  lights  of  the  S. 


ym 


:i.«;<*2   .^ 


«•*  tla:5^  lb*  g»ra  .-zt.:  o?  ::«:  T. 

u**  r».i:c  .i  \*tt  &.  M.  N.  l.rw  nr  • 
f*  iui  p-i  bpr  wbrel  *.-£t:*ly 

wt.*  rx  »,••  •!!  a  n.::'r''f,   mri?«^T*-iii 
wiL    foe  'wi.^icjc   kr»2  r».r:f-l  btrr 

^f  i.  T:^  it  »    iiSr-:!::  to  lie':-Te 

^•••^   ■  HI  ■  ^■■■^  **'^   c^r^^   ^^   «r '^  r> 

t2>f  T.  '■"H  A  SLz^'-*  wi^'lr,  he  Sat- 

z.  if  ibe  »c*^-<:r:  '<'  the  i^:''"<  ^f 
Uie  T-  wrre  cje,  be  w»s  iz.  f4uX 
Se^rA..:sif  m$  ft:*:<:  15  be  si  v  li,:^  \he 

ki^  '^rrrc'rf  w-.:ii  \ryr  wh:<;>.  was 


w.t^i  a  star- 


^l.tt^i  «jcr^  i^  5if:o'i  ai  oc<*e 
hi^Y  sc:coed  trki  rvK-keyi.  insfrad 
«  :a:T»4sLi:5  his  55>cr\i : 

:c  ;be  rv:  v^^,  the  S.  M.  X. 
^••rw  rw\?  wL'<t>?s  bef:*^  the  T. 
^•Vw  >"-De.  ar-i  -^ha:  ax  that  tiiae 
ije  f-^ris  Ilct;  of  the  T.  al.>re 
m-fcs  T-.s.:>.  ar.i  iLal  u^e  S.  M.  N. 
c  *  Toc  artsw^fr  tbe  snire  whi*:^  of 

T^J*:  tS*  T-  w*>  s»>>!t  in  fau!:  f  ■<•  the 
r^W  J'.-a*,  440 

Wijtnp  a  ferrr-K«t,   aireadr  in 
aixxik^-  tou.  in  att^snpiing  to 


^-  :2ic«  htr  d- x/k  canie  in  colliswo 
V;*b  a  canal -^•«x  in  tow  of  a  nig. 
ar»i  af'.ervanis  saiik: 
JJ'  <  That  a«  the  sinkinff  oinil'i^ 
.'f  :Le  {erryJ*:*!  was  an  iuenta^'l^ 

s  1*  wL:.:-h    resulied    mas  o-^t  "*- 

q  les:  -3  'wbrtii^   :be  t^is  or  ibe 
'*— '^  *---ia:  was  in  faJl  was  imroa- 


4.  Bly-re  m  fast  sseam^Tai  od  ber 
reiTilir  Pin  'i« -wn  iJje  >'orib  Ri^cr 
io\  xjey  Is'-an^i  was  niiAiojfora 
'.a-i  rz,'  Ofr^ar  th^  HKK'kien  feny. 
ai.i  oiiue  at  full  s^^eed  H-nse  in  w 
til*-  j«itrr».  ar/»i  stnK-k  a  feirr-boai 
jjst  t-^niiz.j  i^'Jt  of  her  slip: 

H^:i,  Thai  the  s-rani**"*!  wiB  in 
fau::  f  ^  ninr-iD^  at  «?jch  hiifb  sflped 
in  thai  I-.-aliiy.  wiih  knowlfnigt  of 
the  |>:is!i»D  of  the  ferry-slip  and 
tLe    f^rvsence    there  of  the  fenr- 

Tta:  the  ferry-hiTat  was  not  10  fault 
f-T  atxempTin^  to  l«rk,  lo  a^oid 
the  <x»'.lisi«  »a.  instead  of  2>>inir  ahead. 

To  ai  tempt  to  pass  a  ferry-slip  at 
S2ch  a  rate  of  sf^*^  as  renders  it 
injj^^sVie  to  stop  in  lime  to  avoid 
hiiTinff  a  ferTT4»aat,  in  cfl^e  one 
sbxild  come 'out,  is  oefii^ence. 
Thf  D.  R.  Martin  and  The  if'*^ 

5.  The  banre  C.  beinir  towed  down 
the  >'onh  River  alonffside  of  tlie 
tuff  D..  came  in  collision  ^^/!  J 
scow  in  t«^w  of  the  tug  B.<  ^'^^^^ 
was  z'^^v.^  lip  the  river.  The  owner 
of  the  l-arse  tiled  a  liM  against  the 
two  tuirs  and  the  scow  to  ^^^^ 
the    d.Hma2es    sustained    by   ^^' 
Each  of  the  vessels  filed  a  separaw 
answt-T.    Each  tug  denied  aoy  "'I 
on  its  pan  and  charge*!  th^^J  ^ 
c  Hisii^n  was  due  to  fault  ^  .}.^ 
oilier  tug.    The  case  was  suh^"  ^ . 
to  the  coun  on  the  pleadings  ^  IV 

Hfld^  That  the  fact  of  the  helP^T 
ness  of  tlie  barge  was  prfm^  J^ 
evidence    that     the    collision    ' 
caused  by  the  negligence  of  ^'^lyj 
the  other  or  both  of  the  tiiiT^  ^j 
was  not  prima  fade  evideiJ^ 
the  negligence  of  either  tug  ^^"^' 
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That  the  answers  of  the  tugs  were 
not  evidence  against  each  other ; 

That  there  was  therefore  on  the  facts 
admitted  no  presumption  of  fault 
against  either  tug ;  { 

That  the  answer  of  neither  tug  admit- 
ted that  the  tug  was  acting  in  vio- 
lation of  the  18th  rule  of  naviga- 
tion; 

That  the  question  whether  that  rule 
imposes  on  the  two  vessels  an  obli- 
gation to  port  the  helm  depends 
partly  on  the  distance  between  the 
two  courses  on  which  the  vessels 
are  proceeding,  and  the  rule  does 
not  preclude  the  vessels  from  pass- 
ing on  the  starboard  side,  if  the 
movement  for  that  purpose  is  sea- 
sonably commenced  and  executed ; 

That  the  libel  therefore  must  be  dis- 
missed against  all  the  vessels.  The 
tfctmes  BoweUy  The  L.  P.  Dayton 
and  The  Number  F<mr,  430 

6.  A  schooner  bound  east  and  a 
steamer  l)ound  west  came  in  colli- 
sion in  Long  Island  Sound  in  the 
night.  Both  vessels  had  proper 
lights  set.  The  schooner  averred 
that  she  was  heading  east  half  north ; 
that  the  steamer  was  seen  ahead  a 
little  on  her  port  bow;  that  the 
schooner  was  kept  on  her  course, 
and  the  steamer  changed  Iter  course 
to  the  southward  across  the  schoo- 
ner's bows,  and  thus  caused  the  coK 
lision.  The  steamer  averred  that 
she  was  heading  due  west,  and  that 
the  schooner  was  seen  ahead  a  little 
on  the  steamer's  starboard  bow,  and 
that  the  schooner  changed  her 
course  to  the  southward  and  ran 
into  the  steamer : 

Heldy  That,  on  the  evidence,  the  story 
averred  on  behalf  of  the  schooner 
was  correct,  and  that,  she  having 
kept  her  course,  it  was  the  duty  of 
the  steamer  to  have  avoided  her, 
and  that  the  steamer,  having  failed 
to  do  this,  was  liable  for  the  colli- 
sion ; 

That,  although  the  schooner  had  no 
lookout  except  her  master,  who  was 
on  her  quarter-deck,  yet  as  the 
steamer  was  seasonably  seen  and 
kept  in  view  and  the  schooner  was 
kept  on  her  course,  there  was  no 
fault  in  reference  to  the  lookout, 


.which  either  charged  the  schoc^ner 
with  the  collision  or  relieved  the 
steamer  from  her  responsibility  for 
it.     The  City  of  Neio  Bedford,     17 

7.  A  schooner  and  a  steamboat  came 
in  collision  in  New  York  Bay  in  the 
day  time.  The  wind  was  strong, 
about  W.  by  8.  The  schooner  was 
coming  up  the  bay,  heading  up  for 
the  Narrows,  and  the  steamboat  was 
going  down  the  bay  to  sea.  The 
libel  of  the  schooner  alleged  that 
while  she  was  coming  up  the  bay, 
heading  about  N.,  she  discovered 
the  steamboat  about  a  quarter  to 
half  a  mile  off,  she  having  been,  till 
then,  hidden  from  view"  by  other 
vessels  which  were  also  coming  up 
the  bay;  that  the  steamer,  when 
seen,  was  a  point  or  two  on  the 
sctiOoner's  starboard  bow,  heading 
about  W.  N.  W.,  and  Imcking  her 
engines ;  that  soon  after  the  steam- 
boat started  ahead  with  a  starboard 
wheel,  on  a  course  attempting  to 
cross  the  schooner's  bow,  but  so  that 
a  collision  was  inevitable ;  and  that 
the  schooner  luffed  to  prevent  the 
vessels  from  coming  together  head 
and  head  and  was  struck  by  the 
steamboat  on  her  starboard  side. 
The  steamboat  alleged  that  she, 
when  going  down  the  bay,  and 
heading  about  S.  by  E.,  met  several 
schooners  coming  up :  that  she  was 
on  the  west  side  of  the  channel 
along  by  the  West  Bank,  and  that 
while  the  schooner  was  on  her  port 
bow,  apparently  about  to  pass  on 
the  port  side  of  the  steam l)oat  as  a 
schooner  ahead  of  her  had  done, 
the  schooner  without  cause  luffed 
across  her  bows  and  thus  caused  the 
collision : 

Held,  That  the  turning  points  of  the 
case  were  whether  the  schooner,  at 
the  time  she  luffed,  had  the  steam- 
boat on  her  port  bow  or  on  her  st:u*- 
board  bow,  and  whether  the  luffing 
of  the  schooner  contributed  to  pro- 
duce the  collision ; 

That,  on  the  evidence,  the  schooner 
had  the  steamboat  on  her  starboard 
bow; 

That  the  allegations  of  the  schooner, 
as  to  the  steamboat's  heading  to  W. 
N.   W.  and   backing,  and    going 


:io 


IKDEX. 


abt'a^l  a^in  ami  r<miinf<  into  the 
jk  U  \^'M  :  .»n  A  MHrU^inl  wIkh'I,  were 
i»»H  i»r^*\t>K  b«rt  \\!'n»  tnimaterial 
»  ..  o^'.Nvis.  iti.'ismiirh  as  it  was  not 
*•  A  "i«^l  \Um  \\w  ?«oh«v»n«'r  did  any- 
!*'    -^  \%r"C  Nr»rx'  sho  lufftHi ; 

T  ^;»  t^M  \\\t'  tvhitjuv.  it  apiH»ared 
I  ^t  la**  ^>nir5*«  of  I  ho  stt'un\lK>at 
mit'i  on  a  '.rK»  faslwunl  of  that  of 
tS*  >*'»,  ^»:vr.  ami  \\vM  her  pilot,  in 
«  v'.»A>  '•-•  c  to  o't  t«»  tho  westward 
*  •  .* «  ■*.;;  *>:m  T.  on^sstnl  ht»r  how» 
yk  .{  u''  'U  rt»\4  ilus  luanoMivn*  when 
t  »  n*  '»*'*  •v<  ti'uo  anil  dislam*!'  for 
S  **;  5o  jvr».^»o  U  : 

r-*:.  -^^^  :V.o  e\bl«niv,  ihe  lurtlnjr  of 
;  \  -i^ ''  >  ;'tT  was  a  nuni'Uu'Ut  in 
«-;->•■  V  ;*  ><  oviUiSutiMvj  to  |>n>- 
vvxv  iV  ix^  vMx^n.  and  that  the 
<v  v»*/\vi:  >\a<  "^k^'o'v  liahlo  tor  the 
v>'  V  '»\  i  S  -\.Tr.'*  ituti  The 
k\    .•:^.  '  849 

5^  \  ^  *--  N^'^'*  V!\V^;nn^lo  oiti-'tMis  of 
;  -  I  •'•  in:  S:-«i:«^  >\HS  *unk  and  i<v- 
«.  \  ••  <f  XI .:h  !-,<r  oH'^o  in  a  ivili- 
».  »»  n  >»  t  <'<a''^«^'-  N»  vv'^rins:  to 
a  *  'v'^  x\s  i^-^a;  Hr.'ain.  ai  s*^a, 
o^^  .V  < A<  t-NJ  'I  1,-v'jj  Kand.  i>n 
t.5s  -  r^:  *r  V>-t  ;T:h.  1<T7.  The 
xk  nI  \\a<  ••^v.  •.Ix'  K  S  K  .  aNnil 
a  '.>iv*  *•'  a  v.*  f  ;o  ihrw  knot 
Nv\  \\  a  i  ^•  'i^  S  v^:».  r  was  on  'ho 
^,t"\x*\:  uv  V  h<a>:::»^  N.  K  hv  K. 
V'A'  <>'*  vc  ,'*,;  ivvn  ni'Kv<r.^:  on  a 
o  >  •^'  V  >x  S  «  S  !r\vn:lH*  I  l^rhu 
<  •'  *  S^*  \1\  lV^\v,  a*  a  s{>T\l  of 
A  V*  -^ixr.^  V  N^;s  av  Ih^ur  r!:tr\» 
xfc^^A.v*^*  !  v  a;  iiv  si:*v  of  iIk» 
sv.    >.  w  >*>.  :  :  <;.yv\   aiorwanis 

V  .\v>,\;  ''\  \  t  \:  ^  >r*  wasNin^r 
^..^A'  .v:  '^^.^  A-'^  v^"-vT  a*vl  ov*::- 

V  ,v>i  -^  .V  V."  ^*'i  a*.  vT  t'u"  \\:'i<'> 
nM  .X-^xW'vT  w*v  h.arv;.  a'M  hvr 
\\  t-s^'  \\:is  Vviv  :;  ;,>"  r"s;a*it  v^f 
v>^  ^vv  K.'  ^^  *T!'  woTX'  i^'\  but 
:  V-  <  s  >  •X'*'  XX a>  ^'-.^rviv^hvc  Iicr  aJ 

xv:  Vv  t  x,  >;>,  <>^\\<\$  *x>  :v>rv'h- 
> ;  r  I  X'  s*\-*^  x;  r/a'c'  ot  il?^ 
«c»  :*^'x«'  w  i*  ,v  Vr  >  r  '^:x  :n  o>c«r^* 
o?    V  ''  "'»>^^  ;.^    ^"*      V  X*  <i^>::xi  ^^j 


;V 


S  i   * 


V-  SI.  i.v-vr   was 


*>-.  v\;  ,v»     V  v'A-Xc^r'l  tv^w   of  ;ho 
:t,v\vtxc.   >'*    «■:'-:•*<  w-as    a*    otxv 

s;a*\\v*-\v      Cv    v*a^\'a r.  was  a*^"» 
*.^  N*.  x\i  ;o  vWix  ;o  :*ic  Nr.xlo?.  aud. 


as  icon  as  he  came,  be  ordered  the 
engines  to  be  stopped  and  reversed. 
The  lookouts  and  the  officere  on  the 
bridge  kept  a  sharp  lookout  for  the 
vessel,  whose  horn  they  beard,  but 
they  could  not  see  the  srfiooner  tHl 
she  was  close  under  the  steamer's 
bows.  The  headway  of  the  rteamer 
was  almost  stopped  at  the  lime  of 
the  collision,  but  she  struck  the 
schooner  on  her  port  side  about 
forty  feet  from  her  stem,  and  the 
schooner,  which  was  loaded  with 
coal,  shortly  afterwards  sank.  The 
owners  of  the  schooner  filed  a  libel 
against  the  owner  of  the  steamer  to 
recover  for  the  loss  of  the  schooner, 
her  freight  and  her  cai^ : 

Held,  That,  the  schooner  having  kept 
her  course,  it  was  the  duty  of  the 
steamer  to  have  kept  out  of  her 
way; 

That,  under  the  circumstances  of  the 
density  of  the  fog,  in  which  the 
steamer  was  navigating,  and  the 
Uabilitv,  in  that  part  of  the  ocean, 
to  fall  in  with  vessels,  the  speed  of 
the  steamer  vas  not  a  moderate 
s|H»eti.  as  slie  was  not  under  such 
ci»ntn>l  that  she  could  be  stopped  in 
time  to  prevent  a  collision  with  such 
vessels  as  she  might  expect  to  meet; 

Tlmt  the  starboartling  of  the  steamer's 
helm  was  proj>er,  but  that  she  was 
in  fault  in  not  stopping  immediately 
u|x>n  iH'aring  the  fog  horn : 

Tliat  the  schooner  was  in  fault  for  her 
failure  to  show  a  torch  light  on 
hoarinirthe  steamer's  whistle,  as  re- 
ipiirwi  bv  the  Act  of  Congress  of 
15^71  ,  16'Stal.  at  Lar^,  p.  459,  now 
$  4.^;i4  of  the  Revisetl  Statutes), 
and  that  the  facts  that  the  steamer 
was  a  Briiish  vessel  and  the  colli- 
sion ^-as  on  the  high  seas,  did  pot 
prevoni  ihen.»sjx>ndent  from  setting 
up  siioh  failure  as  fault  in  ibis  ac- 
Ti>n  : 

WluHiier.  iniiependent  of  the  staiut*' 
it  WvKild  have  U^en  a  fault  awier 
the  general  mari:ia»e  law.  that  tte 
s*'h«\^!UT  fai't^i  to  exhibit  a  torch 
uiivier  ihe*  drv^uir.staaces.  ?*^ 

That,  the  s^^lK>H>er  being  in  fault  m 
iKH  ha\in4:  shown  a  torch,  it  *<*^J 
mx^^asary  t^^  her  to  sbow  that  so^ 
fauh  had  not  coatributed  to  the  col- 
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lisioD,  and  that  she  had  failed  to  do 
80; 

That,  both  vessels  being  in  fault,  the 
damages  must  be  apportioned; 

That  the  owner  of  each  vessel  must 
bear  half  of  the  loss ;  and  that  the 
owners  of  the  schooner  must  b^'ar 
half  of  the  loss  of  the  cargo  and  of 
the  seamen's  effects;  and  the  de- 
cree should  be  that  the  whole  dam- 
ages caused  by  the  collision  be  ap- 
portioned between  the  parties ; 

That  it  was  unnecessary  to  make  the 
owners  of  the  cargo  of  the  schooner 
parties  to  the  suit,  they  being  al- 
ready virtually  before  the  court 
through  the  libellants,  the  owners 
of  the  schooner. 
Leonard  vs.  Whitioill,  638 

S.  Where  a  steam-lighter,  bound  from 
Iloboken,  N.  J.,  around  the  Battery 
to  the  East  River,  and  a  steamsl^Pi 
which  had  come  round  the  Battery 
into  the  North  Hiver  and  was  mak- 
ing for  her  bertii  at  Pier  10,  against 
the  tide,  came  in  collision,  whereby 
the  lighter  was  sunk,  and  her  owner 
libelled  the  steamship,  alleging  vari- 
ous faults  of  navigation : 

Held,  That  only  one  of  the  faults 
charged,  that  of  porting  her  helm, 
could  have  interfered  with  an  effort 
on  the  part  of  the  lighter  to  avoid 
the  steamship : 

That  the  steamship  did  not  port  her 
helm,  but  kept  her  course,  as  she 
was  bound  to  do  under  Rule  18,  and 
having  stopped  and  backed  when 
danger  appeared,  and  let  go  her  an- 
chor, was  not  in  fault  for  the  colli- 
sion; 

That  the  lighter,  having  attempted  to 
cross  the  bows  of  the  steamship,  was 
in  fault,  and  the  libel  must  be  dis- 
missed.    The  Bermuda^  693 

II.    Sailing  Vessels. 

10.  Where  two  vessels  came  in  collision 
near  the  Lightship  at  the  mouth  of 
New  York  Harbor,  the  ship  B.  A., 
sailing  about  north  on  the  port  tack, 
closf-hauled  with  the  wind  WN W, 
and  the  brig  ('.  W.,  sailing  about 
SW,  having  just  chan^d  to  the 
starboard  tack  and  again  putting 
her  helm  down,  in  extremis : 


Held,  That  the  only  question  was 
whether  the  brig  changed  from  the 
port  to  the  starboard  tack  when  so 
near  the  ship  that  the  ship  could  not 
thereafter  avoid  her ; 

That  upon  the  evidence  it  must  be  con- 
cluded that  the  red  light  of  the  brig 
which  should  have  been  brought  in 
view  by  that  change  was  visible  to 
the  ship  at  least  five  minutes  before 
the  collision  and  at  a  distance  of  at 
least  8,000  feet ; 

That  such  a  distance  and  length  of 
time  was  ample  for  the  ship  to  have 
avoided  the  brig ; 

That  the  brig  wafc  not  in  fault  for 
tacking  as  she  did  at  that  distance, 
and  the  ship  was  in  fault  for  not 
seeing  her  red  light  until  it  was 
within  860  feet  and  too  late  to  avoid 
the  collision. 

The  British  America,  417 


11.  A  collision  took  place  in  the  night 
between  a  schooner  and  a  brig,  off 
Barncgat.  The  wind  was  E.  N.  E. 
and  the  schooner  was  sailing  N.  by 
E.  and  the  brig  was  sailing  S.  by 
W.  •  The  schooner  alleged  that  she 
saw  the  brig  a  little  tn  her  lee  bow ; 
that  she  kept  her  course ;  that  the 
brig  luffed  and  came  into  her,  strik- 
ing her  on  the  port  side.  The  brig 
alleged  that  she  made  the  schooner 
a  little  on  her  starboard  bow,  being 
about  three-quarters  of  a  mile 
away,  and  showing  no  light ;  that 
the  brig  then  luffed  about  three 
points;  that  the  schooner  then  also 
changed  her  course  across  the  bows 
of  the  brig  and  thus  caused  the  col- 
lision : 

Heldy  That  the  evidence  of  the  wit- 
nesses on  the  brig  as  to  a  change  of 
course  on  the  part  of  the  schooner 
did  not  overpower  the  positive  evi- 
dence of  the  master  of  the  schooner, 
who  was  at  her  wheel,  that  her 
wheel  was  not  changed,  but  that  she 
kept  her  course ; 

That  what  the  witnesses  from  the 
schooner  testified  as  to  what  they 
saw  of  the  navigation  of  the  brig 
agreed  with  the  evidence  from  the 
brig  as  to  what  she  did,  except  as 
to  the  time  when  it  was  done ; 
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fck  •    '!/•  *  ■  .>^i  «LAari*  of  r<-»«ir*e 

•  •',  i»  •   •  v-r  «m.«  n<4  ••uctaint'd : 

T  *' *  I-  » »   .•'■*    f  :t.«- n  jL*t»-r  »»f  ilie 

*•   ••■•'•»»:•  'ijt-  f"»*;ii  'D  of  ibe 

'■^r  •i'-:  »*#►'  «A*i  *^-n  »a*  nH»re 

••   rv     M  .<:  :;^:.  «*.*   ili**  evi- 

■>-■--    :*•••--<.**»»-»■  'W  of  the 

-•-r  •  .  - '  «- ♦  • ,  "'^  a  i""*-  li«  haul  Ihe 
T  ».-■-?>    *  .   *  \"*^ .  :••  n^j*-  Ikt  by: 

^  •«  -  •■  ■  •  ■  5r  •-*«*  •"'•^■n>i!i«'n  on 

^  ■£.-.•■  -J.  a-  :  :    !h»- <  Ki-jv^f 

'^ '.r**  ^  .  -.J*    L.»  if  Ny  lisiiii^j. 

::<••-»:    :  r»  "     ,:.  n:  •!  ;i^i  •'be  was 

»'."•  :  •>  :r  >aL:.  :v  H  ■•fc,  on  m 
%  -  KT  :.  •  '  j_:  cuLi.  'teiw«-en  a 
«.  :  -^  '--i  '*•':.  r»  T  ".♦  nvr,  anti  fail- 
■  J  >  fl  »  >.  m:*r.:3  :w.»  j*.ipisof 
.    -i*^-  .^  ^*i    'Zi  'Le  «:^r-«r»i  lack, 

tkt     a :--i  "■  .:h  c.%.  a:;  i  sa;.:riff  N. 

il    ri-AT  V   ^»-:   r»-   l(*f   w:r.«i     wiih 

^••'«ji      ffl-c"  %r*»  Ani  !»r:«i  ir»>ins: 

4    ''4    ji.'   c>.  tA-i*  vt^jssri  M>'ir.i:  ibe 

"•*.    r  A'  a   :  '*^'>«v  .f  ;wv'ni:l«rs  and 

»*  -  a:  :!.-:  \l'..r  ^4  o  ^i>:  »n  emk^a- 

»  c-.r>r  ;    av  :  i:h*  r:l;ir.  :hf  srb«:n>- 

T>r    y  r   ~J  :■»  W'-^'warl  under  a 

?«'xrtp  -t-ji  h    -,  ±'A  \tir  >l.:p  !.y  p> 

'  -  -:  « -•^■"a  AT :  -J.:  >.  r  a  f •  n  bt-lni : 

i*'  •:,  T -*;   'Lt   iLji'O:  "(  c«»urse  of 

".-«'  s:  :   »A>  ::  Aie  •>:.;"•  *erai«Iy.  not 

• '  aT... :  a  c<  :<:  -a  bu  lo  <ri>  a^iem 

'*  •--•>  5»  \  •  -^.r,  ar-i  tha;  she  was 

:r  '4  ■  :  !  r  '.Lc  o  Il:<:  n,  n..^  havinir 

^r   :  ~-r  I'  UTV  as  sLr  w:ts   liound 


Vk>>kl  at  anchor. 


t;^      A  Rh  > ->-r  n-^15  lyins:  al  anchor 

***  -  •■'  N  rji   IJivrr.   r.rar  iht-  ft«ot 

^  :^  o^  ■>.  >cr-^:.  Ar>i  wi:hia  A*)  feel 

*^*  "'r"^  ^— ^  *'*  --^  i  i«r.    A  n^alarion 

o;  :it^  :vc5  rr*;..  ::tHl  ihe  ar>chor- 

}  V  v^v  ^  .^5s^  <  ^ :-:;:-  :^>>  U>v\  of  the 

:*v  V*:  ••>•  vi  vk>w     The  vesssel  was 

!r  :u   ^*.>::v.  aixi   Ler  master  was 

*^;-a^^-v     :  :.^  r^x-urat-oa.     The 

^  >v    -rr  .^,:  a  pn^ivr  aiK^L  >r  lidit 

#<:  a-vi  a  ivivr  aroh.^  waich  on 

oxv»..     Tiie  VvU  was  2vV^.     A  tug. 


with  a  barge  in  tow  oa  a  hawser 
anem.  cune  up  the  rirer,  and  the 
master   of   the    tug.   thinking  be 
ci>uld  land  the  barge  at  a  pier  at 
32d   street  better  by   having   the 
harse    alon^ide.   slowed   the   tug 
wh«'n  aUmt  off  23d  street,  and  sig- 
nal k-d  the  Inrge  to  cast  off    the 
haw  SIT.  which  was  done,  and  those 
«m  the  tUiT  Itegan  to  haul  it  in.    As 
the  l-arirt*  came  up  bj  the  tng,  the 
captain  <»f  the  tug  hailed  the  cap- 
tain of  the  banre  to  Uyok  out  for  tlie 
l»arffe  till  he  gr)i  round  on  the  star- 
bf«rd  side  of  her.  and  the  captain 
of  the  large  answertxi  in  substance 
that   he   would.     The  barge  went 
ahead    with    her  own  momentum 
and  the  tide,  and,  while  the  tug 
was    in  the  act  of  making  fast, 
struck  the  schooner  and  simkber. 
t?h<>rtly  l>ef ore  she  struck,  the  cap- 
tain of  the  tug  called  to  the  captain 
of  the  barse  to  starboard  his  wheel. 
The  wheel  of  the  barge  was  star- 
boarded before  the  collision.    The 
owners  of  the  schooner  filed  a  libel 
against  both  tug  and  barge  tore- 
c-'ver  their  damages: 
fffM,  That,    on    the   evidence,   the 
li^rhl  of  the  schooner  was  not  seen 
by  th(^se  on  tbf  baigc  as  soon  as  it 
sh<»uJd  have  l*een,   by  reason  of  a 
negligence  in  looking  out,  her  cap- 
tain ik'ing  at  the  wheel  and  do  one 
else  on  the  lookout;  and  that  the 
helm  of  the  barge  was  not  star- 
boarded as  S4X>n  as  it  should  have 
been; 
That  the  barge  did  not  show  that,  if 
she  had  kept  a  l)etter  lookout,  the 
collision  would  still  have  happened ; 
That,  even  if  the  baige  was  cast  loose 
by  the  act  of  the  tug.  that  would 
not  excuse  her  from  the  prompt 
and  vigilant  use  of  such  means  of 
avoiding  danger  as  she  had;  and 
that  the  barge  was  in  fault,  there- 
fore, and  that  such  fault  contribu- 
ted to  the  collision ; 
That  the  master  of  the  tug,  knowing 
the  speed  of  the  barge  and  the 
strencrth  of  the  tide  and  knowing 
that  the  barge  had  but  two  men  on 
board,  one  of  whom  must  be  en- 
gaged with  the  lines  and  the  other 
at  the  wheel,  ou^t  to  have  let  go 
of  the  barge  at  a  sufficient  diBtance 
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from  the  schooner  to  enable  the  tug 
to  make  fast  to  the  barge  again  be- 
fore she  reached  the  schooner ; 

That  the  tug,  also,  after  casting  off 
the  barge,  failed  to  keep  a  good 
lookout,  and  failed  to  warn  the 
barge  to  starboard  her  wheel  as  soon 
as  it  should  have  been  done ; 

That  the  tug  was  therefore  also  in 
fault,  and  that  such  fault  contribut- 
ed to  the  collision ; 

That  the  schooner  was  not  chargeable 
vrith  a  fault  contributing  to  the  col- 
lision in  anchoring  where  she  did, 
notwithstanding  the  regulation  of 
the  port,  especially  as  it  appeared 
that  vessels  were  in  the  habit  of 
anchoring  where  she  did. 
Tlie  E,  A,  Parker  and  the  John 
NeUwn.  530 

14.  Where  a  vessel  moored  in  New 
York  harbor,  upon  a  storm  coming 
up,  dragged  her  anchor  and,  before 
another  was  let  go,  struck  another 
vessel  at  anchor  astern,  and  did 
some  damage: 

Held,  That  her  master  had  knowl- 
edge of'  the  danger  and  took  the 
risk  of  the  abiUty  of  a  single  anchor 
to  hold  his  vessel,  and  she  was 
liable,  therefore,  for  the  damage, 
no  fault  being  attributable  to  the 
other  vessel.     The  BJloina.         458 

15.  The  steamboat  W.  was  moored 
outside  of  another  steamboat,  the 
O.,  alongside  of  a  pier  at  Hoboken, 
other  steamboats  lying  astern  of 
them.  All  the  steamboats  were 
laid  up  for  the  winter,  tha  W. 
being  securely  fastened  to  the  O. 
and  the  pier.  The  owner  of  two 
barges,  desiring  to  take  them  up 
into  the  slip  to  lie  up,  and  not 
being  able  to  do  so  on  account  of 
ice,  made  them  fast  for  the  night 
alongside  of  the  W*.,  being  told  to 
moor  them  there  by  a  harbor-mas- 
ter, who  was  not  shown  to  have  any 
official  authority  as  to  the  mooring 
of  vessels.  At  that  time  it  was 
kn«wn  that,  with  a  flood  tide  and 
an  easterly  wind,  ice  was  liable  to 
come  into  the  slip  with  great  force. 
Dnring  the  night,  the  tide  being 
flood,  and  the  wind  easterly,  the 
ice  did  come  in,  and  carried  the 
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barges,  and  the  two  steamboats 
alongside  of  which  they  lay,  away 
from  the  pier  and  against  the  steam- 
boats lying  astern,  and  the  W.  was 
injured  by  such  collision  : 

ITeldf  That  the  injury  did  not  arise 
from  inevitable  accident ; 

That  the  barges  were  not  properly 
moored  to  guard  against  a  danger 
which  was  then  to  be  apprehended ; 

That  the  injury  to  the  W.  resulted 
from  the  mooring  of  the  barges 
alongside  of  her  and  that  they  were 
Uable  for  the  damages.  The  Energy 
and  The  M.  F,  Winch.  168 

16.  A  steam-tug,  having  three 
barges  in  tow,  went  into  the  cove 
at  the  foot  of  65th  street,  East  Ri- 
ver, to  take  up  a  fourth.  In  com- 
ing in,  her  engine  caught  on  the 
centre  and  she  drifted  towards  the 
rocks.  The  pilot,  as  soon  as  possi- 
ble, turned  her  head  out  of  the  cove 
and  went  ahead,  but  before  be  could 
get  out,  she  was  carried  by  the  tide 
so  near  the  Point  as  to  run  against 
the  corner  of  a  floating  bath'^ouse 
which  was  moored  to  the  shore 
there : 

Heldy  That  the  bath  house  was  not  a 
vessel ; 

That  the  admiralty  had  jurisdiction 
of  a  libel  filed  by  the  owner  of  the 
bath  house  against  the  tug,  to  reco- 
ver the  damages  caused  by  the  tug  ; 

That  the  tug  was  not  in  fault  for  the 

engine's  catching  on  the  centre,  or 

in  her  navigation  otherwise,   and 

the  Ubel  must  be  dismissed. 

.  The  if.  M.  Brazos,  435 

See  Damage. 

Damages  1,  3. 
Priorities. 
Tug  and  Tow. 

COLLUSION, 

8ee  Jurisdiction. 
Sale  of  Vessel. 

COMMON  LAW  CAUSE. 

A  suit  in  rem  for  forfeiture  of  pro- 
perty by  reason  of  violation  of  the 
Internal  revenue  laws  is  a  **  com- 
mon law  cause, '^  within  the  mean- 
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inc  of  r.  S.  Revised  Statutes,  §  916  j 
irt'^nartin:;  the  Statute  of  1872»  ! 
I  h.  2,V>.  §  <» :  17  Stat,  at  Larp?,  197).  > 
A  (^unniity  of  Manufactured  lo-  | 
,%i4v.#.  447  I 

COMMISSIONS. 

S/t  CusT?*  2. 
Lien  4. 

CONSKJNEE. 

I 

K  UN^TIUCTIONOF  STATUTES. 


I.  In  thf  r.m'itnirtion  of  the  Revised 
>.*•-::»<  of  tlu*  Initeti  Statt^  the 
|rt-t-.iiu  Jioii  is  .li^iinM  an  intention 
I.'  ih:inc<  the  iLtaaini:  of  a  statute 
n  -.  •  a  ••«!  Un  '"rin.  Ami  no  clinnge 
•  ■f  :!>.%!::'>j  ^xi'l  l*e  imputed  to  a 
1 1  t:  fv  'f  \  Itr.t>*v>i«»5iy,  unless  the 
Arr'—ij*.  UM--i  irs-ilt-alf?  an  intended 
i'.riviT.in*  ln»:u  the  re-enacted  sta- 

r  S  R^v.  Stat-  §  S»V»  is  to  be  e<>ns- 
Trit*:  :is  a  n-tnattnunt  of  part  of 
;: ;  .V-\  *\  :i  '3  A  the  Act  «>f  Sept. 
*4:..  :7>i*.  aiM  i*  n^H  to  Im*  cons- 
;r..;'i  *5  c:.d^.ir.r-c  the  ct^nst ruction 
x'  •:..%:  >^\V  r"  -n  rvspect  to  the  time 
•wh:;:  .>>«5s;::.^:is  de  Um  (tte  may 

.';    i'   ^.  rj?.   T,'U*^,  170 

3  W"»^  t'  in  :V  r^::5:nh^:ion  of  the 
K:  ♦  <  vi  >:.'.♦  :-s  of  the  Tnited 
>■  .'ix  ;h-s  :  r\<::r.:T^::  >D  is  asrhii^ 
A  .  :r  •  . ::  :>  li-Ai-jt  the  law.  ytt 
>«.>;rt-  ;..f  at^.ih^x  •;j*ri  in  ihi-  re- 
x^,  r.  t'atrx  ivs^V'.y  N^ar  the 
<<*'•  -r  o  •"s'~..  :^  '^  A>  '/rv  r\vispd  and 
"- -.X  %  :'.;  A.:,  :'•.".  etT-vt  must  be 
c  .  *  : :  ...'  :x  «  t*r.*.  inn  al. 
l '*.   .*»-.    *r"-x  400 

tVXTVMPT. 

vvnt:^kct. 


COSTS. 

1.  The  compeDflRtion  to  the  Qerk 
of  the  Court  for  aearchiiig  for  pe- 
titions in  bankruptcy  is  not  ex- 
pressly provided  for  in  section  828 
of  the  Ivevisfd  Statutes  of  the 
United  State*, 

A  reasonable  compensation  for  such 
service  is    fifteen   cents  for   eadi 
name  searched  against 
Vermeult't  Case,  1 

2.  The  practice  of  the  court  allows 
as  a  disbursement  to  a  party  who 
may  be  entitled  to  costa,  what  may 
have  been  properly  paid  by  him 
for  the  execution  of  a  foreign  com- 
mission to  take  testimony.  But 
disbursements  must  be  reasonable 
and  must  have  been  necessarily  in- 
curred, and  are  not  to  be  deemed 
to  liave  been  necessarily  incurred 
unless  thev  are  reasonable  for  the 
service  rendered. 

If  such  a  commission  is  issued  to  an- 
other State  of  the  Union,  addressed 
lo  a  person  other  than  one  of  the 
**  commissioners  of  the  Circuit 
Court,"  the  compensation  fixed  by 
law  for  such  services,  when  per- 
formed by  a  commissioner  of  the 
Circuit  Court,  fixes  a  standard 
which  should  control  the  discrc- 
tion  of  the  court  as  to  the  amount 
to  be  allowed  for  the  fees  on  the 
execution  of  such  commission. 

If  the  comnussion  issues  to  a  foreign 
ct>uutrv,  where  no  officers  are  pro- 
vided 'by  the  law  of  the  United 
States  for  the  execution  of  such 
commission  with  definite  fixed  fees, 
the  amount  allowed  by  law  here 
will  be  taken  to  be  a  sufficient  com- 
pensation for  the  same  service 
abroad,  unless  it  be  shown  that  the 
customary  charge  in  such  foreign 
country  "is  greater.  If  that  is 
showul  it  must  be  held  that  the 
party  taking  out  the  commission 
necessarily  pays  such  larger  sum. 
Sex:gin'cl:'v,  Gnnnell,  " 

X  In  a  salvage  case  where  the  M- 
beliants  had  demanded  an  exorbit- 
ant compensation,  costs  refused  ex- 
cept that  the  costs  of  a  reference 
orxiered  to  ascertain  certain  dam- 
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age  to  the  cargo  of  the  salving  ves- 
sel, the  owners  of  which  cargo  had 
intervened  as  co-libellants,  should 
abide  the  event.  The  (John  and. 
her  cargo,  60 

4.  A  libellant,  who  had  claimed  to 
recover  $9.50  a  day  for  wharfage, 
and  recovered  only  JSg  of  it,  was 
refused  costs. 

The  City  of  Hartffyrdy  150 

5.  The  owner  of  a  canaUboat  lying 
at  a  pier  which  was  injured  by  the 
swell  thrown  by  a  passing  steam- 
boat, having  given  no  notice  of  his 
claim  to  recover  damages  for  thirty 
days,  was  refused  costs. 

The  MaeeachtisetU,  177 

6.  The  injunction  granted  in  a  pro- 
ceeding to  limit  the  liability  of  a 
ship  owner,  restraining  the  prosecu- 
tion of  suits  pending  against  the 
■hip  owner,  should  not  prohibit  the 
collection  of  the  taxable  costs  in 
such  suits. 

In  such  a  proceeding  the  costs  and 
exp>en8es  of  the  proceeding  are  first 
to  be  paid  out  of  the  fund. 

The  petitioner  in  such  a  case  is  enti- 
tled to  a  docket  fee  for  each  credi- 
tor who  comes  in  and  proves  his 
claim.  But  he  has  no  preference 
for  his  costs  over  the  costs  of  the 
creditor. 

Petition  of  Vte  N.  d'  N,  Y.  Trans. 
Co.,  193 

7.  Owners  of  a  tug  who  had  ren- 
dered salvage  services  to  a  brig, 
and  material-men  who  had  done 
repairs  to  her,  filed  separate  libels 
against  her.  The  owners  of  a  ves- 
sel injured  by  collision  by  the  brig 
also  libelled  her ;  and  the  proceeds 
were  insufficient  to  pay  the  claims : 

Held,  That  as  the  owners  of  the  tug 
and  the  material-men  had  appeared 
by  the  same  counsel  and  proctors, 
only  one  bill  of  costs  should  be 
taxed.  Tlw  Remnants  of  tJu  Jere- 
miah^ 388 

8.  A  tender  to  a  seaman  was  held 
to  have  been  good.  But  though  it 
had  not  been  kept  good  by  the  pay- 
ment of  the  amount  into  court  un- 


der Rule  72,  the  suit  being  unnec- 
essary and  the  difference  between 
the  parties  trifling,  no  costs  were 
allowed  to  the  libellant. 
The  Brothers,  400 

9.  A  libel  having  been  dismissed 
with  costs,  the  clerk  taxed  for  fil- 
ing and  entering  ** claim,"  ''an- 
swer,** "appearance"  and  "con- 
sent" twenty-five  cents  each; 

Held,  That  the  clerk  was  entitled  to 
only  ten  cents  each,  and  could  not 
charge  as  for  "making  a  record." 

The  clerk  taxed  five  oaths  at  ten 
cents  each,  and  five  jurats  at  fif- 
teen ccTits  each : 

Held,  That  the  Charge  for  the  oath 
did  not  include  the  jiu-at,  and  the 
charges  were  correct ; 

That  a  charge  of  $3  for  the  attend- 
ance of  the  derk  on  the  justifica- 
tion of  sureties  was  9orrect,  as  be- 
ing a  reasonable  compensation  for 
the  service ; 

That  a  clerk's  fee  of  fifteen  cents  for 
making  up  the  costs  on  the  bond- 
ing of  the  vessel  was  proper ; 

That  a  charge  of  $9.50  as  for  taking 
depositions  by  a  commissioner  was 
correct,  although  it  appeared  that 
the  witnesses  appeared  before  the 
commissioner  and  wero  sworn,  and 
then  by  consent  of  the  proctors  the 
examination  of  the  witnesses  was 
written  down,  but  not  by  the  com- 
missioner or  in  his  presence,  and 
the  witnesses  were  then  brought 
before  him  and  sworn  to  the  depo- 
sitions, and  he  made  the  customary 
certificate ; 

That  an  item  of  $50  paid  to  a  notary 
public  for  taking  depositions  w^as 
correctly  allowed,  although  he  was 
a  clerk  of  the  proctor  of  tlie  claim- 
ant ; 

That  the  charge  of  $2.50  a  day  al- 
lowed to  the  m  arshal,  by  statute, 
for  "  expenses  of  keeping  vessels," 
does  not  include  ^wharfage,  and 
that  a  bill  for  wharfage  paid  b}'  the 
marshal,  for  the  vessel,  while  she 
is  in  his  custody,  can  be  properly 
taxed  as  a  disbursement. 
The  F.  Mericin,  404 

10.  A  vessel  was  seized  by  the 
marshal  under  a  monition  and  there- 
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•  '--     •!.-*.  Ii^'ie  ilirri^f-jT. 

>e-  ?•  —  VTT.  5«  Costs  5. 

1    13     4.  SaI.!*  A6K. 

►     -  ^     —     T  t 

V -  i'rv  ^  .Vi-r*  9  DAifAGE  TO  CARGO. 

1-     A  ouartitv  of    sacks  of  hariev 
<  j.rVi-  Were  shipped  at  San  Francisco,  to 

*•'  c:arrie«i    to  Xew  York,  under 
^  r  tsii.*  '  -5-?T*-  bill? of  lading  which  excepted  perils 

of  the  sea.     The  ship  met    with 
t.  ^^T■^>!^.  b»ravT  weather  and  began  to  leak 

lie^jre  she  reached  the  Horn,  and 

>-»  ?   i^T—'iiL  P'Ui  into  Rio  in  distress.     A  survey 

♦.-     ^--i  ».t:  3f  'T  D"rT.  was  liiid.  which  recommended  that 

the  care»:>  be  discharged  until  the 
CT^T  -  X  HI  I >£   FATEKS.  leak  sh^nild  stop  or  the  ship  should 

be  in  tiallast    trim.     AccordingiT, 

5-'.  ?-   TT   -.  V   -T  e;.  £- a5d  a"  1  The  carzo  was  dischanred,  except 

r  *-  isLi-.  'L  Z.^fjS  sacks  of  t«arley  forming  the 

gr-jund  tier,  vrith  some  at  the  ends 
^  r.f  the  ship.     A  second  survey  was 

_  tb*rnha«l   which  reported  that  the 

urzie.'^ide  of  the  ^ound  tier  was 
rA>!A*.-rl  dan.'h;:*--*!  by  sea- water,  but  recom- 

inent:t\i  that  al!  the  cargo,  damaged 
T*:»f  V     1    T.-r*'  7*-^'-r«T  «**-«r..'^v«a*        r^  n^«t    damaged,  should  be  taken 

.-^         - _T    i:- r-    -^■-T.^-L        f'^r\%:ird-     The  ship  was  then  re- 

r  -^x-fc:     f  1?^  L   :  —:  I  2^'-«-  Y  rk        j^nireJ.  the  cargo  was  reloaded,  it 

V    T    -•    _  *i-'^?    r  ^'--^  i.    fTi"^  '      Ui- J  all  then  dry,  and  the  voyage 

.1      -.•---•      A  -"-^r  . -*i\5:  !  ^  .'i        o  »ar,iitied.      On  the  discharge  of 

^        :  i  -^^  »<  "'  rr  ■-■-"-  iT  a  w^  '..        the  cargo  at    New    York    it  was 

K        T    --  '   f-     .   i"'i,    :  .  r-e  :  r        f 'un-i  not  only  that  a  portion  of  it 

-.     •  "    J  >-  1   •  -yo.-  <^  Tl.  5 -at  11        h:t-l  l>efa  damaged  bv  salt  water, 

;  .-  V  :.  :   ^1    -    ►  i  u:»  ::  :Lc        but  that  the  rest  of  it,   though  in 

.-%  •     .  »-   i"  1  ?i»    x  L"  a:   .  r-c*.        external    appearance    undamaged, 

*  '  .^^  .  •   *  *..  w   -  *  "^  -:>  ;  ;r-  ^'-rz        iis$i  u*  a  ffreat  extent  lost  the  malt- 

.    --,r:     >  ~-:   :l.-:r  .:vt>.        ting  quality,  and  it  was  sold  at  auc- 

1     -"k    ,v    >  iv  r-  iris  *„•.     -^r.trr        ii«»n  at  a  l«>ss,  and  libels  were  tied 

.    .:-.  .A-^-.     .  v- c«  j*\-.t   l:-::j-  ;o        a:rainst    the   ship    to  recover  the 

1,'t  ,*v.vvr5  .:   ;-t  X.  :t  a  claim        dama^ : 


INDEi. 


*1'^ 


Meldf  That,  aa  to  the  cargo  which  ap- 
peared to  have  been  wet  with  sea- 
water,  the  ship  was  not  responsible, 
because  it  came  from  the  leak, 
which  was  a  peril  of  the  sea ; 

That,  as  to  the  destruction  of  the 
malting  quality,  the  cause  of  it  ap- 
peared to  be  the  leak,  which,  caus- 
ing a  damp  atmosphere  in  the  hold, 
hjul  led  to  the  germination  of  the 
grain,  and  that  the  presumption 
was  that  the  leak  had  caused  that 
damp  atmosphere  before  the  ship 
arrived  at  Rio,  and  that  there  was 
no  evidence  to  overbear  that  pre- 
sumption ; 

That,  on  the  proofs,  the  master,  hav- 
ing  followed  the  advice  of  a  duly 
constituted  survey  in  good  faith, 
could  not  be  held  negligent  in  tak- 
ing in  the  cargo  that  hwl  been  dis- 
clmrged  without  taking  out  the 
ground  tier : 

That  the  action  could  not  be  main- 
tained, inasmuch  as  no  breach  of 
duty  on  the  part  of  the  master  had 
been  shown. 
The  Blue  Jacket.  248 

2.  A  ship  took  on  board  at  Manila  a 
large  quantity  of  mats  of  sugar,  to 
be  brought  to  >lew  York,  under 
bills  of  lading  containing  the  usual 
exception  of  perils  of  the  sea.  On 
the  voyage  she  met  with  heavy 
weather  and  sprung  a  leak  so  that, 
after  having  jettisoned  a  part  of 
her  cargo,  she  arrived  at  her  dock 
with  ten  feet  of  water  in  her  hold, 
her  crew  having  become  so  worn 
out  by  labor  that  after  she  had 
passed  quarantine  a  gang  of  fresh 
men  was  sent  to  her,  who  were, 
however,  able  to  control  the  leak 
with  the  ship's  pumps.  The  con- 
signees of  the  ship  at  once  agreed 
with  the  owner  of  a  steam  pump, 
and  the  pump  was  put  on  board 
the  ship,  and  by  the  next  morning 
the  water  in  the  ship  had  been 
pumped  down  as  far  as  the  suction 
pipe  fif  the  steam  pump  reached, 
which  was  just  about  at  the  bot- 
tom of  the  sugar.  During  the  fol- 
lowing day,  the  pump,  which  was 
in  charge  of  an  engineer  and  fire- 
man emploj'ed  by  its  owner,  was 
worked  at  intervals  as  the  water 


rose  hi^h  enough  to  reach  the  suc- 
tion pipe.  The  discharge  of  the 
cargo  bad  been  commenced  and 
continued  during  that  day.  During 
the  following  night,  none  of  the 
ship's  officers  or  crew  being  on 
duty,  the  steam  pump  stopped 
working,  and  the  water  again  flood- 
ed the  lower  hold  where  the  sugar 
was  stowed.  The  consignees  of 
the  sugar  filed  a  libel  against  the 
ship,  claiming  to  recover  damages 
for  a  faihu*e  to.  deliver  the  sugar  in 
like  good  order  as  when  received, 
as  she  had  contracted  in  the  bills  of 
lading  to  do;  and  the  owners  of 
the  ship  set  up  as  a  defence  that 
the  damage  was  occasioned  by 
peril  of  the  sea : 

Held^  That,  the  leak  being  shoi^n  to 
have  been  a  peril  of  the  sea,  the 
ship  had  made  out  her  defence  as 
to  the  cargo  jettisoned,  and  as  to 
the  sugar  washed  out  by  the  leak 
and  the  injury  caused  by  the  leak 
to  that  which  remained,  up  till  the 
time  when  the  water  was  first 
pumped  out  of  the  ship  by  the 
steam  pump; 

That  the  duty  of  the  ship,  on  arriv- 
ing  at  the  dock,  was  to  use  what- 
ever extraordinary  means  were  ac- 
cessible to  prevent  further  injury 
to  the  cargo ;  and  that  the  employ- 
ment of  the  steam  pump  was  an  act 
of  the  master,  in  performance  of 
that  duty,  and  not  an  act  of  the 
master  as  agent  of  the  cargo  in  ex- 
traordinary peril ; 

That  the  persons  working  the  steam 
pump  were  therefore  the  agents  of 
the  ship  and  not  agents  of  the  own- 
ers of  the  cargo ; 

That  the  ship,  therefore,  was  respon- 
sible for  the  proper  performance  of 
duty  by  those  in  charge  of  the 
steam  pump ; 

That,  although  the  original  leak  was 
a  peril  of  the  sea,  the  owners  of  the 
cargo,  having  shown  that  the  leak 
could  have  been  controlled  by  the 
use  of  means  which  were  available, 
and  that  such  leak  had  not  been 
controlled,  had  made  out  a  case  of 
negligence  on  the  part  of  the  ship ; 

That  the  ship,  having  failed  to  give 
any  explanation  of  the  stoppage  of 
the  steam  pump  on  the  night  in 


ru 
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'iA>'ie  in  the  nwnen 
:f  ".-■?  ''■^rr  f  c  al  :i*^  '^^m  and 
<iLrLa£<  ;     ir-  rmrc*  »L-'ti  aro§e 

Tia:  'Ii^  •■l  :•  ««•  ''.^  v  f  ^  mT!  the 
.  ^»  j-f  c  ^rv  -•  -  *.«s  r—  1  '  T  lis*-  »ir- 

£»4 


V  ^'-j-.i. 


J  A  *rr  r^T  -r  :ak^2  '*r.  *»«ni  at 
Ftr:A_  -r'  m  •.  -*':.:y  .^  Liis  -rf 
■_r»r ;  -•■  *---.r-:  :«»  Ntw  Y  ct 
-.-»:-^  a    •^•'*r  a--3  *  ..«   -f  laiiiLi: 

:■«•  fc-rar  •".  b-r  arr.vC  a:  N-w 
\  r%.    •  ^    f   -'  i    t      i-ATe    r**-D 

ar»: -*"  T   •«:    f   <-.*--v    Trie  «o- 

:.    -v-.  -.-  -.^i^      itf^  ^j  >:-i^    «•- 

.*?^  .  '•-  '\  •»:  «:  *»i^  ^-i  ^^ 
c  «f^r:  *-:  i.-rjk£*-  Tiir*.rar 
«  aft  r'^>**T  <»-r*r  a-  :  „\^  ^  •<!  ;t.4X 
ji  V'  •_!'  :?  -  »  >''*'T^  ■iri_rjc*r.  *xrt 
.:   »^.»- 1.-^1  'j^jk\  :-«-><»   ;r^  o-i 

» a»  _rr  ;    c    i~»  -  ii*r   .^^  ia 

«j  I.  <»_ra"^  •-  v-i.r.  a  %.%a£t». 
w  Li.i.  m^  -  ^  i  V*  :: XT  :i:i*  h^ 
» •«.  I'  i»-r«-a-*-:  ;^*:  iije  'r<-_r 
^.-<   ».  k   '^-t'-r   •W'x"   -^    ■■=  '.be 

V  ■:  >ir  -  a.>f  ^  "-.TV  wiirr  a5:cT 
■  I  r  :-■»    r#c  ri  -  :  J.-  a:  ±r?c  : 

"i-r  *  *»:'  »  "a:  i-tr  >!«  'wa*  .ic- 
,*s,  •>;•:  *T  ft  i*--^  ^  Ti-r  «t^  ibe 
.•  C.-5*--    .»::»-^*  .f   'wi  :l   •?•  ■«  ^   -•-•: 

a  >.  A  i»f  '.   Iltr  '-  - 

.■*,  »  .a«'  f  *•  a:  A  ■-■-•>'<  a:,«  t> 
^*  ,•  -  ,      ^    .1^   4i,i  -'zj;  wa'cr  Li 

••Vi     4*.«.*.  JL~     1'.     J..   •        I-    .r^     :         LiTc 


Wi  CMBed  br  the  witer 
h  in  the  bil^ts  wbea 
n>ued: 
That,  oo  the  erideDce.  the  Tiessel  il  i 
ix  hare  safficient  •i'lnna^e  uniier 
the  carpo  in  thf  h:ije«  ;n  pr^«^-t 
thf  carr»  fr"»m  «»jrh  injarr:  thit 
such  lack  of  duona^  'Aas  U^\ 
Aowajv  aa<l  the  reseei  wns  !ia'*.e 
f'jr  thf  iiinia^e  lo  the  canri  ibtrre- 


from.     Tke  ^w^i. 


^15 


•^ 


4.  Bananat,  forming  par:  r>f  a  carro 
of  a  steamer,  went  mjurei  \*y  b€T 
detention  in  p^-rfunLixi.r  a  saivx-^f 
service,  and  tlrr  ^^.wDfrs  c»f  ii  m-t  re 
be  id  to  b»-  enti*!*^  if  rer»iTer  tL-e 
ary.'-Hint  of  iLt-  da'r-ajts  in  a  s::it 
brv.i^tit  \f*  rv<.-*jTrr  sa^va^re  f-.T  the 
aerrice.  The  evi«ience  5ijv»wed  XXmX 
the  fruit  wa*  fre«!i>  rat  when 
it  was  j^bipt^rd  on  the  ITib  of  Au- 
ruct.  and  tLaX  sach  fruit  usoallr 
9K<'«^1  a  voyage  of  feven  days,  and 
iLa:  as  far  as  it  was  sren  ^irf->re  ih** 
d4th  of  Ao^usf .  on  which  day  it 
wo'ild  have  arnv«r»i  in  New  Y»>rk 
XjeiX  f«Tr  I  be  dKiri-ii'-n.  it  was  in 
gj-od  c-rfiiti-'n.  Evi.krDi-*'  wms 
eiTen  that  itie  nuirkH  was  ;«re  on 
the  S4;h.  an«i  Uia:  tht-re  were  n«> 
sa.e?  mh  ih-f  iiay.  E\i«rri'5  in  tb«? 
tra»ie  t*^:ir»l  t«»  va!L.»-«  ran^In^ 
fr  c:  *-J  .■»  ••»  $2  Vt  f-t-r  b-ir.i.L  f .  r 
lira;  day.  Kvi.ir3i:>-  »:iS  ^Ivt-n  tti^ 
s:i:ii.ar  fmi:  wb.«ii  arrive*:  on  Au- 
iri«  3l5»  net'.rti  yl.'v^  prr  ^-in<-h 
f  c  I  be  e'»Ti*;  jr*  ir-r-n» .  Tlie  c  -ir  n .  i  s^ 
si  oer  f.xril  th»-  liaaiajt^s,  laki^^ 
-  t:f  the  :nii:  i^n  ;!»»- 
1.1*>  fHT  Wuncii, 
a::d  eictpii  ..n  was  '.jikcn  to  his  nr- 

/T'^.  T*.*:  the  evMence  was  pr»t^ 
tfly  a.in.:ttei  ar.d  that  the  weight 
<L»f  :t  siKairied  I  lie  rej^»rt- 

i  Tbe  r-wii*TS  «"»f  a  vessel  fi'.rd  a 
If**^'.  tJ»  reT"^'\rr  fn-:*r.il  '•n  a  qLiau- 
t.Tv  •.•f  surar  l-T'i^ii*  by  L»r  frcnii 
Havana  u>  N»  w  l\^k.  Tr»e  c».»n- 
K.r:>-f-5  s*-!  i:>  as  a  defence  daxria^* 
t>  ;iie  Fi^rw  »«n  the  voyace,  and 
thi:  iL-rre  was  only  the  sum  of 
;tJ?^3"J  dje  U'T  Irtiitl.  whxii  they 
had  tenornni  :o  the  lilte.lacta.  It 
theT  bad  o^ered  to 


;he  SC'ird  \  ai 
^4:h  uf  A'-i-T-is  at 
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pay  that  sum  in  full  discharge  of 
the  claim  for  freight.  The  sugar 
was  partly  in  bags  and  boxes  and 
partly  in  hogsheads.  The  damage 
to  the  sugar  was  caused  by  sea 
water,  and  it  was  in  the  sugar  that 
was  stowed  near  the  centre-boai'd- 
welL  There  was  a  contest  on  the 
evidence  whether  there  was  |iny 
dunnage  by  the  well.  The  master 
of  the  vessel  thought  the  damage 
was  caused  by  sweat  and  had  re- 
fused to  make  a  declaration  ior  the 
consignees  that  it  was  caused  by 
sea  water : 

Held,  That  t  here  was  dunnage  by  the 
centre-tioard-well,  but  that  it  was 
not  sufficient  to  protect  the  cargo 
near  it  from  damage  by  the  ordin- 
ary and  usual  leakage  in  that  part 
of  the  vessel ;  that  there  was  no 
proof  of  such  weather  as  to  consti- 
tute peril  of  the  sea,  and  that  how- 
ever difficult  it  might  be  to  protect 
cargo  near  the  centre-board-well 
from  damage  b}'  such  ordinary  and 
usual  leakage  in  the  well,  that  was 
a  duty  which  devolved  on  the  ship  : 

That  the  damages  sustained  by  the 
sugar  must  therefore  be  deducted 
from  the  amount  of  freight ; 

That  the  tender  was  insuflicient. 
Endicott  vs.  Henauld.  582 

See  Delivery  of  Cargo. 
Marine  Insurance. 
Salvage.  " 

DAJVIAGES. 

1.  A  bark,  having  been  injured  by  a 
collision  with  a  steamer,  arrived  in 
New  York,  where  the  agenta  of  the 
steamer  repaired  the  damages.  The 
owners  of  the  bark  then  filed  a  li- 
bel to  recover  demurrage  for  the 
detention  of  the  bark  while  being 
repaired.  The  owners  of  the  steamer 
set  up  that  it  was  agreed  that  the 
repairing  of  the  damages  should  be 
in  full  satisfaction  of  the  claim. 
They  also  claimed  that  they  could 
have  hurried  the  repairs  so  as  to 
have  finished  them  in  much  less 
time,  if  the  master  of  the  bark  had 
informed  them  of  an  offer  of  a 
charter,  which  it  appeared  he  had, 
and  which  he  refused  becauae  he 


was  not  certain  that  his  vessel 
would  be  ready  in  time  to  begin  to 
load  under  it : 

Held,  That  the  burden-  was  on  the 
steamer  to  establish  the  agreement 
that  the  making  of  the  repairs  should 
be  ih  full  satisfaction  for  all  dam- 
ages,  and  that  on  the  evidence  she 
had  not  established  it ; 

That  the  master  of  the  bark  was  not 
bound  to  have  communicated  to 
the  agents  of  the  steamer  the  offer 
of  a  charter  which  he  had  had ;  that 
his  refusal  to  accept  it  was  in  good 
faith,  and  that  the  libellants  were 
entitled  to  recover  demurrage  for 
the  detention  of  the  bark. 
The  Balm.  631 

2.  A  canal-boat,  while  on  a  voyage 
to  Port  Johnson,  to  take  on  board 
a  cargo  of  coal  which  she  had  agreed 
to  carry  to  Middlelown,  Conn.,  at 
a  stipulated  rate,  was  injured  by  a 
tug,  which  was  held  liable  to  pay 
the  damages.  The  commissioner, 
to  whom  it  was  referred  to  ascer- 
tain the  damage,  reported  as  part 
of  the  damages  $53.80,  the  estimat- 
ed net  freight  w^hich  the  boat  would 
have  earned.  It  was  proved  that 
the  voyage  in  question  would  have 
taken  fifteen  days;  that  the  boat 
was  detained  for  repairs  five  days, 
and  at  the  end  of  that  time  was 
again  employed  by  her  owner  in 
her  usual  occupation : 

Held,  That  the  owner  of  the  boat  was 
not  entitled  to  recover  the  whole  of 
the  net  freight,  but  only  a  propor- 
tionate part,  viz.,  one-third  of  it. 
Th£  O&rgag.  666 

3.  In  a  collision  case  the  owners  of 
the  injured  vessel  may  recover  in- 
terest on  the  sum  allowed  them  for 
the  demurrage  of  their  vessel. 

A  reasonable  sum  for  the  care  and 
custody  of  cargo  is  also  to  be  allow- 
ed,  but  not  interest  on  the  value  of 
the  cargo.     TTie  Alexandria.      701 

See  Collision  8. 

DELIVERY  OF  CARGO. 

A  car^  of  sugar  was  shipped  from 
Bahia  to  New  York  in  bags.  The 
sugar  was  green,  and  the  drainage 


7» 


fr<n  it  nn  ib^  Torife  ^TO«Te; 
•h*-   Tf-6p#'l  a.sT/    niK   with    bearr 

^-a::*  wm^  f'^ir.ti  \>rfkf-o,  and  Deir 
r.'.*«  wf-iT-  fiirr*;*h«'<i  *nd  r^i,.#^  A 
<^?  .\'.*  Vv  fff  *  ^^'ar  w?L«  %.*r.  s»»-;.:  up 

»lJi»:.  ..'»•  f-.r  r.'»r.-«1*  )i  v#t%*  of  €-^j^, : 
li^A.  'I  •.4!  h^  '•'•/rj  r-'ily  i^-coTf-r  for 

T^t^  h'lrnAZ  «U  Outrif,  540 

S^^  B:'L  or  Lading  2. 
Chaeteb  1. 
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'^T   «tr£  ir  r«- 


zi^isi-jit  'i.-s: 
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.S^*  B:ll  or  Li.r»rs- 

DE-PAT*,  H- 
•See  CHJurrxz.  1. 

DEPO<ITION>. 


1.  5. 


DEMURRAGE. 

A  f'»'r'»*  br-k*^  *-rj?a2^«i  fr«r  a  hark 
-,,, . '  -  4  '.f   ^  ;  ,^.t  ^ryj  jri(|  tf,ag  r>f 

« *  •  -r  'i'  .'•^T.     T:.*-  frtijL'  o-fitract, 

*  *-r.  *:tfi  liiLie  to  be  ocTHf.jed  in 
trj*-  !>^-::;  -•*  !t**-''-arzo.  or  t^i*-  rnan- 
C'-r  :r.  »L:'.ij  it  wa.s  i-.  \ff  (Hiv«.red 
:..  'L^  *L-;».  On  ihe  dar  afier  iLe 
r-  r.r3Mt  was  iT.a>j*f  tije  <iLi!»per  of 
:.%♦•  *:r..'<^r  r-^^in^fi  :b*^  azj-m  of  the 
s'L  p  ::  %:  ti>  w  -^  wa»  1j*«vv  tim- 
t*r.  i'  1  'Ltl  :l*-  t-ark  sii-  »jM  be 
r-iiT  w;*r.  r-  rr*-«7-'ndiL2  lar-kie  to 
;i*.*r  i:  •  '.f[  :L*r  ;jM»:rs  "  as  srr,.n  as 
:r.-7  arr.vir^L  Tije  tirL'-ier  was  sent 
a.  zrs. :-  in  !:rTjt*:r«.  and.  owinz  to 
th-^  *:„*.  i.»-56  of  tt>-  lark's  l^atch, 
an :  :.jr  c  r/.rai.t<.-i  fpa^-e  I*-:  ween 
Cii<:»L3.  iL::;j2.  re»*»,»nA'' le  G:  izeoce 
was  -i^i^i  in  takine  tbe  iinj':*T  on 
l»  -ari,  tn*-  ".zh'crs  were  df-iaioed 
a_  urMiie  ««rTrral  'iars.  The  ship- 
f^r  r  rii  a  ."'el  ariir.st  the  ^«ark  to 
r^iTT  rcr  :be  a' .  .^i  of  ibe  dt- mur- 
rvzv  *:  \ifr  lirn^rre.  claiinine'  that 
;tr  ?irr  wa5  ajrer^i  to  be  rereired 
f~  c'  .  .z^r'-rs  m  ilr*  c-i«r  r-marr  time. 
a:-vi  :i»;  ":  y  -.'r^c  ^.^  zn  'A  the  p^jft 
:-:   >"tw  Y:«T&'.w-»  davs  oc^r  were 

/f:  :.  Ts.\:,  a*  'he  c.cTart   did  not 
ssiy  iri:  :'_r  w  ...i  was  :.>  ^le  rE-ceiv- 

r>.<.  ".  r  !:<  D:-:;oe,  in-j:-:?*  any  new 
:c  nv5  c  '.be  ciar^  : 
T.a:  :'r^  >c..7r«:r  La.!  \he  r.Ai  to  de- 
".:vcr '.h-c  w  t.yi  a-Ci^ie  in  what 
wiv  '^f  yV:k?t%i.  ani  i:  :iien  became 
•.J?  d«;T  c£"  Ujc  lark  io  rectiTe  it : 


1.  De|v<:t;',«n«  ^i' V '•-?'*»?  lak-rn  r*':r- 
siiant  to  I'.  S.  H*rv.  >'^\  i  vS»  r.:av 
he  oj-ierK^l  ^^f'^'re  :be  trli!  \v  r^-i^r 
of  liie  c-*^  «:n  L.7«:»a  c-'::"«n  "f  r-ne 
party  lo  lb*:  f.::  an*:!  araias:  iLk-  :-'^ 
JHi'.i  »n  r»f  ihf  <:<herpar'y. 
7"^  i'uiUd  :ytaU4  t.  Tt  -ffn.      170 

2-  On  a  mo*k»n  to  s'lppre**  deposi- 
tions of  wi:n<^sses  Ujt  c..i;aiani  be- 
ca-jse  taken  l^ef  :»re  answer : 

JJifirf,  That  DO  ni>  of  prartice  re- 
quire* answer  lo  be  liie«i  r^-f*  •re  tak- 
ing: d'-r-  -iii!  r.« :  ard  no  prejudice 
to  the  iit:^I!ant  in  tLi?  case  apprrnr- 
ins.  ib*^  n-'V.i.>n  mu-t  lie  doiii»rd. 

Sem  ''uf.  That  wherf-  answer  is  delayed 
for  a  purprise.  and  pn.judice  to  the 
lit»ellant"5  case  ar  pears,  such  a  mo- 
tion Ujisht  prevail,  in  the  ah>9eDce 
of  a  rule.     Pride  f>fthf  Or^an.  610 

See  CossTErcTios  of  Statttes. 


ESTOPPEL, 
Gee  BAXKBrPTCT,  3,  4,  5. 

JrBISDICTIOS. 

Saxe  of  Vessel,  3. 

EyiDE>XE. 

1.  Bananas,  fonuing*  part  of  the 
carpi  of  a  steamer,  were  injured  by 
her  detenii  5n  in  performing  a  sal- 
Tage  service,  in  a  suit  upon  which 
the  owners  of  the  cargo  were  held 
enuiied   to    damagesT      ETidence 


ETOEX. 
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showed  that  the  fruit  would  have 
been  in  good  condition  on  the 
day  the  vessel  would  have  arrived 
but  for  her  detention,  that  the  mar- 
ket was  bare  that  day  with  no  sales, 
and  that  similar  fruit  netted  $1.83 
per  bunch  7  days  later.  The  commis- 
sioner fixed  the  damages,  taking  the 
sound  value  of  the  fruit  at  ;|1.98 
per  bunch,  on  the  day  the  vessel 
should  liave  arrived.  Exceptions 
being  filed  to  the  report: 
Held^  That  the  evidence  was  properly 
admitted  and  the  weight  of  it  sus- 
tained the  report.  The  Colon,     366 

2.  An  alleged  custom  to  receive 
cargo  from  a  lighter  in  two  days 
is  not  proved  by  evidence  of  the 
adoption  by  **The  New  York  Pro- 
duce Exchange"  of  a  rule  to  that 
effect,  such  association  having  no 
power  by  their  rules  to  make  a  cus- 
tom binding  in  the  port  of  New 
York.     The  Innocenta.  411 

See    Bankruptcy,  2. 
Collision,  5,  11. 
Habeas  Corpus. 
Jurisdiction. 
New  Trial. 
Sale  op  Vessel,  2. 
Salvage. 
Seamen's  Wages,  6,  8. 

EXECUTION. 

See    Arrest. 

Bankruptcy,  1,  4. 
Common  Law  Cause. 
Stipulation.  2. 

EXTRADITION. 

See    Habeas  Corpus. 


FORFEITURE. 

The  Act  of  March  3d,  1863,  ch.  76, 
§  1  (12  Stat,  at  Large,  p.  738),  pro- 
vided that  in  case  of  the  knowingly 
entering  goods  by  means  of  a  false 
invoice,  etc.,  the  goods  or  the  value 
thereof  should  be  forfeited.  In 
embodying  this  statute  in  the  Re- 

91 


vised  Statutes,  §  2864,  the  words 
**  or  the  value  thereof  "  were  omit- 
ted, and  the  Act  of  1863  was  re- 
pealed. By  the  Act  of  1875,  ch.  80 
(18  id.  p.  819),  passed  February 
18,  1875,  section  2864  was  amend- 
ed by  restoring  the  words  *'orthe 
value  thereof."  After  the  passage 
of  the  Revised  Statutes  but  before 
the  passage  of  the  amending  Act  of 

•  1875,  certain  goods  were  knowing- 
ly entered  by  means  of  false  in- 
voices : 

Held,  That,  under  the  statute  in  force 
at  the  time  of  the  entry,  the  for- 
feiture of  the  goods  was  absolute, 
and  that  it  was  not  a  case  of  a  for- 
feiture of  the  goods  or  of  their 
value  at  the  election  of  the  United 
States,  and  therefore  a  transfer  for 
value  to  a  bona  fide  purchaser  or 
pledgee  before  suit  brought  gave  no 
title  as  against  the  United  States ; 

That,  if  the  Act  of  1875  was  a  repeal 
by  implication  of  Rev.  Stat.  §  2864, 
the  right  of  the  United  States  was 
not  thereby  defeated,  although  the 
Act  of  1875  contained  no  saving 
clause  as  to  forfeitures  already  in- 
curred, because  that  Act  is  subject 
to  the  provisions  of  Rev.  Stat.  §  13, 
which  provides  that  '*  the  repeal  of 
any  statute  shall  not  have  the  ef- 
fect to  release  or  extinguish  any 
penalty,  forfeiture  or  liability  im- 
der  such  statute  unless  the  repeal- 
ing Act  shall  so  expressly  provide." 
The  if,  8.  V.  Four  Gases  ofLast- 
ings,  371 

See  Common  Law. 

Internal  Revenue. 
New  Trial. 

FRAUD. 

See  Arrest. 

Bankruptcy,  1. 

FREIGHT. 

See  Bill  of  Lading,  4. 
Charter,  4. 
Practice,  1. 

FUGITIVE  FROM  JUSTICE. 

See  Habeas  Corpus. 
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HARF-VS  OiRPUS. 

I  •;  i.-  ,^  u  -».--:  sA  mi>rv  thf  pri^ooer 

••*    -•- •:  "-•••r  AT   •-vrvii'i-'O  war- 

-!•-    !•■  ■>  i»-  T-r-:  c.  uLiob  reiiK^ 

*.  .  L    •  »  w^  .^-  •  -i    -•<!  ibr  rvni'tisi- 

c     <   •>-   tr  Trm.c  •»(    ai>'tber 

>  i>.  %.  %^  K.  :sxi.  "li  J'T  a  f^VJ  **f 
»-•  *!  '  •  •.'  *  r  ^'irrlary.  cfTti- 
?  ••  k*  1 .  >  1  .-'vr.*..:k*^-i,  tht-  war- 
-»-*:    -'»    •' o. .  ^svr-    tv-..:-uce    that 

•  -•    :•  r^  c    rjLijr'i  iijtrv;n    stamis 

•  -atj- '1  »  -  i  ir-nj^  ia  sii«-b  iKher 
'*«t*-    w-    2   i^**  n-Aninz  of   the 

•  •-.<  -  -  r  I-  :  -f  I".  S-  Rev. 
"^  .      *  '"^    *<:    IT^^l  c.  7.  I  1  . 

A     .  •  ^      >  -  *  *r»Trr*  ;o  ;he  re- 

-r:     -•'   :r*,^  c^-r  ■>ri»:*  iLat  any 

*•  •  •!  -■•-  i.--:r:     !  rr*~jr  wi*  n'uvk*  «>r 

"  *.fc."     Jt-'^r    *   a  V  «■>  h  ir.  ::« 'n.-*-ot 

!->■'   •<  :     •-  ^'1    nvt!*  n-^-'f  ibe 

^    •*     L.:-:    :      a^-.ii  ;l«x:    :he    n?- 

^  •   •:••*■    •-  ;.,•.  :.>  :bc  i-rW  iLtre- 

«.     .   -*  z»  c    r3c^>««iskrT  f  <•  live  re- 

>:■•  I -It  -r  '    7-  ♦:  ;.>  J  v^  ry  -^f  ssch 

'«•-••     '  ••-    c    I  '.iKt  re.  ..<•:  n  •»f 

>  v..  r»  r  .>i  -i«:  rns  ctT  rc'.:.oi  to 
a  *  ^      :  >-'.  •^r-n  -r  xjjrr  prx>>« 

X  •"•«•.'  I*"  ■  r    (  "S-  714  7^  rs  ■"<:  wh.:ch 

^*  •-  ■>  -*.  ar  t:\.«i  :.^  i.jr  «imat, 

-•  r    :.fc.  a  .-•  rv  x  ::>r  :r«i:c?r>nl 

i     :*.'"   ».-4J  •:  .t:  -jj^f  -..  •ie  rr-v:.v*l 

VAC    c  i  -'-r^-s? :  r  :1k  i':i>-»- 

•  vv:    ».w   -.'.,    v.-^svXkr  va>  a  r:Ld- 


*  '-«:  wir-:k:ii:.  and  :be  ne^ 
>:.>..;t.  V  ro>i.x>.vt  a  w-r^-fii  who 
->«   :*,vi  :>^   ^   j- 


v.i--* 


bla  iatlinony  related  to  J.  L.  and 
otbera,  and  the  meetingB  of  aaid 
perBODS*  and  that  the  J.  L.  re- 
ferred to  in  his  testimony  was  the 
prisoner,  and  that  be  procnied  the 
warrant  from  the  Governor: 

fffld.  That  this  was  sufficient  evi- 
dence.  at  least  prima  faae,  that  the 
prisoner,  wboe^e  name  was  J.  !»., 
was  the  same  person  named  in  the 
warrant  and  a  fugitive  from  jus- 
tice, although  the  witness  testified 
on  cm«s-examination  that  he  never 
saw  the  prisoner  in  such  other 
Stale, 

Whether  in  all  cases  the  warrant  is 
c»  ►nolu5i ve  evidence  on  habeeu  oor- 
P*u  that  the  person  named  therdn 
15  a  furtive  from  justice^  qtuere. 

The  word  "crime,"  in  the  article  of 
the  Constitution  relating  to  inter- 
State  extradition  and  the  statute 
( Kev.  Stat-,  §  5278),  includes  every 
act  made  criminal  by  the  law  of  the 
dtrm&nding  State,  whether  it  was  so 
at  comm«jn  law  or  not,  and  even 
th^-Kigh  made  so  by  a  hiw  subse- 
quent to  the  adoption  of  the  Con- 
stitution  and  the  passage  of  said 
Act  of  Congress.         , 

Umkr  U.  S.^  Rev.  Stat.,  §  760,  no 
ple^ling  is  required  after  the  tra- 
verse to  the  return.  The  new  mat- 
ter averred  therein  is  to  be  deemed 
at  issue. 

On  habeas  ecrpuM  the  question  of  the 
identity  of  the  prisoner  with  the 
|H^r»on  named  in  the  warrant  is 
always  open. 

A  court  of  the  United  States  has  jnr- 
i:r<iiaion  of  a  petition  for  hiJ)eaM 
corpH*  by  a  person  alleged  to  be  il- 
legally  restrained  of  his  liberty  un- 
der or  by  cohir  of  the  authority  of 
the  United  States,  allhou^  a  pro- 
ceeding by  certiorari  is  pending  in 
a  S^aie  court  at  his  mu't  for  the  re- 
view of  a  decision  of  an  inferior 
o^ort  di^mis^g  the  writ  of  Aadeaa 
^V'-'/^j  issued  on  tus  petition. 

On  l,i>»w  fk>rp*i^  before  a  court  of 
the  United  Slates  siMd  out  by  a 
pn^xier  held  under  a  warrant  of 
the  Governor  as  a  fugitive  from 
jii^joe,  it  is  not  neees»ry  that  no- 
tice of  the  proceeding  be  given  to 
the  ai;omey.general  of  this  State. 
Lt^ty*  t 'f*rr  197 
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HARBOR  REGULATIONS. 
See  Collision,  13,  15. 

HUSBAND  AND  WIFE. 

See  Stipulation,  3. 
Laohbs. 


I 


IDENTITY. 
See  Habeas  Corpus, 

INCOME  TAX. 
See  Bill  of  Pabtiotjlars. 

'    INDICTMENT. 
Sec  Habeas  Corpus. 

INJUNCTION, 
See  Costs,  6. 

INSURANCE. 
See  Mabins  Insubanob. 

INTEREST. 

See  Bill  of  Lading,  4. 
Damages,  8. 

INTERNAL  REVENUE  LAW. 

1.  Upon  an  information  under  Rev. 
Stat.  §  3453,  charging  that  certain 
distilled  spirits  seized,  were  found 
in  a  place  mentioned  and  in  the 
possession  of  persons  unknovvn,  for 
the  purpose  of  being  sold  and  re- 
moved in  fraud  of  the  internal  reve- 
nue laws  and  with  design  to  avoid 
payment  of  taxes  thereon,  and 
claiming  the  forfeiture  of  a  large 
number  of  other  articles  of  person- 
al property  found  in  the  same 
place : 

Held^  That  under  that  section  it  is 
not  necessary,  in  order  that  such 
other  personal  property  be  forfeit- 
ed, that  raw  materials  intended  to 
be  used  in  the  manufacture  of  ar- 
ticles subject  to  tax  should  be  found 
in  the  same  place. 


The  case  of  U.  S,  v.  33  Bbls.,  etc.,  1 
Low.  239,  disapproved.  The  U.S. 
v.  16  hbls  Distilled  SpiriU.        484 

2.  Under  U*  S.  Rev^  Stat.,  §  733, 
which  is  a  re-enactment  of  the  41st 
section  of  the  Act  of  June  30,  1864 
(13  Stat,  at  large,  p.  239),  as 
amended  by  the  9th  section  of  the 
Act  of  July  13,  1866  (14  id.  p.  Ill), 
and  which  provides  that  "taxes 
accruing  under  any  law  providing 
internal  revenue  may  be  sued  for 
and  recovered,  either  in  the  district 
where  the  liability  for  such  tax  oc- 
curs or  in  the  district  where  the  de- 
linquent resides,"  a  suit  will  not  lie 
to  recover  such  tax  in  a  district  other 
than  that  in  which  the  tax  accrues 
or  that  in  which  the  delinquent  re- 
sides, although  he  may  be  found 
and  served  with  process  therein. 
T/ie  U.  S.  V.  The  N.  Y.,  N.  H.  <& 
H.  R.  B.  Co.  144 

See  Common  Law  Cause. 
New  Teial. 
Succession  Tax. 


JUDGMENT. 

See  Jubisdiotion. 

JURISDICTION. 

Libels  were  filed  against  a  t\i%  to  re- 
cover for  the  loss  of  three  barges 
while  in  tow.  D.  appeared  as  daim- 
ant  and  owner  of  the  tug  and  set  up 
that,  after  the  loss  in  question,  the 
tug  was  libelled  in  the  District 
Court  of  the  Eastern  District  by  C. 
to  recover  a  claim  which  was  a 
valid  lien  on  her,  and  that  under  a 
decree  in  that  suit  by  default  the 
tug  was  sold,  and  that  D.  became 
the  purchaser,  and  thai  by  such 
sale,  the  liens  of  the  libcllants,  if 
any  they  had  on  the  tug,  had  been 
discharged.  The  cause  coming  on 
for  trial  and  D.  having  offered  in  evi- 
dence  the  Judgment  record  in  the  case 
of  C.  against  the  tug,  the  libellants 
objected  to  it  as  void  for  various 
alleged  irregularities,  and  also  offer- 
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ed  pvM^ncp  to  prove  that  D.  was 
niasttT  *»f  the  X\iz  at  the  time  of  the 
1«»^  of   thi'ir  Unit«.  and  al<so  evi- 
<l»-:i<e  hv    whirh   tlu"V   claiiwd  to 
frhow  ih;il  the  sii!«»  n(  the  tug  in  the 
siiii  of  c.  wafifoihisive: 
//'''.'.  ThaT  the  oSji<ti.in«  to  the  veri-  i 
tw-n'i.-n  <»f  <'.'s  liU'l  Ufi^re  a  notary, 
ai:>l  *M  the  MTvkv  of  process  hy  a 
8|w-fiai  di'puty.  c«»uUl  not  Ik* main- 
t«:i)«rd.  in  pnx^fciiings  in  this  dia-  ^ 
tri'-t  :  ' 

TLa*  it  \va«  jmA  essential  to  tlje  juris-  ; 
di(  'i  ni  in  C.'sMiit.  that  the  marshal  ! 
»h>>iiitl  (•'♦ntinuously  n^iain  the  ves-  ' 
sel  in  his  ru*st<Miy:  | 

That  iht-re  is  n'»  rule  or  statute  requir-  ! 
iriir  the  exfiusion  t>f  Sun'iays  in  the  I 
f«»urt«<'n  davs  n:Mjuiri.-d   before  the 
return  •>f  pphtss  in  rem  : 
Thai  the  (/'•j«'<ii<mR  to  the  jurisdic- 
tion of  tile   District   Coiut   of  the  ' 
Eastern  I)i-trict  in  C.'s  case  must 
tliJ-r*  f-  're  l>e  overruled. 
"Wht-tluT  the  ilecree  of  that  court  in 
ihaf  case  when  offeied  in  evidence 
did  not   exclude  the  evidence  im- 
pcaihincr  the  jurisdiction  of  that 
c-»urt,  qH*rre.  \ 

Ilr.'i.  lilri-K  That  on  the  evidence  the 
suit  of  (.'.   was  prosecuted  by  him 
in  entire  good  faith,  and  was  not 
ci'llusive : 
Tlifti  D.,  althoucrh  master  of  the  tus^  ■ 
and  in  charire  of  her  at  the  time  of 
the  liUilants  alleired  loss,  was  not  . 
bound  to  notify  them  that  C.'s  suit  i 
was  ci»nunenced,   or   that   the  tug  | 
was  to  Ix^  s»Md  under  the  decree  in  , 
it ;  nur  was  he  l>ound  to  defend  the  i 
lue:  airainsi  C.'s  ciaim.  which  was  a 
valid  one.    nor  w;is  he   prevented 
from  buyinff  the  tun  at  the  sale,  nor  ' 
was  the  elttct  of  the  sale  to  clear 
the  tue:  fn>m   all   liens  less<'ned  by 
D.'s  havinir  boucrht  her  at  the  sale;  ; 
That  1).  wa>  not  equitably  estopped  I 
fn.>m  set  line  up  the  decree  in  C.'s 
suit  anti  the  «ale  imder  it    against 
the  clain^^  of  the  lilxllants  : 
Til  at.  if  the  sale  of  the  vessel  had  been 
unfair  in  for  an  inadequate  price, 
the  libellanis.  who  knew  of  the  sale 
within  two  days  after  it  t(X>k  place, 
niiirht  have  souirht  a  remedv  bv  ap- 
plyinir  to  the  Court  of  the'Eakem  , 
l>istrict  to  set    aside   the  Sfile   and 
open  iheu-  default  and  let  them  in 


to  defend  against  C.'i  claim,  if  they 
had  any  defence ; 
That,  having  failed  to  do  this^  their 
rights  as  against  the  tug  were  cut 
off  by  her  ^le,  and  their  libels  must 
be  dismissed. 
Th€  E.  W.  Gorgas.  460 

See  Collision,  16. 
Extradition. 
Habeas  Cobpus. 
Limitation  op  Liability. 
Passenger. 
Practice,  5. 
Sale  of  Vessel,  1. 
Seamen's  Wages,  7. 


L 

LACHES. 

A  suit  was  brought  by  a  manied  wo- 
man as  owner  of  a  canal-boat 
against  a  steamboat  to  recover  the 
value  of  the  boat  and  her  caz^,  lost 
by  negligence  of  the  steamb^.  A 
decree  was  made  in  her  favor  on 
3farch  4,  1871,  for  $2737.66  dam- 
ages and  $^331. 91  costs.  In  May, 
1871,  an  agreement  to  compromise 
was  made  between  the  proctors, 
and  the  stipulators  paid  t2,000  in 
settlement.  The  owners  of  the 
cargo  were  parties  to  the  settle- 
ment and  the  husband  of  the  li- 
bellant  was  present  and  consented 
to  it  and  also  her  proctor,  who  had 
since  died.  In  March,  1879,  a  mo- 
tion for  leave  to  issue  execution 
against  the  stipulators  was  made  on 
behalf  of  the  libellant,  on  her  affi- 
davit that  she  did  not  authorize  the 
settlsment  and  received  no  pait  of 
the  $2,000  : 

Held,  That  the  facts  as  to  the  settle- 
ment created  so  strong  a  presump- 
tion of  acquiescence  on  the  part  of 
the  libellant  that  it  was  not  over- 
come by  her  affidavit,  and  that  in 
any  event  she  could  only  enforce 
the  decree  for  the  amount  of  her 
interest  in  it,  and,  as  she  had  not 
shown  what  that  was,  her  motion 
must  be  denied.    The  Deer.        628 

JSee  Bill  of  Partic^ilahs. 
Mistake  of  Faci. 
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LAW  OF  THE  SEA. 
See  Collision,  8. 

LEX  LOCI  CONTRACTUS. 
See  Seamen's  Wages,  2. 

LEAVING  PORT. 

See  Lien  2. 

LIEN. 

1.  Cargo  had  been  delivered  to  a 
purchaser  from  the  consignee  with- 
out notice  to  him  of  any  claim  of 
lien  for  freight : 

Held^  That  the  lien  of  the  vessel  for 
the  freight  had  been  lost. 
1 18  SUckB  of  Timber,  86 

2.  The  departure  of  a  steamboat, 
running  between  New  York  and 
8tuyvcsant-on-the-Hudson  from 
New  York  on  her  daily  trip  is  a 
**  leaving  of  the  port,"  within  the 
language  of  the  statute  of  New 
York  of  1862,  chapter  482,  in  rela- 
tion to  liens  on  domestic  vessels; 
and  speciiications  of  lien  must  be 
filed  within  twelve  days  from  such 
departure,  to  make  the  lien  valid. 
TJie  Monitor,  188 

3.  Casks,  furnished  to  a  whaler,  to 
be  stowed  on  board  to  receive  the 
oil,  are  necessary  for  the  vessel, 
and,  bjr  the  law  of  the  State  of 
New  lork,  a  lien  attaches  to  the 
vessel  for  the  amount  of  the  debt 
incurred  therefor. 

It  is  not  necessary  to  file  a  specifica- 
tion of  such  lien,  where  the  vessel 
has  not  left  the  State  before  her 
seizure  under  process  issued  to  en- 
force such  lieu.  The  Henry 
Trowbridge,  416 

4.  Materials  were  furnished  in  the 
State  of  New  York  to  a  vessel 
owned  in  the  State,  by  three  par- 
ties, F.,  D.  «fc  M.  Specifications 
of  lien  were  filed,  as  required  by 
the  statute  of  New  York,  first  by 
F.,  second  by  M.,  and  third  by  D. 
A  few  days  after  D.  had  filed  his 
specification  of  lien,  he  filed  a  libel 
against   the  vessel  to  enforce  his 


lien  and  the  vessel  was  seized  un- 
der the  process.  F.  next  filed  a 
libel  against  her,  and  lastly  M.  filed 
a  libel  also.  The  vessel  being  sold 
and  the  proceeds  not  being  suffi- 
cient to  pay  all  the  claims,  the 
question  of  priority  was  brought 
before  the  court : 

Held,  That  the  order  of  the  filing  of 
the  specifications  did  not  deter- 
mine the  order  of  the  attaching  of 
the  liens ; 

That  the  rule  that  claims  should  be 
paid  in  the  order  of  the  £ling  of  the 
libels  was  too  well  settled  to  be  dis- 
turbed in  this  District,  notwith- 
standing the  authorities  elsewhere 
in  favor  of  a  payment  pro  rata. 
The  Minnie  R.  Childs,  ft53 

5.  F.  filed  a  libel  against  a  vessel 
owned  in  the  State  of  New  York, 
to  enforce  a  lien  claimed  to  exist 
under  the  law  of  the  State  of  New 
York,  passed  April  24,  1862.  It 
appeared  that  F.,  as  a  broker,  had 
negotiated  a  charter  of  the  vessel 
for  her  owners,  who  resided  at  Sag 
Harbor,  for  a  term  of  six  months ; 
that  the  charterer,  who  acted  as 
master  of  her,  applied  to  F.  to 
know  where  he  should  ^t  stores 
for  the  vessel  and  F.  obtamed  from 
C.  an  order  on  L,  for  the  stores, 
which  were  furnished  to  the  mas- 
ter on  tha*  order.  It  appeared 
further  that  F.  also  procured  $215 
of  C  on  a  pledge  of  bills  of  lading 
and  paid  it  to  the  master  to  dis- 
burse the  vessel.  The  voyage  was 
broken  up  so  that  the  security 
failed  and  F.  claimed  that  he  owed 
C.  the  money.  It  appeared,  also, 
that  he  advanced  to  the  master  $20 
for  labor  in  getting  the  vessel 
moved  from  Jersey  Flats  to  Brook- 
lyn, and  f  49  paid  on  request  of  the 
owners  for  wages  of  seamen  on  a 
previous  voyage,  and  $25  for  ob- 
taifiing  a  bond  for  the  vessel  when 
under  arrest,  which  \yond  was  not 
accepted,  and  $25  for  fees  paid  at 
the  custom  house.  And  he  claimed 
$41  for  commissions  in  negotiating 
the  charter : 

Held,  That  it  did  not  appear  that  the 
libellant  furnished  the  stores  or  ad- 
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▼mnrfd  the  money  necessary  to 
I»r«urp  tbem: 
Th&t  it  waft  nrjC  mffkientlv  proTed 
tlial  tbe  v215  was  ad^-aoced  Uj€  the 
puqM»se  iA  '*prorurine  w^'SBaries"  ■ 
for  the  vew^-L  and.  U-«idrt,  it  was 
adraDoed,  ami  bj  the  Utiellaat,  but 

Thai  there  was  do  lien  on  the  veaael 
uo<i«*r  the  statute  for  the  amount 
a^ivanrt^l  for  ra-^om  h^^Mise  fee&,  or 
for  xhv  Bum  paid  to  pnicure  a  bond, 
or  f«jr  llie  comniissiuos.  they  not 
be ias:  im-iudcd  id  the  term  "  neces- 
saries: " 

That  fi»r  tb«*  amount  paid  for  moving 
the  vessel  ttie  li^K-llant  had  a  lien, 
and  al*i<i  fi»r  ihe  sum  a'lvanced  to  ■ 
pay  utt  the  seamen,  aithoush  by 
the  terms  of  the  charter,  the  char- 
terer had  agreed  to  pay  all  expenses 
of  the  vessel :  ; 

That    as    the   principal  part  of    the 
claim  was  diiAl lowed,  the  libellant  j 
should  not  have  ci>5ts.  ! 

The  case  of    Th£  J^^tn  Farron  (14  | 
B:a;ch.  p.  29*  disiiocuished.  I 

The  Lucia  ^  Iks,  660  i 


See  B*>TTOSfBT. 

Pilotage. 
Sals  of  Vessel. 
Seamkn*s  Wage:;. 

UGHTS. 
iS«  Tro  AXD  Tow,  4. 

UMITATION  OF  LIABILITY. 

1.  A  collision  occurrvd  between  two 
schOi>oers,  the  S.  and  the  A.  T-,  on 
May  6,  Ib'TS.  On  the  1 1th  of  June, 
1>7S,  the  ownere  of  the  S.  filed  a 
li'r»el  a£:^nst  the  A.  T.  to  recover 
their  damages^  The  A.  T.  had 
been  in  the  meantime  repaire<l.  On 
the  14ih  of  June  her  owners  filed  a 
p<*tit:on  to  limit  their  lia!»ility.  A 
reference  was  had  to  fix  her  value, 
aixi  ii»e  c\»mmissit»ner  rviH>rteii  that 
her  vji;;ie  alter  the  c«xiision  was 
^VX\  ami  that  the  interest  of  the 
owners  in  her  pending  freight  was 
♦  'i*:*^,  and  the  owners  of  the  S. 
excepted  to  the  report : 


i 


ffM,  That  the  viliie,  to  wfaidi  the 
liability  of  the  owners  of  the  A.  T. 
would  be  limited,  was  the  valoe  of 
the  vessel  after  the  a^lision  and 
before  she  was  repaired :  thai,  as 
the  veawl  waa  sailed  on  shares  by  a 
master  who  was  not  an  owner,  the 
interest  of  the  owners  in  the  freight 
was  one-half  of  it  after  deduciipg 
port  charges,  wfaicdi  the  commis- 
sioner had  reported ; 

That  the  exceptions  most  be  over- 
ruled.    Wrighft  Petition,  14 


3.  An  English  steamship,  the  J.  B., 
loaded  with  guns  and  muniticms  of 
war  for  the  Torkish  Government, 
and  bound  from  New  Haven  to 
Constantinople,  went  ashore  on 
Idttle  Gull  Island,  at  the  mouth  of 
Long  Island  Sound,  and  became  a 
total  leas.  i>onie  wreckage  was 
saved  from  the  vessel,  and  most 
part  of  the  cargo,  which  went  back 
damaged  to  the  consignoiB.  The 
owners  of  the  vessel,  no  action  for 
damages  having  been  begun  within 
six  months,  made  petition  for  lim- 
itation of  their  liability  to  the  value 
of  the  vessel  and  freight,  offering 
tender  of  the  vessel  and  her  wreck- 
age in  their  hands.  An  order  was 
thereupon  issued  by  the  court,  di- 
recting all  parties  interested  to  ap- 
pear, and  show  cause  why  an  ap- 
praisement of  the  vessel  should  not 
be  ordered  and  why  the  petitioners 
should  not  have  the  relief  which 
they  asked.  Notice  of  the  order  to 
show  cause  vras  published,  and  on 
the  return-day  some  of  the  consign- 
ors and  the  insurers  appeared  spe- 
cially to  oppose  the  petition,  and 
objecting  to  jurisdiction : 

Heldy  That  the  ship-owners  were  not 
entitled  to  the  benefit  of  the  rule  of 
the  general  maritime  law  limiting 
the  liability  of  the  ship-owners  to 
value  of  tli^  vessel  and  freight,  bat 
were  entitled  to  the  benefit  of  the 
statute  of  the  United  States  (Rev. 
Stat.,  §§  4283,  4284),  thougli  no 
action  was  in  this  case  yet  insti- 
tuted against  the  ship  in  rem  or 
the  owners  in  personam  to  recover 
for  the  losses  caused  by  the  strand- 
ing ;  and  that  the  court  had  juris- 
diction of  the  prooeediiig ; 
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That,  the  stranding  having  occurred 
-within  the  territorial  limits  of  this 
district,  within  which  also  the 
Tnreck^  is,  and  no  Auit  having 
been  instituted  in  any  other  dis- 
trict, this  proceeding  was  properly 
instituted  in  this  court ; 

That  the  libel  should  be  amended  so 
as  to  show  the  residence  of  the  li- 
bellants,  whether  this  be  consid- 
ered a  proceeding  in  rem  or  in 
ptrwnam,  under  the  23d  admiralty 
rule,  but  could  not  be  held  defec- 
tive because  it  asked  alternative  re- 
lief, in  a  case  like  this ; 

That  the  tender  made  in  the  libel  of 
the  vessel  and  wreckage  to  be  dis- 
posed of  by  the  court,  was  an  aban- 
donment such  as  the  law  requires ; 

That  the  court  had  power  under  the 
statute  and  the  rules  of  the  Supreme 
Coni-t,  to  direct  the  marshal  to  take 
property  into  his  custody ;  whether 
it  had  power  to  order  a  sale  by  the 
court,  qtUBre. 
The  John  BramaU,     .  495 

ike  Costs,  6. 

LOG. 

Bee  Seamen's  Wages,  6. 

M 

MARINE  INSURANCE. 

The  shipper  of  a  cargo  of  barley,  in 
sacks,  from  San  Francisco  to  New 
York,  insured  it  against  perils  of 
the  seas.  The  policy  contained  a 
memorandum  clause  by  which  grain 
was  to  be  **free  from  average  un- 
less general,"  also  ' *  free  from  dam- 
age or  injury  from  dampness, 
change  of  flavor,  or  being  spotted, 
discolored,  musty  or  mouldy,  ex- 
cept caused  by  actual  contact  of  sea 
water  with  the  articles  damaged, 
occasioned  by  sea  perils, "  also  *  *sub- 
ject  to  20  per  cent  particular  aver- 
age." The  ship  met  with  heavy 
weather  on  the  voyage  and  put  into 
Rio,  leaking,  where,  part  of  her 
cargo  having  been  discharged,  she 
was  repaired  and  then,  having  been 
reloaded,  she  completed  the  voyage 


to  New  York.  On  the  discharge  of 
the  cargo,  a  portion  of  the  sacks 
were  found  to  have  been  wet  with 
sea  water,  and  the  barley  in  them 
damaged  thereby,  but  the  damage 
on  that  part  of  the  cargo  did  not 
equal  20  per  cent  of  the  property 
insured.  But  it  was  found  that  the 
malting  quality  of  the  rest  of  the 
cai]go  had  been  destroyed,  as  it  was 
claimed,  by  dampness  of  the  hold 
arising  from  the  leak,  and  such 
damage  amounting  to  more  than  20 
percent,  a  libel  was  filed  against 
the  underwriters  to  recover  the 
whole  loss ; 

HeJd^  That,  assuming  that  the  damage 
to  the  sacks  of  barley,  which  were 
not  reached  by  the  sea  water,  was 
caused  by  damp  vapor  arising  from 
other  sacks  that  were  reached  by 
the  sea  water  which  came  into  the 
vessel  through  a  peril  of  the  seas, 
such  damage  was  not  caused  by 
actual  contact  of  sea  water  with  the 
articles  damaged,  within  the  mean- 
ing of  the  policy;  and  that  the  in- 
surance  company  was  not  liable  on 
the  policy. 

The  cases  of  Woodruff  v.  The  Com, 
Ins,  Co.,  and  Corey  v.  The  BoyU- 
ton  F,  and  M,  Ifis.  Co.  (101  Mass. 
143)  commented  on.  NeidUnger  v. 
The  Ins,  Co,  of  If,  A,  254 

MARKET  VALUE. 
See  Damage  to  Cabgo. 

MARSHAL. 

See  Costs,  10. 

Jurisdiction,  2. 
Pbocess. 
Peaotioe,  6. 

MASTER. 

See  Bill  of  Lading,  3. 
Marine  Insurance. 
Passenger. 
Possession. 
Practice,  2. 
Seamen's  Wages,  10. 

MISTAKE  OF  FACT, 

A  party  entitled  to  recover  money 
paid  under  a  mistake  of  fact,  is 
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hrmn^i  U*  eive  prompt  nn<ice  of  the 
d:-rf*»venk-  of  th^  romake  to  the 
f  an y  to  «  h*  'Hj  tlte  nK*oey  was  paid. 
^^  b^fv  xlit-  i^^ny  to  wb^^m  moiHfy  is 
»••  r-ij<i.  »u*«i.i:rji  riamairt'  in  the  loss 
f  f  hi*  r»'n)#-tiv  itxrr  ainiin<t  am>th«*r 
pir*y.  thr  !j^'h  iho  mt'Iiir»'nre  of 
t:.»-  i-arty  lo  «li<fru  he  i<«  iiaMe  in 
f  »...iitr  u»  irire  iK*(Kie  of  the  diacov- 
♦•r>-  of  il'f  r;:iMaKe.  he  is  thereby 
*V.^\iHrit^l  fr«im  I  lability. 

T\tf  a«::'»n  l«^in?  ei|uiiablp.  the 
rni'Kl  >'a:es  «.«*iriir  as  plaintiff  in 
(4i<  b  iA(*'.  »D  is  U«uii'l  by  the  same 
eij'ii*.it>ic  ruies  as  any  other  plain- 
iilT  in  «iK'h  an  ar-tion  and  cannot 
rw"  iver.  if  ?br  ►n:rb  its  failure  to  pive 
n  ''irf  »»f  tb»-  •ii«<i"»»veTy  c»f  the  mis- 
t&Xf  the  il«-ft>D4iant  has  Kjsi  his  re- 
ni*^ly  nvtr. 

In  s'ifh  an  arti<tn  by  the  United 
>*a:o«.  wb'-ie  it  appeared  that  tlit 
Asfr:*'ani  Trea'^un t  at  New  York 
iravf  r.-.'ti<'e  of  the  diiscoTery  of  tlje 
II. intake,  and  denianded  pa^inent. 
but  atiermards  withdrew  the  notice 
ard  d»'man<l  : 

II''  v/,  Tliat  asaunnnir  that  he  was  the 
pr»p»'r  c»i?i<t'r  to  give  such  notice  he 
TftA>  ibf-  pn»f>er  p«'n«<»n  to  withdraw 
it.  and  the  dtfemlant  having  relied 
on  such  withdrawal  and  thereby  ' 
V-^st  bis  remt^iv  over,  was discharsred 
fr^m  liabilliyl  JJu  U.  S,  v.  The 
I  nivn  Mat.'Banl\  408  , 

MORTGAGE. 

Sm  Pr-\cticb.  6L 
t*ALK  OF  Vessel. 


NEGUGEXCE. 

«S^«'  Damage  to  Caboo. 
Mabixk  LvsrRAXCK. 

TCG  ASD  Tow. 

XEW  TRIAL. 

A  verviici  in  favor  of  the  defendant, 
in  a  siiit  f.>r  forfeiture  of  eoods  for 
VK\aiion  of  the  Intemaf  revenue 
laws,  ^ill  not  l»e  set  aside  as  asainst 
the  eviiionci\  thousrh  as  to  a  ^smalj 
jvm  of  the  gooils  prtxeededagaiast. 


the  court  enterUuns  do  doutn  that 
upon  the  evidence  the  verdict  is 
wrong.  The  U.  S.  v.  117  PccJk^ 
agt4  of  Plug  of  Tobacco,  ^43 

NOTARY  AND  SEAL. 

Althoush  a  lil»el  upon  which  decree 
liad  lieen  entered  in  another  district 
appeared  to  have  been  sworn  to  be- 
fore a  notiin*  public  whose  seal  was 
not  attachr-fl  to  his  certificate,  the 
absence  of  such  seiil  did  n<»t  vitiate 
the  process  issued  on  tlie  libel,  un- 
der the  niles  of  the  court  re^iuirinc: 
a  sworn  lil>e!  previous  to  the  issuing 
of  process  against  a  vesseL  1,'nder 
the  statute  of  1876,  chap.  304,  the 
seal  was  not  necessary  to  a  due  ve- 
rification. At  most  its  absence  was 
only  an  irreirularity,  which  could 
not  be  availed  of  after  decree,  in 
another  pnjceeding  before  another 
court.     The  E.  W,  Gorga*,        460 

NOTICE. 

See  Habeas  Corpus. 

LlEX,   1. 

MiictTAKE  o^  Fact. 

0 

ownt:rs. 

Where  a  vessel  was  repaired  in  the 
port  of  New^  York,  upon  the  order 
of  D.  &  R.,  to  whom  she  was  con- 
sij^ed,  proceeded  on  a  voyage,  and 
was  sold  abroad  on  a  claim  for  bot- 
tomry, and  thereafter  the  ship-car- 
penter, who  did  the  repairs  in  New 
York,  brouirbt  suit  against  the  own- 
ers, who  resided  in  New  York  and 
Brooklyn,  and  they  answered  sepa- 
rately--E.  setting  up  that  the  con- 
signees, D.  &R.,  w^ere  owners /wv 
hoc  vice  under  an   agreement    to 
manage  and  control  the  vessel,  re- 
ceive all  earnings  and  pay  for  all 
repairs  and  supplies,  for  a  specified 
money  consideration ;  and  J.  set- 
ting up  the  same  agreement  and 
also  that  libellont  had  knowledge 
of  it : 
Held^  That  it  was  not  open  to  the  de- 
fendants to  dispute  the  authority,  of 
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D.  &  R.  to  order  the  repairs ;  and 
having  admitted  their  ownership 
and  accepted  the  repairs  in  the  in- 
creased value  of  their  vessel,  they 
Bie  prima  fa4sie  liable  to  pay  there- 
for; 

That  D.  &  R.  were  not  proved  to  be 
owners  pro  hoe  vicey  and  this  de- 
fence set  up  in  the  answers  was  not 
established ; 

Tliat  while  it  appeared  from  the  proofs 
that  defendants  were  actually  mort- 
gagees out  of  possession,  no  such 
defence  was  set  up  in  their  answers 
and  no  question  of  their  liability  as 
such  could  therefore  be  considered. 
McCarthy  v.  Eggers,  688 

See  Possession. 
Safe  Return. 
Sale  of  Vessel,  2. 


PARTIES. 
See  Collision,  8. 

PASSENGER. 

F.  filed  a  libel  against  a  steamship, 
alleging  that  he  took  passage  on 
her  for  Hamburg,  with  his  wife  and 
son,  and  that  when  two  days  out 
from  New  York,  the  master  com- 
pelled them  to  leave  the  stateroom 
in  the  first  cabin  and  confined  them 
during  the  voyage  in  another  room 
wliich  was  unfit  for  them.  It  ap- 
peared that  the  child  was  taken 
with  an  attack  of  small-pox  or  va- 
rioloid, and  that  the  master  of  the 
ship  directed  the  child  to  be  remov- 
ed to  the  steward^s  room,  telling 
the  father  and  mother  that,  if  they 
went  with  it  they  must  stay  and 
would  not  be  allowed  to  come  into 
the  first  cabin  again,  and  according- 
ly they  were  all  removed  and  were 
not  allowed  thereafter  to  come  to 
the  first  cabin : 

Held,  That  the  court  had  jurisdiction 
of  the  cause  of  action  ^ 

That  the  act  of  the  master  was  but 
the  performance  of  his  duty  to- 
wards the  other  passengers ; 
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That  the  accommodations  provided 
were  reasonable,  and  that  there  was 
no  unreasonable  confinement,   and 
that  the  libellant  had  no  cause. 
The  HamTnonia,  512 

PENALTY. 

See  Aebest. 

PERIL  OF  THE  SEAS. 
See  Marine  Insurance. 
PILOTAGE. 

A  claim  for  half  pilotage  by  a  Hell- 
Gate  pilot,  under  the  statute  of  the 
State  of  New  York,  constitutes  a 
lien  upon  the  vessel. 

But  to  establish  such  claim  it  must 
be  shown  that  at  the  time  of  the 
tender  of  the  pilot's  services,  the 
vessel  was  in  the  prosecution  of  a 
voyage  which  would  carry  her 
through  Hell  Gate. 
Ths  Kalmar,  242 

PLEADINGS. 

See  Bottomry. 
Habeas  Corpus. 
Owners. 
Practice. 

PORT  CHARGES. 

See  Charter,  5. 

POSSESSION. 

By  the  agreement  made  for  the  build- 
ing of  a  vessel,  it  was  agreed  that 
oneL.,  who  took-  an  eighth  of  the 
vessel,  should  command  and  sail 
her  as  master.  L.  afterwards  sold 
his  eighth  to  K.,  who  bought  it,  ex- 
pecting to  go  as  master  of  her,  and 
gave  a  larger  price  for  the  share  on 
that  account.  After  his  purchase, 
one-half  of  the  vessel  was  owned  in 
Damariscotta,  Me.,  and  the  other 
half  in  Portland,  Me.  He  ran  the 
vessel  as  master  for  several  voyages; 
and,  the  vessel  being  in  New  York, 
he  was  informed  by  her  agent  there 
that  one  of  the  Portland  owners  had 
sold  out,  and  that  the  new  purcha- 
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t.  1  I'riji'ri.  in  t\<^  Sla'e  of  New 
Y  rk,  >*'M  lo  M.  vt  (  ♦».  pvn1« 
mi.'i-h  were  lilt-  pn»:^T:y  of  the 
>*n*T.  TtH  n  afrrT  M.  •fc  Co.  Wm<: 
ir»  !  nr.knp'cy.  S.  !i>ii  a  pn>«'f  ff 
u«rU  f«T  iLc  priff  «»f  th#?  jrH>is. 
>:a*irj  ibt  tiel«i  lo  l»f  ci'it*  to  him  as 
xze-^:  anti  warden  **f  ( "'inton  Mate 
Pr.-^jn.  A  pri<rrity  f.^r  the  debt 
wji<  r;.^n,«xi  as  due  in  fact  U*  the 
**ti*'-  -f  N»'H'  Y'rk  : 
li^y.  Tt'il  thr  t\*'hl  wri?  fDlitlcnl  to 
S-iih  pri»riiy.     Mr  '.4tr9  C*ue,       58 

3.  Thr  wain-s  nf  seamen  ha\re  a  pri- 
•^•y  nver  a  c-ai-u  f«vr  (N^]ri«ion 
:vjui:i>t  the  pix-ceeis  uf  their  vt*- 
sc  ,    w lie: her    such    waiits     were 
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earned  prior  or  subsequent  to  the  ; 
collision. 

Whether  the  same  rule  would  be  ap- 
plied in  the  case  of  a  foreiacn  ves-  | 
ael,  queer e  ;  | 

But,  if  it  would,  a  vosacl  owned  in  i 
New  Jersey  is  not  sucli  a  foreign  | 
venael  as  to  call  for  application  of  ' 
any  different  rule.   The  Orknt,  620 

See  Costs,  7. 
LiRN,  4. 

PUACTK^E. 
Admikaltt. 

1.  The  master  of  a  vessel  filed  a  li- 
bel against  the  cargo,  to  recover 
freight  and  dcnuirrage  claimed  un- 
der a  charter  and  bill  of  lading. 
Tlie  consignee  of  the  cargo,  who 
had  sold  the  cargo  and  had  no  in- 
terest in  it,  intervened  and  gave 
bonds  for  the  cargo  when  it  was 
seized  under  the  process.  The 
cargo  hatl  been  delivered  to  the 
purchaser  without  notice  of  any 
claim  of  lien  for  frtught  and  after 
the  consignee  had  signed  an  agree- 
ment agreeing  to  pay  sfi{150  demur- 
rage, and  the  consignee  in  his  an- 
swer admitted  tbat  he  was  liable 
for  the  amount  of  freight  due,  but 
disputed  the  amount  claimed  by 
the  vessel : 

Htld^  That  as  the  consignee,  wlio  was 
the  only  party  respondent  l>efore 
the  court,  vas  tlie  party  really  lia- 
ble to  pay  what  was  due,  the  court 
would  turn  the  prcx'eeding  into  an 
action  in  permnmn^  and  give  a  de- 
cree against  him  for  the  amount  of 
the  freight  due,  according  to  the 
charter,  and  the  -i^loO  demurrage, 
which  he  had  agreed  to  pay,  but 
without  interest  or  costs. 
116  Stickn  of  Timber.  86 

2.  A  libel  having  been  filed  against 
D.  and  R.  which  averred  that  "the 
respondents  tu*e  in  this  district  or 
have  goods,  etc.,  to  wit:  the  ship 
Swallow,"  process  was  issued 
against  D.  and  H..  with  a  clause  of 
foreign  attachment.  I),  and  R. 
resided  out  of  the  district,  but  had 
a  regular  and  well-known  place  of 


business  within  the  district,  and 
were  usually  to  Ihj  found  there  dur- 
ing business  hours,  everj'  day.  The 
marshal  made  no  attempt  to  find 
them.  He  returned  to  the  process 
that  the  respondents  were  "not 
found  "  ffnd  that  he  had  attachetl 
their  light,  title  and  interest  in  the 
ship.  On  the  return  of  tlie  pro- 
cess D.  and  R.  failed  to  appear, 
their  default  was  taken  and  a  ref- 
erence ordered.  H.  and  C.  claim- 
ing to  own  the  ship,  finding  that 
she  was  in  custodv  of  the  marshal, 
gave  a  bond  under  the  Act  and  the 
vessel  was  released.  They  then 
moved  to  compel  the  marshal  to 
amend  his  return,  and  to  vacate  the 
attachment  and  have  the  bond  can- 
celled. In  opposition  to  the  mo- 
tion, the  libellants  produced  aflH- 
davits  tending  to  show  that  D.  and 
R.  under  a  contract  to  purchase  the 
shi)),  had  paid  a  large  part  of  the 
price,  but  had  not  got  title  to  her, 
and  that  the  debt  was  due  and  that 
D.  and  R.  did  not  desire  to  have 
the  motion  granted : 

Held,  That  the  marshal's  return  that 
the  respondents  were  *'  not  found  *' 
was  a  false  return  :  that  II.  and  C. 
were  so  interested  as  to  be  entitled 
to  make  this  motion,  and  were  not 
estopped  from  making  it  by  having 
given  the  l>ond,  and  that  as  there 
was  no  dispute  about  the  facts  the 
court  could  give  the  relief  asked  on 
motion  as  well  as  in  an  action 
against  the  marshal  for  a  false  re- 
turn ; 

That  the  marshal  must  be  directed  to 
amend  his  return  by  striking  out 
the  words  '*  the  within  respondents 
not  found,"  that  the  attachment 
must  be  vacated  and  the  bond  can- 
celled, and  all  proceedings  subse- 
quent to  the  issue  and  return  of 
process  must  be  set  aside.  The 
Int.  Grain  Ceiling  Co.  v.  Dill,    92 

3.  A  libel  was  filed  against  a  vessel 
on  a  bottomry  bond.  The  default 
of  all  persons  w^as  entered  except 
that  of  a  claimant  who  w^as  in  pos- 
session at  the  time  of  the  attach- 
ment of  the  vessel,  claiming  under 
mortgages  overdue  and  unpaid. 
The  vessel  was  sold  and  the  pro- 
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oeeds  paid  into  court.  Both  parties 
apftlicd  far  loave  to  bond  the  pro- 
chhhIs.  The  lilH'Ilanta  claimed  that 
evidence  already  taken  by  the 
C'lHiniant,  if  unexplained  or  uncon- 
tradietetl,  estHbii.slied  their  right  to 
the  amrHint  of  their  bottomry  lK>nd 
as  atrainM  the  vessel : 

HfUl,  That,  ihfMiph,  in  a  clear  case, 
iivhen  the  rii;ht8  of  the  liljellant 
were  adn tilted,  the  court  might 
p<*nnil  him  to  take  the  mone^'  fn>m 
the  registry  on  giving  proper  se- 
curity for  iti»  return,  such  waa  not 
this  (^««e,  the  lil)eilant8'  ndit  lieing 
denied  in  the  pleadiiiiTS.  and  the 
court  would  not  prejudge  it  on  a 
partial  pr«Ml notion  of  the  evidence. 

3Iotion  of  the  liU'l hints  denied  and 
motion  of  the  claimant  granted. 
The  Archer,  99 

4.  A  stipulation  for  value  can  be 
?ul»**tiiuted  for  pn»f»erty  in  custody, 
at  any  time,  by  order  of  court. 

At  any  time  before  default,  property 
in  cusicmIv  may  Ik?  Iwnded  in  pur- 
suance of  section  941  of  the  Re- 
vis<*d  Matut^-s  of  the  United  States, 
without  any  other  condition  than  is 
prescril>ed  in  that  section  : 
But  whether  it  can  l)e  so  lK>nded  as  a 
mattt-r  of  right,  after  a  default, 
quotre.   Ttu  Martha  C.Bumite,  196 

5.  Tlie  practice  of  the  State  courts  in 
reference  to  the  production  of 
bo»>ks  and  papers  is  not  adopted  by 
§  914  of  the  Revised  Statutes  of 
the  United  States. 

l\  8.  V.  HuWja,  268 

ft.  A  lil>el  was  filed  against  a  domes- 
tic vt-ssel  on  January  25lh,  1879,  to 
pfHYkver  for  supplies  furnished   to 
her.      Process  was    issued  to    the 
marshal,  who  returned  that  he  had  ' 
at  tat  bed  the  vessel.     At  the  libel-  j 
lant's  rtH^uest,  no  kee|>er  was  put 
l>v  the  marshal  on  hoard  the  ves-  . 
^'K  which  was  then  undergoing  re- 
pairs at  City  Island.     No  notice  to 
apiH-ar   was    ever    published.     On 
S<pi.  16,    1879.  on  motion  of   the 
HlHl'.ant's    pnx*ti>r,    an    order   was 
maiie    that  the  marshal  take    the 
vessel  into  his  custody  under  the 


ori^nal  process  and  put  a  keeper 
on  board.    The  manduQ  did  so,  and 
removed  the  vessel  from  Cky  Is- 
land to  a  pier  in  the  East  River. 
H.,  the  shipwright,  who  had  been 
repairing  her,  appeared  as  a  claim- 
ant, averring  that  when  the  Teasel 
was  seized  by  the  marshal,  he  was 
in    possession   of   the    vessel,    on 
which  he  claimed  a  common  law 
lien.     He  gave  a  bond  under  the 
I      Act  of    1847,   and  an  order  was 
'      made  in  the  usual  form  for  the  re- 
lease of  the  vessel  and  the  marshal 
gave  him  a  notice  to  the  keeper  on 
the  vessel  to  discharge  her,  with 
which  he  went  to  the  vessel.    C, 
the  master  of  the  vessel,  who  wras 
also  one-sixteenth  owner,  was  on 
board  and  so  was  the  proctor  for 
the  libellant.    A  controversy  arose 
>      between    them  which    resulted   in 
H.'s  being  arrested  by  a  police  offi- 
cer and  compelled  to  leave  the  ves- 
sel.   He  had  shown  the  marshal^s 
'      notice  to  the  keeper,  but  refused  to 
leave  it  with  him  or  to  show  it  to 
the  other  parties.     After  his  arrest 
'      the  keeper  left  the  vessel,  leaving 
the  vessel  in  the  possesssion  of  the 
master.     H.  then  moved  the  court 
for  an  order  directing  the  marshal 
to  retake  the  vessel  and  restore  her 
to  him.     The  master  opptosed  the 
I      motion,  claiming  that  be  and  not 
the  alleged  claimant  was  in  posses- 
sion of  the  veasel  when  the  marshal 
retook  her  under  the  order  of  Sept. 
16th.    The  libellant  also  opposed 
the  motion,  denying  that  he  had 
had  notice  of   the  claimant's  ap- 
plication to  bond  the  vessel.    Pend- 
ing the  motion  the  court  made  an 
order  directing  the  marshal  to  take 
the  vessel  into  custody  and  hold 
her  till  the  determmation  of   the 
motion : 
HMy  That  it  is  the  duty  of  the  court, 
on  the  dissolution  of  an  attachment 
against  a  vessel  under  its  process, 
to  cause  the  vessel  to  be  restored  to 
the  party  who  was  in  possession  at 
the  time  when  she  was  taken  un- 
der the  process ; 
That,  where  there  are  two  different 
parties,  each  claiming  to  have  been 
so  in  possession,  the  marshal  ouglit 
not  on  the  dissolution  of  the  at- 
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tachment  to  deliver  her  to  either 
without  the  order  of  the  court ; 

That,  in  this  case,  the  order  for  the 
release  of  the  vessel  had  not  been 
duly  executed  and  the  court  there- 
fore had  jurisdiction  to  order  the 
marshal  to  take  her  into  his  custody 
again  under  the  original  process ; 

That  the  libcUant's  default  as  to  the 
bonding  of  the  vessel  should  be 
opened  and  he  have  leave  to  file 
objections  to  the  right  of  H.  to  ap- 
pear as  a  claimant ; 

That  new  publication  of  notice  to  all 
parties  to  appou*  be  had.  on  the  re- 
turn of  which  Cy  the  master, 
would  have  the  opportunity  to  ap- 
pear and  aver  his  possession  at  the 
time  of  seiziu*e :  and  the  question 
between  him  and  H.  could  be  then 
properly  determined. 
The  Two  Maryn,  668 

7.  A  defendant,  sued  as  owner  of  a 
vessel,  (isked  leave  at  the  trial  to 
amend  answer  and  set  up  that  he 
was  mortgagee  out  of  possession  : 

Ileldy  That  having  pleaded  owner- 
ship and  set  up  an  agreement  only 
consistent  with  ownership,  and 
having  stood  by  at  the  trial  and  ap- 
plied to  amend*  only  after  the  ef- 
fort to  prove  a  defence  of  charter 
by  the  other  owner  had  failed,  he 
cannot  now  be  allowed  to  amend. 
McCarthy  v.  Eggers,  688 

See  Bill  of  PARTrcuLARS. 

CnARTKH,  4. 

Collision,  1. 
Depositions. 
Habeas  Corpfs. 
Jurisdiction. 
Laches. 
Notary. 
Process. 
Stipulation, 
supplementa  l  proceedings. 

PRESUMPTION. 


PROCESS. 

Where  if  libel  was  filed  by  C.  in  one 
district,  and  judgment  taken  by  de- 
fault, and  libels  were  filed  by  other 
parties  in  another,  against  the  same 
tug,andon  proceedings  in  the  second 
case  objection  was  made  to  the  ser- 
vice of  process  under  C.*s  libel  by 
the  marshal  as  irregular : 

Ileldy  That  the  process  in  C.*s  suit  was 
properly  served,  being  served  by 
one  T.,  who  had  been,  by  a  memo- 
randum endorsed  on  the  process  by 
the  marshal,  deputized  to  execute 
the  process  ; 

Tliat  neither  §  788  of  the  U.  S.  Re- 
vised Statutes  in  connection  with 
§  102  of  the  New  York  Code  of 
Civil  Procedure,  nor  Admiralty 
Rule  1  of  the  Supreme  Court  requir- 
ed process  to  be  served  by  the  mar- 
shal himself  or  a  deputy  marshal ; 

That  it  would  seem  that  by  force  of 
§  788  of  the  Revised  Statutes,  which 
was  a  re-enactment  of  §7  of  the 
Act  of  1801,  chap.  25  (12  Stat,  at 
Large,  p.  435),  marshals  of  the 
United  States  have  the  powers 
which  sheriffs  had  on  the  day  of  the 
passage  of  that  Act ;  and  if  so,  the 
N.  Y.  Code  of  Civil  Pnxjedure  pass- 
ed in  1877  would  not  affect  suph 
powers ; 

That  the  statutes  of  the  United  States 
conferring  on  marshals  similar  pow- 
ers to  those  exercised  by  sheriffs, 
are  laws  conferring  powers  only, 
and  not  restricting  the  powers  which 
the  marshals  already  had ; 

That  §102  of  the  New  York  Code  of 
Civil  Procedure  did  not  take  from 
sheriffs  the  power  of  deputizing 
other  persons  to  serve  process. 

There  is  no  rule  requiring  exclusion 
of  Sunday  from  the  14  days  before 
return  of  process. 
TheE,  W.  Gorgas,  460 

PRODUCTION  OF   BOOKS  AND 
PAPERS. 


See  Charter,  5. 


PROCEEDS  IN  REGISTRY. 


See  Praotioe,  8. 


1.  A  foreign  railroad  corporation, 
organized  under  the  laws  of  Illinois 
and  other  States,  having  its  princi- 
pal office  in  Chicago,  had  an  office 
in  New  York,  where  certain  books 
and  papers  were  kept  under  the  con- 
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trt)!  of  the  Vic<»-Pn*si<U-iit,  wlu)  was  the  control  of  a  corporation  may  be 

also  ihf  wfTttary  Hn«i  tn*asnrer  of  C(>in|M?lled  in  the  like  manner  as  if 

tlic  rt»r(x»niti'»ii.   By  tin*  t"<tul>li'<he<l  it  was  in  the  hands  or  irider  the 

pnictlci-  of   !hf  corpornlj.ni.    th»*s"  C(>iitn>l   of  a   natural   person*'  an«i 

LMM»ks  and  pjiprrs  when  no   l«»riiriT  timt  ••  for  tliat  purpose  a  »»i '///-i /««i 

riMjuiriMi  lirre  f<»r  pri'«*'nt  u«*  wrrv  r/'/'V*  Urum,  or  an  onler  a«i  tSie  case 

wnr    to   ih<*   1  liirajo    oiliri*.     The  HNjuires.    must  1m*  directed   to  the 

w^cntarv  iH-irpz  vrv<*<l  \\ii!i  a  *vA.  pn^sident  or  otht-r  head  of  the  e»>r- 

p>tn*t   ff'tr'it  f"'uu4,    in    ;t!i    artion  jx»ration  or  the  t^tiicers  thereof  in 

fH-ndiij'^   in    thin    <nMin.    rrj'urini:  /r/#/*%:^ /-^/jr/Wy  ihelx^»korpaperis:*' 

iiiin  to  prnhu'i' s^iH*  of  xIvm'  Im»»!v«<  Thru  tlie  statute  relates  to  f'Kvijrn  as 

and  pu'.KTS  wliii'j  li.ni  h<in  sj  inr-  Wfl!  as  lo  do:n«^tic  corpnratit'ns; 

wanhti  to  tin*  Chij'aiio  .»tli<*»'  fiuir  That  the  statur*'  rxnjiun'S  the  witness 

vtar*  lM*f<»r»*  ;hf  s«  r\  icr  of   the  x'/V-  only  to  ppxluce  bfr»ks  and  fiapers 

/*#/!•»,  fuil'il  i<»  pr^hu'f  iIm-  viMie  :  in  his  cu^t<<ly.  anl  d«>es  n^t  R---jUjrb 

and  it  apjM-arttl  nn  hi<  exa'iiiua'iun  hi:n  to  ornaia  the  «-u-f«i»Iy  of  Ujitks 

that  ilie  oi!i.«iT  at  (  hi«'»j^»,  thf  ;i<-  and  papers  n>t  ai-tiialiy  in  his  cns- 

sisfani  >»'«'n-»irv.   wlm  h»  1  th»*  im-  t«*iy.  hut   which  h»*  is  at»]e  to  irei 

nn-iliite   ehurirt*  ot   tin*   l-^'k*  rtnl  int.*  his  cu^t«Miy  i  nop  Ilt  to  produce 

jwip  rs,    wa>  a  c  »-<»rd:nai'  oiri-vr.  th'iu  in  ei»un. 

n^t  und'T  iht*  <ii!:ip>l  and  dip'<ri<»n  W  htt  her  omsis^-ntly  with  the  law  of 

of  ilie  ni:nt-s<,  and  thai.  l»v  tlie  :»y-  ll!in'»is   these    h  v»ks    an«i     p-.ipers 

laws  of   tin*  <*«>.nna'iy  d»-ni!i'M  thf  c»»uid  lie  removed  fr»:n  the C'hie;iz» 

powf  rs  of   i;*  *i|*'.«vr<  and   '-y  th-  ofii'V,  7'/.>r<'. 

prartii-"  .if  thf  v.-rjK»njM«»M.  til- \^ir-  Wh«'*h»-r  the  Statute  r^riir-s  a  wit- 

iHTci  o  -u'd  iMt  c«»  :niia'i  I   lh»-  dfii-  n''>s  in  a  cum  of  'I!*"  Ur.itr*!  States 

vc-rv  l'»  L:iii   t>f  the  lv»  iks  a-rl  pa-  in  any  4-ase  lo  trivri  ui'>rf  taa::  "n^* 

jKTS  to  *ie  r-r  i«iu<^**i  in  «»•»«  difji**'  to  hMn-Hil  mi!fs  f;>r  th-  onrr««s-*  of 

the  J"  '/-/•.;.  a!*h  tijlj  Mtt-y  ppilta-  hriri^.nrr  into  c  mrt  ^^•-•k*  sind  j>a- 

!'ly  w.»  i^d  "•*^-  '5«"i!  T  .  Iii::.  It  M*  r-  |h?s  l*t-yo'i  I   tin*    dj>TH  k*-*,    **r  !'■» 

t|Ut-<l  ri-i  :■-■;  ;}•■»•  i  fi«r  u<v  J'V  iii  \t  in  l-*ce  :h  •  ri^kof  Itavi-jj  '\i-'  u  <wrn:  ti> 

t'.i»'    l».i'»,!j' ss   of    i'«-    cvr>«ni"-  »n.  hi'U,  it  U  y  nid  ihi!  di«-:av:r,  wita- 

The  hv- aA<i»r»vi^j -i  a  ..one -siipr  «>ut    e.»inir    f»»r    t«i-:n     i»^ts«.*7^l,.'.\\ 

"saf'-v     k»«p  a!    d«'i':«'n!<   :. -d 

pajwr^wii-  u  •'In':  <  • -.t  :;::.»  hi'i  Wh.thor  *H-f  ^re  is?"K-  j  •in*-"!,  and  :d- 
piss.-^-*!  ■'.'  a:  i  *  ir*  y  k-t'!»  luv  t}-..  :..  it-!i»  t.f  s;^i:*;:t-,  iLr  o-urt 
U*»k<  a:.d  ac\v:-*<  «»t  Th»'«''».i:M»nv  c  •';' i.  i»u  rsi'»ti 'O.  c  »r-:^i  ;:.''  pr>- 
aiv*- r';.:*  r\:  t  •  hi*  oiti  •» ,  ?w.>  a'^  n'  •!  :«/ti  'H  of  »» •►k?  .r  *.  r.trr-rs  ^  t-y/ 
a!.  •:.,-.•>  :  .  <,  T^-  'V.**  r  \.  r  r.  .:  :  •:;  !f  '',  Titn:  a?  tii»-  •!.frj-*i3'-ts  Lid  a 
'•!:hi  ^  :.-.'  .-.ys-.rT.i-rv,'  :i- d-i.  u'd  :._:?.:  :•  tLf  t»r*i*:  **: -n  "f  xhr-  pa- 
a^s.'  kt-  •  \\.'-  >  »  N  l«  •  ''^vS  a:,  i  sjr-  i»-^-r>  :ii  i  a  l*''.  *i  d»<^  .v-ry  w  -.iM 
rt:>  ♦'  r\\i  X-  -  '  -.  f-sL  '♦  s*  ■  x.  A:.  1  li  "  lit-.  :^.*  c  -ur:  w-.  i.  i  "-'uy  ik-\  d- 
t".it  la-AS  ■:  \  :'  :<  linr.  '^^^  i'.  •:  li:rs  pr  •"»^-t-'ij'< 'L '.  th- y  wrr»- rrj- 
i./.r.  •>.  ;^  *^-.5.  *  lA  .  r-.  'rvic-r-  •I.t-I;  a-  !  >:  ct^..-  ''f  ;b-  r^f^-a! 
r:v:'»»vs  '!  >  '  :■'  *i .^,.  :'^  ''  :<:-  «.:  thv  «-  t-:-' c  *•  e\'.:' ":  xh-zn 
r-ss  .:  •  .  i«  r ;•  -^•:  n  :  •  '»•■  »;-: :  u:'Ll_  a  ii  v.-  Ir.-i:-!  f  -r  iL-lr  r-r- 
«*t  ::>  ;— .:.v.:  a     *r   r.  >:/  ;  <'  :  ■':..•  li  ;•-*:  n,  a   n  iii  Wii  is  w    ;.•;  ;*jc- 
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court  having  been  made  for  tlieir 
production  or  inspection.  U,  S.  v. 
Hviton,  268 

2.  Although  a  bill  of  discovery  will 
not  lie  against  the  United  States, 
yet  under  U.  S.  Rev.  Statutes,  sec- 
tion 724,  which  is  a  re-enactment 
of  the  statute  of  1789,  Ch.  20,  sec- 
lion  15,  the  United  States  will  ])e 
compelled  to  produce  the  official 
weigher's  returns  of  the  weight  of 
merchandise,  on  the  motion  of  a 
defendant  sued  lor  a  balance  of  du- 
ties alleged  to  be  due  thereon,  the 
defence  being  that  the  duties  are 
fully  paid,  and  the  motion  being 
supported  by  affidavit  that  an  in- 
spection or  copies  of  the  returns  is 
necessary  to  enable  the  defendant 
to  prepare  for  trial : 

The  remedy  given  by  the  statute  is 
not  confined  to  production  of  books 
and  writings  upon  the  trial.  The 
U.  ^^  v.  Ymingfy  264 

3.  In  a  suit  brought  by  the  United 
States  to  recover  duties,  the  defen- 
dants, on  proof  by  affidavit  of  a 
demand  by  their  counsel  on  the 
collector  of  the  port,  for  an  inspec- 
tion of  the  invoices,  entries,  ware- 
house bonds,  entries  for  withdrawal 
and  permits,  and  the  custom-house 
memoranda  of  payment  of  duties 
on  the  same  or  in  the  books  of  the 
custom-house  in  which  payment  of 
the  duties  should  be  noted,  if  the 
same  were  paid,  and  of  the  collec- 
tor's refusal  to  exhibit  the  same, 
and  als(i  on  proof  by  affidavit  that 
they  had  entrusted  the  money  to 
make  the  payments  to  one  of  their 
clerks  and  that  their  own  books  and 
papers  do  not  furnish  means  of  as- 
certaining the  amount  of  the  duties 
as  liquidated,  nor  what  payments, 
if  any,  were  made  at  the  custom- 
house, and  that  the  collector  sup- 
ported his  refusal  by  reference  to  a 
regulation  of  the  treasury  depart- 
ment, forbidding  any  person  not 
connected  with  the  custom-house  to 
inspect  or  have  access  to  or  to  take 
copies  of  any  custom-house  paper, 
except  upon  written  application  to 
the  collector,  stating  his  personal 
interest  in  the  application  and  pro- 


viding for  a  statement  to  be  made 
on  such  application  to  be  submitted 
to  the  collector  and  by  him  fur- 
nished to  the  applicant,  if  deemed 
con^stent  with  tlie  public  interest 
and  necessary  to  the  rights  of  indi- 
viduals Csaid  regulation  being  made 
under  U.  S.  R.  S.  §  251,  which 
authorizes  the  secretary'  to  make  re- 
gulations to  promote  the  public  con- 
venience and  security  and  to  pro- 
tect the  United  States  as  well  a^  in- 
dividuals from  fraud  and  loss,  and 
regulations  not  inconsistent  with 
law  to  be  used  under  and  in  tlie  en- 
forcement of  the  laws  relating  to 
raising  revenue  from*  imports,  etc.); 
and  on  further  proof  by  affidavit 
that  the  defendants  could  not  safe- 
ly answer  the  complaint  without  an 
i?i8pection  of  these  papei"8,  the  de- 
fendants having  moved  for  a  man- 
damus against  the  collector  requi- 
ring him  to  exhibit  the  same  or  for 
other  relief : 

HeUfy  That  any  regulations  made  l>y 
the  secretary  under  R.  S.  §  251  not 
inconsistent  with  law  and  fairly 
within  its  scope  and  purpose  and 
not  infringing  upon  any  existing 
legal  rights  of  individuals,  have  the 
force  of  law ; 

That  such  of  these  custom-house  pa- 
pers as  belong  tothe  merchant  when 
delivered  to  the  collector,  as,  for  in- 
stance, invoices,  continue  his  pro- 
perty, though  required  l)y  law  to 
be  impounded  at  the  custom-house, 
and  that  he  has  a  legal  right  to  in- 
spect them  and  also  "other  custom- 
house papers  relating  to  his  tran- 
sactions with  the  custom-house  in 
respect  to  his  importations,  under 
reasonable  restrictions  ; 

That  the  ifgulation  referred  to,  so 
far  as  it  was  calculated  to  preserve 
custom-house  papers  from  improper 
and  unauthorized  inspection,  and  to 
provide  a  proper  and  orderly  mode 
for  the  exercise  of  the  right  of  ac- 
cess by  the  merchant  having  a  spe- 
cial interest  therein,  is  a  reasonable 
regulation  under  R.  S.  §  251,  and 
not  inconsistent  with  law  : 

That,  if  constnunl  to  deny  all  access 
to  and  inspection  of  said  papers  by 
tlie  merchant  specially  interested 
therein,   it  would  be  inconsistent 
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with  law  and  so  far  would  Ik*  void, 
but  it  Reetiis  that  such  is  not  its  ne- 
ceftfiftry  or  projKT  ronstniotion : 

That  mandainufl  is  aprofier  remedy 
to  enforre  such  ripht  of  inRj)ection 
if  deniiMl,  but  that  the  rircuit  and 
district  courts  of  the  rniletl  States 
have  no  original  jurimiiction  to  is- 
sue the  writ,  but  may  issue  the 
same  in  a  |M-ndin^  suit  under  R.  iS. 
§  710,  "if  necessary  for  the  exercise 
of  thi'ir  juri8<iicti()ns  and  afin'^eable 
to  the  usa<;es  and  principles  of 
law ;" 

That  under  K.  S.  §  716,  the  writ 
could  Ik>  iRsiied,  if  in  this  cause 
under  a  lawful  order  of  the  court  it 
should  l)ecome  the  dutv  of  the 
plaint ifT  to  {K>nnit  an  insjiection  of 
the  pa|K*rs  and  the  p<»rf<>rniance  of 
that  duty  shouhi  be  obstnicted  by 
the  refusal  of  the  collector  to  exhi- 
bit the  same  : 

That  the  remedy  by  mandamus,  how- 
ever, would  not  lie  if  the  defendant 
has  any  other  remedy  to  obtain  the 
same  relief : 

That  the  remedy  ^nerally  open  to  a 
defendant  to  obtain  inspection  of 
lMK»ks  and  papers  is  by  bill  of  dis- 
covery, and  after  issue  joined  by 
order  of  the  court  on  motion  under 
R.  S.  §  724  ; 

That,  as  this  matter  of  the  pnxluction 
of  lKX)ks  and  papers  is  expressU' 
regulated  by  Act  of  Conpress,  it  is 
not  a  matter  in  which  by  R.  8. 
§914  the  practice  of  the  State 
courts,  which  is  broader  and  allows 
this  relief  before  issue  joined,  is 
adopted  ; 

That  the  circumstance  that  the 
United  States  cannot  be  made  de- 
fendant in  a  bill  of  discovery  will 
not  be  allowed  bv  the  court  to  de- 
feat a  substantial  richt  of  the  de- 
^  fendanta  which. «uch  bill  of  discov- 
erj'  would  have  secured  to  them. 
1 .  6'.  V.  Hutton^  268 

4.  A  witness  examined  de  f^ne  fsse 
under  U.  S.  R.  S..  §  863,  may  lie 
eonipclled  to  produce  books 'and 
pMpere  in  i,is  |K)8s<\<»sion  which 
would  be  material  and  competent 
evidence  for  the  party  calliucr  i.im, 

pi!?«°J*?^  ^"^'^  °^  theVausc^  but  he 
camiot  be  compelled  to  produce  his 


lKx>ks  and  papers  merely  for  the 
purpose  of  refreshing  his  memory. 
The  C.  S,  V.  Tilden,  6«6 

See  pRAcncK,  2,  5. 
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RATE  OF  EXCHANGE. 
i>ee  Bill  of  Lading,  4. 

RES  ADJUDICATA. 

Sf€  Remission  of  Forfkittrk. 

RELIQUIDATIOX  OF  DUTY. 

After  the  collector  has  liquidated  the 
duty  on  imported  goods*  and  the 
duty  has  l>eeD  paid  and  the  goods 
delivered  to  the  importer,  no  ptut 
of  the  same  nor  any  samples  being 
retained  by  the  collector,  he  has  do 
power  to  make  a  reliquidation  upon 
a  subsequent  report  of  an  appraiser 
who  never  saw  the  goods. 

The  year,  within  which,  under  Stat. 
1874,  ch.  391,  §21.  the  collector 
can  reliquidate  the  duty,  runs  from 
the  time  of  the  presentation  to  the 
collector  of  the  **entr>'"  by  the  im- 
porter, and  not  from  the  time  of  the 
first  liquidation  of  the  duty. 
The  i,  S.  V.  Frazer,  347 

REMISSION    OF  FORFEITURE, 

1.  A  suit  was  commenced  by  the 
United  States  against  V.  &  Co.  to 
recover  the  value  of  goods  allied 
to  have  been  entered  by  them  in 
violation  of  the  1st  section  of  the 
Act  of  Congress  of  March  3,  1863. 
While  it  was  pending,  proceedings 
in  l)ankruptcy  were  commenced 
against  V.  &  Co.,  and  B.  was  ap- 
pointed assignee.  Thereafter  the 
attorney  for  V.  &  Co.  in  that  suit 
^vithdrew  a  plea  in  liar  and  filed  a 
nxfjioTt't  that  judgment  be  entered, 
and  it  was  entered  accordinffly  for 
.*90,0ol  .2i).  At  the  first  meeting  of 
creditors,  the  United  States  District 
Attorney  appeared  and  filed  a  proof 
of  debt,  setting  forth  that  judgment 
The  assignee  excepted  to  the  proof 
and  on  the  matter  being  certified  to 
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the  court,  it  was  held  that  the  claim 
was  prqvable  in  bankruptcy,  on  the 
basis  of  the  facts  out  oi  which  the 
liability  arose.  The  matter  was  re- 
ferred to  the  Register  to  take  proof 
of  the  validity  and  amount  of  the 
claim.  He  reported,  and  on  the 
18th  of  August,  1874,  the  judge  de- 
cided that  the  United  States  was 
entitled  to  prove  for  the  amount  of 
the  claim.  No  formal  order  to 
that  effect  was  signed  by  the  judge, 
but  a  minute  to  that  effect  was  en- 
dorsed by  him  on  the  papers,  and 
from  that  decision  the  assignee  ap- 
pealed to  the  Circuit  Court,  which 
affirmed  the  decision.  The  assignee 
then  filed  a  petition  for  remission, 
and  an  order  was  made,  referring  it 
to  a  commissioner  to  inquire  as  to 
the  facts  of  the  case.  After  this 
order  a  formal  order  was  entered 
nunc  pro  tunCy  in  conformity  to 
the  minute  of  the  District  Judge  of 
August  18th,  1874.  The  commis- 
sioner having  made  his  report,  and 
the  same  having  been  certified  to 
the  Secretarv  of  the  Treasury  for 
decision,  and  having  been  by  him 
returned  to  the  commissioner  for 
revision,  the  United  States  District 
Attorney  moved  for  an  order  dis- 
missing the  proceedings  on  the  pe- 
tition for  remission,  claiming  that 
it  was  not  competent  for  the  Secre- 
tary of  the  Treasury  to  give  a  re- 
mission in  the  case : 

Held,  That,  the  court  having  been  in- 
formed by  the  judge,  before  whom 

•  the  petition  for  remission  came, 
and  by  whom  the  order  of  reference 
to  a  commissioner  was  made,  that 
substantially  the  same  ground  was 
then  taken  by  the  District  Attorney 
and  overruled  by  the  court,  that 
ruling,  having  been  submitted  to 
and  never  reversed,  must  be  re- 
garded as  the  settled  law  of  the 
court,  or  at  any  rate,  of  the  case; 

That  it  made  no  difference  that  since 
that  time  the  order  had  been  entered 
nunc  pro  tunc  on  the  minute  of  the 
judge  of  August  18th,  1874; 

That  that  minute  under  the  circum- 
stances of  this  case  was  to  be  held 
to  have  the  same  effect  as  if  the 
order  had  been  then  entered  on  it; 

98 


That  the  motion  to  dismiss  the  peti- 
tion must  be  denied. 

The  District  Attorney  also  moved  that 
the  petitioner  be  compelled  to  make 
the  record  of  the  case  a  part  bf  his 
petition : 

Held,  That  the  United  States  might 
prove  the  facts  embodied  in  the 
record,  but  that  this  motion  also 
must  be  denied.   Barnes's  Ccue,  79 

SAFE  RETURN  OF  VESSEL. 

C,  a  minority  owner  of  a  brig,  filed 
a  libel  against  her  to  obtain  secur- 
ity for  her  safe  return  from' a  voy- 
aire  from  which  he  had  dissented. 
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le  majority  owners  appeared  and 
agreed  to  give  the  security,  the  ves- 
sel was  appraised  and  the  security 
for  the  interest  of  C^was  given  and 
the  vessel  was  released  and  sailed 
on  the  voyage.  The  security  was  a 
stipulation,  entitled  and  filed  in  the 
cause,  in  the  sum  of  $l,dOO,  condi- 
tioned on  the  vessel's  safely  return- 
ing **from  the  said  voyage  to  the 
port  of  New  York." 

Afterwards  C.  filed  a  supplemental 
libel,  in  which  he  averred  the  pro- 
ceedings above  mentioned,  and  that 
the  vessel  never  returned  to  the 
port  of  New  York  but  was  lost  at 
sea.  The  claimants  answered,  aver- 
ring that  the  vessel  returned  from 
the  voyage  dissented  from«  to  Bos- 
ton, and  was  then  sent  without  ob- 
jection from  C.  on  another  voyage, 
on  which  she  was  lost,  which  ^as 
claimed  to  have  been  a  satisfaction 
of  the  stipulation,  and  setting  up 
also  that  at  the  time  when  the  ac- 
tion commenced  there  were  out- 
standing biUs  against  the  vessel, 
which  the  majority  owners  had 
since  paid,  and  that  they  were  en- 
titled to  have  the  share  of  such  bill| 
which  belonged  to  C.  to  pay,  de- 
ducted from  any  amount  due  on 
the  stipulation : 

Held,  That  the  return  of  the  vessel  to 
Boston  did  not  satisfy  the  stipula- 
tion, which  was  conditioned  on  her 
returning  to  New  York  ; 

That  the  vessel  having  been  lost,  the 
liability  of  the  stipulators  to  pay 
the  amount  of  their  stipulation  was 
absolute.    But  they  were  not  liable 
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for  uitrrefft  «iuring  the  absence  of  ' 

That  iIm*  amount  which  mii^ht  be 
f«Hirul  ihit' iifwHi  an  acrountinj^  be- 
iw»vn  tiic  ii.ajorily  owner**  and  C. 
(•"ii<l  not  U'  Applictl  to  (iiniinish 
t!jr  ii:i*'Mty  of  tl»e  Ktipulators  for 
ihf  full  aiii'Mint  of  their  Btipulat ion.  | 
T\f  >•.'*! /*  A'-   I'otfrhn*,  380  i 

SALE  OF  CARGO. 

A  t'.nrk  KuUti  fn»ni  Philadelphia  with 
a  I  ar;ro  of  (\>rn.  N>un<l  to  Cork  lor 
fi.i«n«    She  HH't  with  heavy  wcath-  ■ 
er  and  put   into  Bermuda  in  di»-  , 
tre«*s,  \\hfn\  on  llie  reconuuenda>  ■ 
tH»n  of  <;Mr\*yors.  part  of  llie  cargo  < 
\iH>  «ii<r!iar^id,  iH'inir  fotind  to  be  1 
h<-:itinc.  \M'l  anfl  daniaifed.  and  the 
\tsxl   was    rtpaireil.      >\hile  the  , 
car-jo   liias^ieinir  n*loaded   it   was  ■ 
fiiind  to  be  aintin  heating,  and,  a 
!inr\ev  Inin:;  callf<i,  the  survevors 
ni'  Muniendfd  that    part  of    it  be 
ajuindiMlmrsretlandcooled.   While  . 
th:s  wan  U  xue:  lioue    the    master  1 
ut  nt  to  Philadelphia  and  infonned 
I  no  und»  rwrilers  and  the  shipper  of  . 
tilt  o>rn  of  the  situation  of  aiOTairs. 
NtiuuT  the   underwriters    nor  the 
Hiiianr  iiave  him  any  inslnictions. 
Tnt  latter  toid  him  they  bad  sold 
theoTnto  a  London  house  whose  . 
na  r.e  ihey  irave  t*»  the  interpreter  . 
wlio  ai-oMnpanie<l  him,  he  Inking  an 
I'a'ian   a: id   speaking  no   English. 
Tii«-  ir.asTiT  s«"nt  no  information  to 
ihr  Lonii.»:i  house,  hut  returned  to 
Ut  r.iiuda.     After  his  return  to  Ber- 
nuKla    anitlher    survey   was    held, 
i*hi(h   rt!M)rtetl   the  com.  as  well 
that  whieh  w as  discharged  aj«  some 
h.."»<N>  iMishels  still  on  board,  as  be- 
inn  unlit  to  pnx'eiHl  on  the  voyage  " 
\o   Kur\^|>e,   and  therefore    recom- 
ir.endtti  its  sale.     Previous  to  the 
sale  the  niastt-r  made  an  agreement 
with  one  iiray.  by  which  if  Gray 
N'Uirhi  lO.CXXr  bushels  of  the  com 
the  master  was  to  carrj'  it  to  New 
York,  free  of  frtnght,  but  was  to 
have  half  the  profit  arising  on  its 
sail  in  New  York-     The  cargo  was 
s*>ki  and  Grav  bought  11,000  bush- 
eis.    including    the    S,5(H)    bushels 
which  had  never  been  discharged 
fn.>tu  tbe  vessel,   and  the    master  , 


carried  it  in  the  bark  to  New  York. 
The  master  acted  in  what  he  did 
with  the  knowledge  and  concnr- 
rence  of  the  agent  of  tbe  under- 
writers.  The  com  which  was  car- 
ried to  New  Y'ork  arrived  there  in 
good  shipping  condition  for  Europe. 
It  was  sold  there  for  four  times 
what  (tray  paid  for  it,  but  for 
about  6  cents  a  liushcl  le5»  than 
soimd  com,  and  was  immediately 
shipped  to  Europe  b}"  the  purchaser. 
Tbe  London  house,  which  had  pur- 
chased the  cargo  from  the  shipper, 
filed  a  lil>el  against  the  vessel  for 
breach  of  the  charter  party  under 
which  the  cargo  had  been  shipped, 
in  that  the  vrssel  bad  not  proceed- 
ed to  Cork  for  orders  with  the 
cargo.  The  owners  of  the  vessel 
set  up  as  a  defence  that  the  voyage 
had  been  broken  up  by  perils  of  the 
sea,  and  the  condition  of  the  cargo: 
Held,  Tliat  the  agreement  made  by 
the  master  with  Gray  was  one 
which  should  subject  his  actA  and 
motives  to  the  closest  scrutinv  and 

mi 

throw  upon  him  the  burden  of 
showing  that  it  was  made  in  entire 
good  faith ; 

That  the  facts  attending  the  condition 
and  sale  of  the  cargo  in  New  York 
were  not  sufficient  W  overthrow  the 
evidence  that,  when  it  was  sold  in 
lk?rmuda,  it  was  not  in  a  condition 
to  be  carried  forward  to  Europe  ; 

That  the  master  wa^  not  bound  under 
the  circumstances  of  the  case  to 
have  communicate<i  ^ith  the  own- 
ers of  the  cargo  before  selling ; 

That  he  was  not  authorized  to  bring 
the  cargo  to  New  York  f c  r  account 
of  its  owners ; 

That  the  sale  of  the  cargo  by  the  mas- 
ter was  justified  under  the  circum- 
stances, and  that  the  libel  must  be 
dismissed.  The  Veronica  Madrt^  34 

See  Bill  of  Ladixg,  3. 
Passenokb. 
Dam AQE  TO  Caboo,  1. 

SALE  OF  VESSEL. 

1.  The  Admiralty  has  jurisdiction  to 
order  the  sale  of  a  vessel  on  the  ap- 
plication of  the  owners  of  one-hcJf 
of  her,  in  case  of  a  disagreemeDt 
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between  them  and  the  owners  of 
the  other  half.  But  such  disagree- 
ment must  be  such  as  prevents  the 
present  employment  of  the  ship, 
and  the  owners  asking  for  a  sale 
'  must  either  propose  a  mfferent  em- 
ployment of  the  ship,  or,  if  they 
merely  object  to  the  voyage  or  the 
master  proposed  by  the  other  moie- 
ty, their  objection  must  be  based 
on  reasonable  grounds. 
Ths  Annie  IT.  Smith,  110 

2.  The  owners  of  half  a  ship  applied 
to  the  court  for  a  decree  of  sale.  It 
appeared  that,  at  the  time  of  filing 
the  libel,  the  sliip  was  loading  in 
New  York  under  a  charter  for  San 
Francisco.  Some  of  the  owners  of 
the  vessel  resided  in  New  York  and 
some  in  Maine,  and,  when  she  had  . 
been  m  New  York  before,  some  of 
her  business  had  been  done  by  S.  & 
Co.,  who,  together  with  the  father 
of  S.,  owned  and  controlled  one- 
half  of  the  ship.  S.  had  accepted 
this  charter  wlule  tlie  vessel  was  yet 
at  sea,  after  a  conference  with  his 
father  who  was  in  Maii^e  and  made 
some  effort  to  consult  with  the 
Maine  owners.  After  the  charter 
had  been  accepted  L.,  who  repre- 
sented the  owners  of  the  other  half 
of  the  ship,  came  to  New  York  and, 
having  inquired  of  S.  if  she  was 
chartered  and  received  an  evasive 
answer,  then  informed  S.  that,  as 
representing  the  owners  of  the  other 
half,  he  did  not  wish  the  ship  char- 
tered. S.  then  told  him  the  ship 
was  chartered.  L.  did  not  then  re- 
pudiate the  charter  or  take  any 
steps  to  prevent  the  signing  of  the 
charter  party  by  the  master,  which 
was  done  after  the  arrival  of  the 
ship  in  New  York.  There  was  dis- 
satisfaction on  the  part  of  L.  and 
those  owners  who  acted  with  him 
as  to  the  agency  of  S.  &  Co.  or  the 
father  of  S.,  and  as  to  some  previ- 
ous transactions  in  reference  to  the 
ship ;  and  after  the  vessel  was  part- 
ly loaded,  L.  and  the  other  owners 
for  whom  he  acted  filed  a  libel 
against  the  ship  and  the  owners  of 
the  other  half  to  obtain  a  sale : 

Beldy  That,  under  the  circumstances 
of  the  case,  the  libellants  had  not 


shown  sufficient  grounds  to  call  on 
the  court  to  exercise  the  discretion- 
ary power  of  sale ; 
That  evidence  tending  to  show  that 
as  to  part  of  the  vessel,  to  whicli  L. 
held  the  legal  title,  the  master  of 
the  vessel  held  an  equitable  interest 
by  reason  of  which  he  had  inter- 
vened in  the  cause  and  answered, 
opposing  the  sale,  was  admissible 
in  order  to  show  to  the  court  all  the 
circimdstanccs  in  the  face  of  which 
it  was  called  to  exercise  its  discre- 
tion.    The  Annie  H.  Sinithy      110 

ft 

3.  Libels  were  filed  against  a  tug  to 
recover  for  loss  of  barges  while  in 
her  tow.  The  claimant  of  the  tug 
set  up  in  defence  that  after  the  loss 
the  tug  was  libelled  in  another  dis- 
trict, to  recover  a  valid  claim  and 
was  sold  under  decree  by  default  in 
that  case,  and  that  the  lien  of  libel- 
lants in  that  present  case  was  dis- 
charged thereby.  Libellants  claim- 
ed to  show  that  the  proceedings  jn 
the  other  district  were  irregular 
and  offered  evidence  to  prove  that 
D.,the  present  claimant,  was  master 
of  the  tug  at  the  time  of  the  loss  of 
their  barges,  and  that  the  sale  of 
the  tug  in  the  suit  of  C.  in  the  other 
district  was  collusive ; 

Jleld^  That,  on  the  evidence,  the  sale 
in  C.'s  suit  was  not  collusive. 

That  D.  was  not  bound  to  notify  li- 
bellants that  C.*s  suit  was  com- 
menced, or  that  the  tug  was  to  be 

"^sold  under  decree  therein,  nor  was 
he  prevented  fn)m  buying  the  tug 
at  the  sale,  nor  was  the  effect  of  the 
sale  to  clear  the  tug  from  all  li(ms 
lessened  by  D.'s  having  bought  her ; 

That  D.  was  not  equitably  estopped 
from  setting  up  the  decree  in  C'.'s 
suit  and  the  sale  under  it  against 
the  claims  of  the  libellants. 

That  if  the  sale  of  the  vessel  had  been 
unfair  or  for  an  inadequate  price, 
the  libellants  who  knew  of  the  sale 
within  two  days  after  it  took  place, 
might  have  sought  a  remedy  Ijy  ap- 
plymg  to  the  court  of  the  other  Dis- 
trict to  set  aside  its  sale  and  open 
their  default  and  let  them  in  to  de- 
fend against  C's  claim,  if  they  had 
any  defence ; 
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That  bATin^  failed  U  do  this,  their 
riirhta  as  asrHinat  the  tiig  were  cut 
off  bv  her  MkU%  and  their  li beta  must 
Im*  di^inii«(>ti 
TU  h\   W.  Gorg<u,  460 

See  JlRlaDIOTIOM. 

SAILING  ON  SHARES. 
Sfe  Limitation  of  Liabiutt,  1. 

S 

SALVAGE. 

The  steamer  C,  while  on  a  voyage 
fn.>m  New  York  to  Colon,  became 
di»blfd  on  the  30ih  of  August, 
1**T6,  by  the  breaking  of  her  crank- 
shaft. She  was  otherwise  tight  and 
stauQi'h,  was  pnivisioned  for  seve- 
ral niitnths,  and  couid  make  some 
prvgr\*A9  under  sail.  She  was  then 
about  2t>0  niilt^  from  Nassau,  N. 
P..  and  alkuit  781  miles  from  New 
Y<.»rk.  f*»r  which  port  her  master 
deiiTLuiufd  to  make.  The  weather 
was  liut*  and  the  sea  smooth.  Dur- 
ing that  aftemoi>n  the  steamer  £., 
K^iiud  fn>m  KingsiOD,  Jamaica,  to 
New  York,  in  auswer  to  a  signal 
frvmi  the  C.  came  alongside,  and  an 
agreement  was  madt  tietween  the 
masters  of  the  two  vessels  that,  the 
1\,  having  requested  to  be  towed 
by  :ao  E.  to  New  York,  the  com- 
pea-^aaon  for  the  assistance  render- 
evl  shv»uid  be  settled  by  the  comp^ 
nies  in  imervsi  in  New  Y'ork.  Each 
vt*ss*»l  fumiiiheii  its  hawser  for  the 
serviiv,  and  the  E.  renched  New 
York  in  safety  wiiJi  the  C.  in  tow 
on  the  morning  of  August  26th,  the 
weather  during  the  vovane  being 
fine,  and  the  wimls  favorahle.  The 
i\  WHS  worth  alv>ut  !?*2oO.OOO,  and 
h^T  i\ir^^  was  worthalK>ui;?2o0.000, 
aadsiie  had  140  pa*k»ngera.  The 
E.  was  worth  aU^ut  s^riu.lKKK  Rer 
*.^rgi>  ^-as  wv^nh  alx>ut  ^100.000, 
and  slie  had  thirty-uine  passenjiers. 
She  was  deiaineti  aUnit  two  days 
ami  a  half  in  rendering  the  ser\ice. 
No  agrx;«T'ineut  as  to  the  amount  of 
i\nnjvnsaiiv>n  for  the  services  of 
iIk*  E.  was  arrived  at  between  the 
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owners  of  the  two  vessels.  Two 
days  after  theur  arrival  the  owners 
of  the  £.  demanded  f  150,000  sal- 
vage, and  the  next  day  filed  their 
liljK^l  and  attached  the  C.  and  her 
cargo  for  that  amount  There  was 
delay  in  furnishing  security;  and 
the  transhipment  of  the  cargo  of 
the  C.  to  another  vessel  of  the  line 
to  which  she  belonged,  and  the  sail- 
ing of  that  vessel  were  delayed 
thereby. 

Part  of  the  cargo  of  the  £.  consisted 
of  fruit,  and  its  consignees  interven- 
ed in  the  suit,  claiming  to  recover 
the  damages  caused  to  such  part  of 
the  cargo  by  the  delay.  It  had 
been  shipped  under  hills  of  lading 
which  in  terms  authorized  the  £.  to 
tow  and  assist  vessels  in  all  situa- 
tions. On  behalf  of  the  £.  it  was 
claimed  thai  she  had  been  put  to 
expense,  amounting  to  $2,340,  and 
that  she  had  lost  $2,500  freight  on 
her  next  trip,  but  this  latter  c-iaim 
was  abandoned  on  the  trial : 

Held^  That  the  service  rendered  was 
a  salvage  service,  but  that  the  claim 
of  the  E.  was  exorbitant ; 

That  the  dangers  to  which  both  ves- 
sels were  exposed  during  the  ser- 
vice had  been  exaggerated ; 

That  the  policies  of  insurance  on  the 
£.  and  her  cargo  not  having  been 
produced,  the  presumption  was 
that  by  their  terms  the  E.  was  au- 
thorized to  render  such  services ; 

That  $10,000  was  a  reasonable  com- 
pensation to  the  E.  and  her  ship's 
company  for  the  service  rendered, 
$500  of  it  to  be  paid  to  the  owners 
of  the  E.  for  expenses,  $750  to  the 
master  of  the  E.,  and  the  rest,  .half 
to  the  owners  of  the  E.  and  Uie 
other  half  to  be  divided  among  the 
officers  of  the.  E.,  including  the 
master  and  her  crew,  according  to 
their  wages ; 

That  the  owners  of  the  cargo  of  the 
E.  who  had  intervened  might  also 
recover  the  damages  which  they 
had  sustained  by  reason  of  the  de- 
tention, such  damages  being  the 
difference  between  the  value  of 
their  cargo  when  delivered  and 
what  would  have  been  its  value  if 
deliveretl  without  detention ;  and 
that  their  right  to    recover    such 
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damages  was  not  affected  by  the 
above  mentioned  clause  in  the  bills 
of  lading  under  which  the  cargo 
was  shipped ; 
The  Colon  and  Jier  cargOy  60 

See  Costs,  3,  7. 

Damage  to  Cargo,  4. 
Priority. 
Skamkn's  Wages,  1. 

SHIPPING  COMMISSIONER. 

See  Somen's  Wages,  9. 

SEAMEN'S  WAGES. 

1.  A  steamer  went  ashore  on  Feb- 
ruary 4,  1876.  Tlie  master  did  not 
abandon  hope  of  getting  the  vessel 
off  till  March  10th.  Up  to  Febru- 
ary I6th  the  crew  remained  on  the 
shore  by  the  vessel,  engaged  under 
the  master's  orders  in  taking  the 
cargo  out  and  stripping  the  vessel. 
On  the  16th  of  February  the  pro- 
visions gave  out, » and  the  crew 
were  sent  to  Nassau,  N.  P. ,  where 
they  were  retained  by  the  master's 
direction  till  March  10th,  when 
they  were  discharged.  They  were 
paid  wages  up  till  February  4tli, 
and  on  returning  to  New  York 
tliey  filed  ti  libel  against  the  own- 
ers, claiming  to  recover  wages  up 
to  March  10th.  The  owners  de- 
fended, claiming  that  under  §  4526 
of  the  Revised  Statutes  of  the 
United  States,  the  seamen's  right  to 
wages  ceased  on  the  wreck  of  the 
vessel  on  February  4th,  and  that 
for  their  subsequent  services  they 
would  be  entitled  only  to  salvage 
compensation,  to  be  paid  out  of  the 
proceeds  of  the  wreck : 

Held,  That  the  seamen  were  bound  to 
continue  their  services  as  long  as 
there  was  any  hope  of  saving  the 
ship ;  that  the  master  must  be  held 
to  have  the  power,  as  a  general 
rule,  to  determine  whether  tliere  is 
any  hope  of  getting  the  ship  afloat, 
and  until  he  gives  it  up,  the  owners 
cannot  object  to  paying  wages  on 
the  ground  that  tliere  was  no 
chance  of  saving  her ;  and  that  the 
libellants,  therefore,  were  entitled 
to  recover.  Tarleton  v.  Mal- 
lory,  46 


%  C.  signed  shipping  articles  at  Co- 
bourg,  Canada,  to  go  on  board  of  a 
yacht  as  sailing  master,  on  a  voy- 
age to  Philadelphia,  at  a  rate  of 
wages  of  $1  a  day.  Subsequently, 
but  on  the  same  day,  an  agreement 
was  made  between  C,  G.  andB., 
which,  after  setting  forth  that  C. 
had  begun  to  build  the  yacht,  but 
had  not  been  able  to  finish  her,  and 
had  put  the  title  in  G. ,  provided 
that  G.  should  hold  the  yacht  in 
trust  for  C,  B.  and  G.  himself; 
that  G.  should  manage  her,  and  af- 
ter she  had  gone  to  New  York  and 
Philadelphia,  should  sell  her,  and 
from  the  proceeds,  after  paying  all 
debts  due,  should  pay  certain  sums 
to  B.,  C.  and  himseff,  and  that  0. 
should  go  as  sailing  master  at  $60  a 
month.  The  yacht  having  come  to 
New  York,  C.  filed  a  libel  against 
her  for  wages : 

Held,  That  the  right  of  C.  must  be 
governed  by  the  agreement  and  not 
by  the  articles ; 

That  under  that  agreement  C.  must 
be  held  to  have  waived  any  right  of 
lien  on  the  vessel  for  wages ; 

That  as  the  vessel  was  a  foreign  ves- 
sel and  the  contract  was  made  in  a 
foreign  port,  section  4535  of  the 
U.  S.  Revised  Statutes  could  have 
no  effect  in  the  case ; 

That  the  court  could  not  presume 
that  the  statutory  law  of  the  Do- 
minion of  Canada  is  the  same  as 
that  of  the  United  Stales. 

In  the  absence  of  any  evidence  as  to 
the  law  of  the  place  where  the  con- 
tract was  made  and  to  be  in  a  sub- 
stantial part  performed,  the  law 
maritime  will  be  presumed  to  be 
the  law  controlling  the  mariner's 
contract.  By  that  law  it  is  compe- 
tent for  the  mariner,  by  his  agree- 
ment understandingly  made  in  a 
proper  case,  to  waive  his  lien  for 
wages.  'TJie  Couiiteas  of  Duf- 
fertJiy 


3.  O.  M.  bought  a  schooner  at  Ber- 
muda, took  command  of  her,  and 
brought  her  to  New  Y'ork.  As  she 
needed  repairs,  he  obtained  an  ad- 
vance of  the  necessary  funds,  agree- 
ing to  give  a  mortgage  on  her  as 
security  therefor.     It  was  found 
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that  she  could  not  be  repstered  in 
the  naiiie  of  O.  M.,  and  lie  made  a 
bill  (if  K\W  of  her  to  his  brother, 
E.  M-.  for  the  nominal  considera- 
tion of  Ave  dollars,  and  procured 
E.  M.  tc»  execute  the  mortgage. 
The  ijiort^^s^fcs  were  told  by  O.  M. 
that  he  huii  sold  the  vess^'l  to  his 
brother.  an<l  they  had  no  notice 
that  the  sale  w>is  not  a  valid  sale, 
excrpt  knowle<Ipe  of  the  considera- 
tion stated  in  the  bill  of  sale.  Af- 
ter the  njnrtiTdse  O.  M..  who  con- 
tinued to  ct>ntrol  the  vessel,  shipped 
E.  M.  &s  o<K>k  and  sailed  on  a  vov- 
ac^'  to  Cuba  and  back  to  New 
York,  wlnre  the  ves^wl  was  liU-lled 
and  si>ld  for  seaman's  waives.  The 
mortjraffees  intervened  as  claiinaiHs 
and  objected  to  the  payment  of  the 
claim  of  E.  M.  : 

ffeUi,  That,  although  the  claim  of  the 
iDorttnt::t*es  to  the  pnx*eeds  was  su- 
perior to  that  of  E.  M.  as  owner, 
the  clsim  of  K.  M.  as  a  s<'aman  was 
superior  to  that  of  the  mortgagees, 
and  there  was  no  reason  why  it 
should  not  be  rect>gnized  and  en- 
forced: 

Tliat  the  liabilily  of  E.  M.  for  a  de- 
ficiency on  the  mortSTflge  could  not 
be  set  off  against  his  claim  for 
wa^es.     Tht  Cncle  Tttrn^  2JJ4 

4.  A  pilot  was  empl<\ved  on  a  pn  >j)eller, 
engaifed  in  making  short  trips  in 
and  aUnu  lheharlx>r  of  New  York, 
l»v  the  m<»nih.  His  month  expired 
on  >opt.  24th.  On  Sept.  *25th,  the 
K>at  wa««  S4ize<l  bv  the  marshal  un- 


5.     A  steamer  left  New  York  on  a 
voyage  to  Nassau,  N.  P.,  thence  to 
Ciiba  and  back  to  New  Y^ork^    Just 
before  reaching  Nassaa  she  struck 
a  rock  and  was  so  injured  that, 
after  she  reached  Nassau,  a  sorvejr 
was  called  on  the  application  of  her 
master,  and  the   surveyors  recom- 
mended that  she  be  condemned  as 
uns(*a worthy,    and    thereafter    the 
owners  abandoned  her  to  the  under- 
writers.    After  the  survey  the  mas- 
ter dischan^  the  crew  and  offered 
them  a    passage    to    New    Y'ork. 
Seventeen  of  them    accepted   the 
offer  and  came  home  to  New  York. 
The  other  eight  refused  the  offer, 
claiming  tliat  the  ship    could   be 
bnmght  home  ;  and  they  remained 
at  Nassau  for  more  than  a  month, 
daring  w^hich  time  the  master  allow- 
ed them  to  sleep  on  l)oard  and  he 
provided  food  for  them.     On  the 
arrival  of  the    seventeen  at  New 
Y'ork  they  claimed  to  be  paid  wages 
up  to  the  time    of    their   arrival 
besides  three    months'  extra  pay. 
The  owners  of  the  steamer  refused 
to  pay  wages  ufter  the  day  when 
she  was  injured.     The  other  eight, 
after  their  return  to  New  Y'ork, 
made  a  similar  claim,     and  suits 
were  brought  against  the  owners  to 
recover  the  wages : 

Held,  That,  by  the  proceedings  taken 
as  to  the  vessel,  she  was  **con- 
denmed"  as  mentioned  in  section 
4582  of  the  U.  S.  Kev.  Siat  and  the 
sailors  therefore  were  not  entitled 
to  the  three  months'  extra  pay  : 


lier  pn.K."ess  issued  on  liln-ls  against  i  That   the  sailors  were  entitled  to  be 

her.     She  ai  once  stopped  running.  ■  paid  up  to  the  time  of  their  dls- 

Uer  ma^ttr  abandout-d  her  and  the  i  charge  by  the  master  in  Nassau,  and 

re«  of  the  crt-w  li  I  Killed  her  for  1  no  later; 

their  waires.     The  pilot,  who  had  I  Tliat  the  seventeen  were  entitled  to 


liet-n  living  on  U^ard,  thereafter 
livtxi  at  home,  but  he  went  on  boaal 
the  l>aai  ever>-  day  of  his  own  ac- 
cortl.  and  pumiied  her  out.  The 
vesjsel  N'in^  f^>:d  by  the  marslial, 
the  piiM  daimiHl  to  recover  wages 
up  K>  I  he  tiuie  of  her  sale  : 
litX  Tii.li  me  lilkuani  had  reason- 
al\e  n<>iiif  on  the  seizure  of  the 
Ivm;  '.h.-*:  his  ss^rvitvs  as  a  pilot  were 
Ui»  ion^r  riq  linnl,  and  his  riirht  to 
w:i^:e>  tern.iiiaievi  ;4l  that  time. 
i  W  jKiiiei^h  Hall  246 


the  ten  days'  extra  pay  provided  by 
section  4529,  because  there  was  no 
sufficient  cause  for  the  delay  in 
payment ; 
That  the  act  of  the  master  at  Nassau, 
in  allowing  them  to  sleep  on  board, 
and  furnishing  f(Kxi  for  them  after 
their  disctiarge,  did  not  entitle  them 
to  claim  wages  after  such  discharge. 
Gailiglier  v.  Murray,  l&O 

6.    A  second  mate  of  a  vessel  filed  a 
libel  against  her,  to  recover  $91. 75, 
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for  wages.  The  amount  of  his  j 
wages  was  admitted,  but  the  own- 
ers of  the  ship  set  up  as  an  offset, 
that  he  had  wrongfully  assaulted 
one  of  the  sailors  on  the  voyage,  to 
the  damage  of  the  ship  of  $120. 
The  assault  and  the  damage  were 
proved.  But  the  libellant  urged 
that  as  the  deduction  was  not  claim- 
ed in  the  statement  of  wages  made 
by  the  master  to  the  shipping  com- 
missioner, nor  entered  in  the  log, 
the  defence  could  not  be  made : 

HeUin  That  as  the  log  was  not  pro- 
duced, the  presumption  was  that 
the  entry  was  not  made  in  the  log ; 

That  under  §§  4550  and  4596,  the 
court  has  a  discretion  to  reject  the 
evidence  offered,  but  that  this  does 
not  prevent  proof  being  given  of 
the  facts,  and  that  as  the  facts  were 
proved  beyond  dispute,  the  owners 
were  entitled  to  the  set-off,  and  the 
libel  must  be  dismissed. 
The  Bark  T.  F,  WhiPm,  369. 

7.  Seamen  filed  a  libel  against  a 
British  vessel '  to  recover  wages. 
The  owners  of  the  vessel  objected 
to  the  court's  entertaining  jurisdic- 
tion of  the  cause,  and  the  British 
consul  also  protested  against  it : 

Held,  That,  while  under  such  circum- 
stances, the  court  would  refuse  to 
entertain  jurisdiction  unless  there 
were  special  circumstances  in  the  \ 
case,  yet  in  this  case,  as  none  of 
the  seamen  belonged  in  Nova  Sco- 
tia, where  the  vessel  belonged,  and 
when  the  libel  was  filed  itwas  un- 
certain for  what  port  the  vessel 
would  sail,  and  when  the  cause  was 
heard  the  vessel  had  finished  her 
voyage  and  it  was  uncertain  where 
she  was,  a  refusal  to  entertain  the 
the  cause  would  be  practically  a 
denial  of  justice  and  the  same 
would  be  entertained ; 

That  the  190th  section  of  the  British 
Merchant's  Shipping  Act  did  not 
preclude  the  Sfulors  from  maintain- 
ing the  action.  The  Lilian  M. 
Vigus,  386 

8.  A  libel  by  seamen  alleged  a 
wrongful  discharge  from  the  ves- 
sel, in  the  port  of  New  York,  and 
the  answer  set  up  as  a  defence  that 
the   men   had  deserted.     On  the 


trial,  the  libel lants  were  allowed  to 
amend  their  libel  so  as  to  allege  a 
refusal  by  the  master  of  the  vessel 
to  furnish  proper  food  and  other  ill 
treatment  by  him,  by  reason  of 
which  their  contract  was  broken. 
It  appeared  on  the  trial  that  the 
men  had  complained  of  being  com- 
pelled to  work  more  hours  in  port 
than  they  thought  was  right,  and 
that  whatever  ref nsal  of  food  there 
had  been,  had  been  in  consequence 
of  their  refusal  to  work.  The  men 
complained  to  the  consul,  who 
heard  their  case  and  decided  that 
they  must  go  back  to  the  ship  and 
go  to  work,  whereupon  they  went 
back  to  the  ship,  got  their  clothes 
and  left  her.  Entry  of  their  having 
left  had  been  made  in  the  official 
log  by  a  person  not  attached  to  the 
ship,  but  under  the  captain's  direc- 
tion. The  entry  was  not  made  on 
that  day,  and  the  date  when  the 
entry  was  made  was  not  stated  in 
the  entry : 

ffeld^  That  the  lack  of  the  date  when 
the  entry  was  made  was  fatal  to 
the  value  of  the  entry  as  a  proof  of 
desertion  of  the  men  under  §§  244, 
250  and  281  of  the  British  Merchants 
Shipping  Act : 

That  the  certificate  of  the  British 
consul  that  he  had  examined  the 
eritry  and  that  the  desertion  was 
properly  entered  would  be  disre- 
garded, inasmuch  as  it  was  not 
made  to  appear  that  the  fact  of  the 
entry's  not  having  been  made  on 
the  day  of  the  occurrence  was 
made  known  to  him  ; 

That  the  circumstances  of  the  case,  as 
shown  in  the  e\idence,  did  not 
show  a  justification  of  the  seamen 
in  leaving  the  ship,  but  that  their 
so  doing  was  so  far  mitigated  by 
evidence  of  apparent  connivance  on 
the  part  of  the  second  mate  in  ef- 
forts by  boarding-house  keepers  to 
induce  them  to  desert,  that  the 
court  would  not  hold  that  their 
w^ages  were  forfeited,  and  that  the 
libellauts  might  recover  the  amount 
of  wages  due.  The  Lilian  M. 
Viifv^,  885 

9.  The  master  of  a  vessel,  which  had 
returned  to  New  York  from  a^oy- 
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STIPULATION  AND  SURETY. 

1.  In  an  action  against  property  for 
violation  of  the  Internal  Revenue 
Laws,  L.  appeared  as  claimant  of 
the  property  seized  and  gave  a  stip- 
ulation with  O.  as  surety,  in  which 
L.  was  namc^  as  proctor  of  the 
claimant.  The  decree  in  the  Dis- 
trict Court  being  in  favor  of  the 
United  States,  L.  took  the  case  by 
writ  of  error  to  the  Circuit  Court, 
and  gave  his  own  personal  bond  on 
the  writ  of  error,  which  was  ap- 
proved by  the  Judge  in  the  usual 
form.  The  decree  was  affirmed  by 
the  Circuit  Court  and  a  writ  of  er- 
ror was  taken  to  the  Supreme  Court, 
on  which  L.  again  gave  his  personal 
bond  without  surety  by  consent  of 
the  district  attorney ;  and  this 
bond  was  also  approved  by  the 
judge  in  the  usual  form.  The  Su- 
preme Court  affirmed  that  decree 
and  a  final  decree  was  entered,  and 
an  order  was  made  that  notice  be 
given  to  the  sureties  on  the  first 
stipulation  to  perform  their  stipu- 

94 


lation  or  show  cause  why  execu- 
tion should  not  issue  against  them. 
Other  proctors  had  during  the  pro- 
gress of  the  cause  been  substituted 
for  L.  and  this  notice  was  served 
on  such  other  proctors,  who  had 
agieed  to  notify  O.  of  the  entry  of 
any  decree.     They  failed  to  do  so, 
however,  and  O.  had  in  fact  no  no- 
tice, and  an  order  was  made  by  de- 
fault that  execution  issue    and  it 
was  issued  accordingly.    O.  there- 
«upon  applied  to  open  the  default 
and  to  be  allowed  to  come  in  and 
show  cause  and  that  the  execution 
be  set  aside,  claiming  that  the  tak- 
ing of  the  bonds  on  the  appeals 
without  surety  and  with  the  ap- 
proval of  the  district  attorney  had 
discharged  him,  and  that  L.  had 
given  to  the  plaintiff  $75,000  in 
government  bonds  as  further   se- 
curity, which  bonds  it  was  alleged 
had  been  stolen : 
Heldj  That  the  default  against  the 
surety  might' be  opened  if  he  had 
shown   any    meritorious    defence, 
but  that  the  facts  put  forward  by 
him  furnished  no  defence  agtunst 
his  liability  on  the  stipulation. 
Tlie  U.  8.  V.  A  Quantitp  of  Manu- 
factured TobnccOy  9 

2.  Certain  goods  having  been  pro- 
ceeded against  as  smuggled,  the 
owner  appeared  as  claimant  and 
gave  stipulation  for  value  in  a  sum 
agreed  upon  between  the  claimant 
and  the  district  attorney.  After- 
wards a  final  decree  was  entered 
against  the  claimant  on  default. 
On  return  of  the  order  to  show 
cause  against  the  stipulators  why 
execution  should  not  issue  against 
them  for  the  amount  of  the  stipula- 
tion: 

Ueld,  That  they  were  not  entitled  to 
a  reduction  of  the  amount  of  the 
stipulation  on  the  ground  that  the 
claitaiant  after  the  giving  of  the 
stipulation  and  before  the  delivery 
of  the  goods  to  her  had  paid  the 
duties,  and  that  the  amount  of  the 
stipulation  was  for  the  estimated 
foreign  value  of  the  goods  with  the 
duty  added;  nor  on  the  ground 
that  while  the  goods  were  under 
seizure,  and  before  the  stipulation 
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cifrn.  thfT  were  iojored  by 
l>inc cmre}«*mlr  bmodM  by  penoos 
in  Ui*- rtiipioy  of  the  oollect<>r  and 
\*y  vi%iriir»  min*.  by  their  conacnt, 
bA(1  atfx^-^^  to  them,  and  tbmt  the 
M>pn:ati.>n  ww  jriven  for  «  1iir;f!rer 
auxttint  than  the  tnie  value  of  the 
p»-:«  at  Uif  time  it  was  given. 
7.V  /  .  >.  V.  Ttr,^  Trunks,  etc.,  374 

3.  A  h\^\  U'\\.z  filed  againM  a  man 
aj-ii  his  Mife.  and  pmcesn  with  a 
r  au<«' of  f«»n-icn  attachment  ha^- 
inc  i<<«tHd.  the  roamhal  alt  ached 
pn»;^  ny  Tlie  wife  filed  a  claim  to 
itif  i-nifirTiv  and  pave  a  Ixmd  un- 
tUrr  lur  Art*  of  1H47.  The  liJ»ellant 
r\ar iin#^  the  Mireties  as  to  their 
^•:t*^<  if'Twy  and  they  ha  vine  jnrti- 
t>f«t.  thr  iri»j'erty  wa<  diacharzed. 
The  <a"tfe  uas  then-after  tried  and 
IV*  .  'eii  in  a  ut-cree  in  favor  of  the 
M  «  ant  a^r^iinM  the  hujtt  and,  and  a 
d:«-'M^^}  of  the  tiM  aeainat  the 
*:fr  Tl»e  iiUilant  moved  for  a 
dt^r^  that  the  mreties  on  the 
Urvi  i4k\'  the  decree  against  the 
h'r«*  and.  on  the  ground  that  it  had 
arpcaied  *^  the  trial  that  the  prop, 
er  y  atiacbf-il  and  delivered  up  on 
tl>r  civing  of  the  bond,  was  really 
Uw  pn»prriy  of  the  husband : 

Hf  <  Thai,  whether  it  was  irregular 
prar'ire  or  not.  to  file  a  claim  in  an 
acii  ^  in  pen»*m/tnt,  nevertheless 
the  »*jreii*ii  oxi'd  n«it  be  btld  bc- 
y.vHi  the  teni;**  of  the  bond  which 
tKt  y  h%1  jQirv»d :  and  that  by  that 
N  •'■l  ih*y  ha^t  only  l»ecome  sure- 
I't'^  !•  r  th*»  |>'rf.»ni:ance  by  the 
^.fc  •f  any  dei-ive  acainst  her  and 
cv^-.M  D«it  (<•  caiit-ii  on  to  pay  the 
ii^'Tt^  airai:  «J  the  lris!>and. 
J^^^xM  V-  ('*  :;*•*  i/«,  517 

SIW  KS>10N  TAX. 

Tbf  ivrs»>*t  I'^^'e  t-^  T>ay  a  tax  on  a 
**  siuxvssfi^n  "  u'l'lrr  sections  136 
t*^  U^r  of  the  Art  of  June  J^Oth, 
1>iU  '.-^  Stat-  at  Larjv,  p.  ^7^.  is 
:V  :>-^^n  K-T^^Soialiy  interested  . 
ir  .V  rr^'V^y.  a:»d  r.'M.  the  trustee 
lY  t Atv.c:^  in  ^b^Tn  ttn^  legal  title 
i$  vYsscvi  or  to  wlK>ai  a  jx^wer  in 
tr:^  •»*  ^v\-  fvY  the  benrfil  of  such 
ivrskxi,'i  W  r.  i»>  T.  I\tpp»in^  ^4 


SUPPLEJiENTARY     PROCEED- 
INGS, 

In  a  suit  fn  rem  for  forfeiture,  after 
return  of  execution  against  the  stip. 
ulators  unsatisfied,  proceedings  sup- 
plementary to  execution  in  accord- 
ance with  the  laws  of  New  York 
are  prrtperly  taken.  A  Quantiijf 
of  Manufactured  Tobacco,  447 

Sre  Pbactick,  4. 
Safb  Reti-rn. 

SUBP(ENA    I}uee$  Tecum, 

See  PKODrcTiox  of  Books  ahd 
Papebs. 

SUNDAY. 
See  Process. 

sur\t:y. 

See  Damage  to  Cargo,  1. 

T 

TENDER. 
See  BiLX  of  Lading,  3. 

COSTS^   8. 

Damage  to  Cargo.  5. 
Seamen^s  Wages,  9. 

TIME. 

See  Process. 

RSLIQUIDATIOSI. 

Biix  OF  Lading. 

TUG  AND  TOW. 

1.  A  libel  was  filed  by  the  owner  of 
the  canal  boat  M.,  averring  that  an 
ageeement  was  made  by  her  owner 
with  the  owner  of  a  tow-boat  to  tow 
the  M.  from  New  York  to  Troy  for 
$15 :  that  the  #15  was  paid  and  the 
M.  was  ready  at  the  appointed  place 
to  be  taken  in  tow,  and  that  the 
tow-boat  made  the  voyage  but  re. 
fused  to  give  the  M.  a  place  in  her 
tow  and  neglected  to  tow  her  as 
agreed,  whereby  damage  accrued, 
for  which  the  tow-boat  was  sought 
to  be  made  liable  in  rem.  Tlie 
owner  of  the  tow-boat  excepted  to 
the  libel,  cliuming  that  the  facta 
showed  an  executory  contract,  not 
binding  on  the  tow-boat,  and  out  of 
a  ref uwil  to  perform  wfaidi  no  lien 
attaches  to  the  boat: 


INDEX. 
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Meldf  That  the  facts  set  up  in  the  li- 
bel constituted  a  good  cause  of  ac- 
tion in  rem  against  the  tow-boat. 
The  James  McMahon,  103 

2.  A  tug  and  tow  was  lyi  ng  at  the 
long  dock  at  Piermont  on  the  Hud- 
son river.  There  was  a  large  cake 
of  ice  in  the  river  below,  which  had 
been  blown  over  to  the  east  shore, 
leaving  a  clear  passage  for  the  tug 
and  tow  along  the  west  sho  re.  The 
tug  thereupon  started  from  the  dock, 
^hile  she  was  passing  the  ice,  a 
corner  of  it  caught  on  the  east  shore 
so  that  when  the  ebb  tide  made, 
the  cake  of  ice  was  turned  in  the 
river  so  as  to  close  in  on  the  tug  and 
tow,  and  force  her  ashore  before  it 
was  possible  to  escape.  Libels  be- 
ing filed  by  each  boat  of  the  tow 
against  the  tug,  for  damages  occa- 
sioned : 

Held^  That  the  master  of  the  tug  was 
not  negligent  in  starting  from  the 
dock,    and  that  the  tug  was  not 
liable  for  the  damage  to  the  tow. 
The  Gen,  Wm.  McCan4leM,       453 

3.  Where  a  tug  going  up  the  Hud- 
son river  with  several  boats  in  tow, 
could  not  land  one  of  the  boats  at 
the  dock  where  it  was  destined  in 
the  then  state  of  the  tide,  and  left 
it  at  another  safe  place,  to  await 
the  return  of  the  tug  on  the  next 
tide,  and  the  boat  having  to  be 
moved  out  of  the  way  of  other 
boats,  was  put  by  her  master  in  a 
place  where  she  took  bottom  before 
the  next  tide,  and  suffered  damage 
for  which  action  was  brought : 

Held^  That  it  was  not  negligent  in  the 
tug  to  leave  the  boat  in  a  safe  place, 
where  she  did,  to  await  the  next 
tide; 

That  it  was  negligent  in  the  master  of 
the  tug  to  move  his  boat  to  an  un- 
safe place,  when  there  were  other 
places  open  to  him  and  known  to 
be  safe ;  and  the  libel  must  be  dis- 
missed; 

That  the  failure  of  the  tug  to  return 
at  the  next  tide  showed  a  willing- 
ness to  disregard  the  welfare  of  her 
tow,  for  which  she  should  be  refus- 
ed costs. 

A  boat  left  by  her  tug  to  wait  for  her, 
in  order  to  complete  the  towing 


contract,  at  a  place  which  though 
safe  cannot  be  retained  and  from 
which  the  boat  must  move  to  an 
unsafe  place,  is  not  left  in  a  safe 
place.     The  P.  C.  SehuUz,         636 

4.  The  tug  G.  having  towed  three 
canal-boats  out  of  a  slip  at  Jersey 
City  into  the  river,  all  three  on  her 
port  hand  in  the  neighborhood  of  the 
ferry  from  Desbrosses  street,  in  or- 
der to  take  one  of  the  boats,  theN., 
on  the  other  side,  her  lines  were 
slacked  and  she  was  dropped  back 
till  her  stem  was  ten  or  fifteen  feet 
from  tlie  stems  of  the  other  two 
boats,  and  a  line  was  made  fast 
from  her  to  one  of  the  other  boats. 
In  this  position  the  N.  was  run  into 
by  a  ferry-boat  crossing  from  New 
Yoi'k  to  Jersey  City.  When  the 
approach  of  the  ferry-boat  was  seen, 
the  master  of  the  N.  hailed  the  tug 
to  go  ahead,  but  the  hail  was  not 
heard.  The  master  of  one  of  the 
other  boats  went  forward  abreast 
of  the  pilot-house  of  the  tug  and 
spoke  to  the  master  of  the  tug,  but 
he  failed  to  start  his  boat  ahead  in 
time  to  get  the  N.  out  of  the  way 
of  the  ferry-l)oat,  and  the  owner  of 
the  N.  filed  a  libel  against  the  tug 
to  recover  the  damages  sustained 
by  the  N.  The  N.  had  no  light  on 
her  at  the  time  of  the  collision,  and 
was  not  seen  by  the  ferry-boat  in 
time : 

Heldj  That  the  place  chosen  bv  the 
tug  in  which  to  shift  the  canal-boat 
was  not  well  chosen,  being  in  the 
track  of  the  ferry-boat,  and  that  the 
master  of  the  tug  was  bound  to 
greater  vigilance  therefore ; 

That  the  master  of  the  tug  was  not  as 
vigilant  as  he  should  have  been,  in 
that  he  did  not  see  the  approach  of 
the  ferry-boat  in  -time,  and  did  not 
start  ahead  with  his  tug  when 
warned  to  do  so ; 

That  the  tug  was  liable  for  the  dam- 
ages to  the  boat. 

It  seems  that  the  rules  of  the  inspec- 
tors throw  the  duty  of  seeing  that 
a  boat  in  tow  has  a  light,  upon  the 
steam -tug  and  not  on  the  boat,  and 
that  there  is  no  such  duty  on  the 
part  of  the  boat  to  have  a  light  that 
the  failure  to  have  one  constitutes 
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USAGE. 

S^€  EviDESCl,    1. 

V 

VERIFICATIOX. 

^^  NOTABT   AJTD   SeaL. 

w 

WEIGHER'S  RETURN. 

See  Pkodcction  op  Books  and 
Papers. 

WHARFAGE. 

^\^^J^'  ^**,*  '*^^®  steamship, 
paving  a  regular  berth  at  a  pier 

rrSv"*..**?  ?"^^  ^°^^  with  «5ety 

^l^X^^"^^'     She  arrived 
«  aer  berth  one  day  at  10  a.  m., 


•^*»  'z^  iiii  SI"*  KTve  tOI  1 
T  "n  iTit  *»i»»-*rc  riiaaivmadefiM* 
ii  ■*:«*  "•111    f  iter  :  -f-r     She  was  so 

•  re  JUT  Hif     ^•»r;it»ped  the 
a    -M»*r    •:•!»».    ni«i    m   fine 

*  i"-  ■«"  :.-  »:.  :»-r  '  •  the  pier  wfaicfa 
T  u.  -  --  »--♦-.:  y  h»^  bow.  forlier 
■•-    -  <»r« '^r'.    »i±i>  vailing    the 


ir  r  r  •'.  r.  ,:id  ooc  ''make 
t\.<  '  .■  t  i»-r  whr.in  theIneall- 
-'x  '••'•»  x'^  k^  act  of  the  State 
'<'  >-  »  't  ri.  And  that  the  owner 
:■■-*:  .  i»-T  was  nnc  entitled  to  re- 
«::  ^-*r  vn.-.<  fl«T  f«jr  wharfage 

2.     A  «r,?a-»  s  at.  272  feet  long,  oc- 
'^-T.-ii  a  ?*-rh  at  a  bulkhead  in  the 
<:  V-  .f  >Vir  York  for  28   days. 
T>-  ''^ilAfwead  was  owned  by  three 
^ar:-^       R   owned  one  hundred 
i*^*  *-4  ft   all  of  which  was  occu- 
pied by  the  steamboat  or  by  lines 
which  ran  from  her  bow  forward 
to  a  «f>i:e  at  the  comer  of  the  bulk- 
head.    F.  owned  the  hundred  feet 
next,  all  of  whidi  was  occapied, 
and  K.   owned  one  hundred  and 
fifty  feet  next,  seventy-flye  feet  of 
whjoh  was  r)cciipied.    The  rate  of 
wharfage  *%hirb,  by  the  statute  of 
the  State  of  New  York,  the  steam- 
boat would  l)e  called  on  to  pay  for 
a  single  berth  was  $9.50  a  day.    B. 
filed  a  libel,  claiming  to  recover  of 
her  for  wharfage  $9.50  a  day.  The 
owners  of  the  steamboat  claimed 
that  he  was  only  entitled  to  his 
proportionate  share  of  the  $9.50  a 
day  and  tendered  and  paid   into 
court  $89.22: 
Held,  That  the  libcllant  was  not  en- 
titled to  recover  $9.50  a  day,  but 
only  his  proportionate  share  of  that 
sum,  viz.,  \%%  of  it,  and  without 
costs.     The  City  of  Hartfitrd^     160 


See  Costs,  4,  9. 

WITNESS. 

See  Production  of  Booxa 
Papebs. 

WRECK. 

See  Seamen's  Waoes^  1,  SL 
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